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9, para. 1 
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2, para. 1 
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• • • 
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• • • 
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20, para. 1 
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32, para. 1 
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2, para. 2 
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33, para. 1, cl. 1, & 
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... 
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4 

(<0 

24 

■ • . 

36 


5 

. 

25 
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... 
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28 
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4, para. 1, 
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... 
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4, para. 1, cl. (a) 

33 

... 

532 


16 
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... 
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30, 34,&380, para. 1 
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12, para. 1 
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and para. 3 

3 
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3 
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5 

38 

... 

7, para. 2 
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5, and 29, cl. 1 
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... 
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• •• 
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15, para. 1 
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> See Act XI, 1874, e. 1. • and 4 See Act XI, 1874, s. 3. 

* Ditto ditto, s. 2. * Ditto , ditto, 8.4. 

* See Act XI, 1874, b. 5 
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3 ... 
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528, para. 1 

73 

445 
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346, 1 
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2 
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2 

446 

3 
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75, parn. 1 

447, parn. 1 

4 

999 
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2 
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349 
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448 

3 

• •• 

347 

76, pnra. 1 I. 

444, 449 
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2 

449 

47, 1* 

• • 

528, para. 1 

77 

450” 

2 

• • • 

407, 2 

78, parn. 1 


48 


528, 2 

2 

451 

49 

... 

12, 1 

79 

408, Proviso (5) 

49, Proviso 

• • • 


80 
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50 

• 9 

15, para. 1 

81, para. 1, cl. 1 

456 

51 

999 

15, para. 2 

2 

457 

52 

- • ■ 

16 

81, parn. 2 

458 

53 

• •• 
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( 2. pnrn. 1 

•54 

9 99 

41 
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( 491 

55 

99m 

11 

83 
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56 

9 9 9 

• 40 

84 

454 



f 4, cl. (mi) 

85 ... 

455, 534 

07 


l 492, pain. 1 

86 

2, para. 1 

58 

999 

492, paru. 1 

87 

463 

59« 

• mm 

495 

88 ^ 

541 

60 

999 

493 

89 

44 

61 

9 99 

' 494 

90 ... | 

45 

62 

9 9m 

422, cl. 1 

91 ... | 

42 

63, pnrn. 1 

999 

177 

92, cl. 1 ... 

54, cl. 1 

2 
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178, pnra. 1 

cl. firstly 

cl. firstly 

Proviso* 


l’roviso 

cl. secondly 

cl firstly * 

Expin. 



cl. thirdly 


64 

• 99 

526, paras. 1 nnd 2 

cl. fourthly 

cl. thirdly 

Proviso • 



cl. fifthly 

cl. fourthly 

64 A 7 

... 

527 

cl. sixthly 

cl. fifthly 

65 

... 
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cl. seventhly 

cl. sixthly 

66 


180 

93 

57 
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180, III. (a) 

94, els. 1 and 2 

55 • 

(A) 

• • • 
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cl. 3 ... 
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taa 

( c > 

95 

149* 

(<0 

999 


96 
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67 

9 9m 
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97 

151 
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99 9 

183 

98, para. 1 

152 . 
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99m 


2 ... 


(•) 

99m 

181, parn. 1 

99 

47 

Id) 

9 99 


100 

48, para. 1, els. 1 &2 

67, ///. («) 

• 99 

181, para. 2 

101 

60 

C?) 

• • • 

3 

102, pnrn. 1 ... 

56 

68 

99 9 

181, para. 1 

2 ... 


69 

999 

185 

103 

58 

70 

999 

531 

104 

351 

71 

- 

4, cl. («) 

105 

59, para. 1, cl. 1 

1 and • See 

Act 

XI, 1874, b. 6. 

See Aot XI, 1874, s. 9. 


Ditto ditto, s. 7. • Repealed by Act XI, 1874, s. 10. 

Ditto ditto* - b. 8. 7 See Aot XI, 1874, a. 11. 

• and » Sec Aot XI, 1874, a. 12. » Repealed by Act III of 1884* 
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107 . .. 

10i 

109 * 

110 

111 . 

112 

113 

114, pnra. 1 
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3 
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116 

117, parn. 1 


118 

119, paras. I & 2 
para. 3 

120 
121 • 

122 

123, para. 1 

2 

124, pnra. 1 
paras. 2,3 & 4 

125 

126 

1 27, parn. 1 

2 .. 

. 3 

128, para. 1 
2 

129 

130, para. 1 ... 

2 

3 

4 

5 

131, para. I «.. 

2 

132, para. I 

2 ... 

133, paA. 1 ... 
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134 

135 

136 

137 

138 

139 

140, cl. (n) 


New Code 
(Act X of 1882). 
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64 

156, para. 1 

155, paras. 2 and 3 
1, para. 2 
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155, para. 1 

157. pnra. 1 

156, para. 1 

2 

159 

157, para. 1, Pro - 
vino (a) 

157, para. 1, Pra- 
viso (a) 

158 

160, 161 
161 
162 

163 

161, 162 

164 

170, paras. 1 and 2 
168 
61 

167, paras. 1, 3 & 4 
169, & 173, 'para 2 
172 

{ 173, pat a. 1 
170, para. 2 
173, para. 1 
• « * • 

497, pura. 1 

496 

498 

170, para. 2 
3 
4 
5 

172, cl. 1 
2 

! Proviso 

j 62 

63 

174, para. 1 
2 
3 

4 

175 

176, para. 1 

4, para. 1, cl. (o) 
550 


Old Code 
(Act X of 1872). 


140, cl. (c) ... 

00 ... 

141, para. 1 

2 ... 
3 ... 

142, para. 1 


143 

144, paras. 1 & 2 
para. 3 ... 

145 

146 

147, pnra. 1 

2 ... 
3 ... 

148, para. 1 

2 ... 


N*r Code 
(Act X of 1882). 


191, para. 1, cl. (a) 

co 

191, para. 1, els. (a) 

*w 

192 


191, para. 1, cl. (5) 


Proviso 

159, para. I 

2 

160, pnra. 1 

2 

161 

162 

163 

164 

165 

166, pnra. 1 
2 

167 

168, parn. I 


170, pnra. I ... 

2 .. 
3 .. 

171, pnra. 1 

2 .. 

3 .. 

4 .. 

172, pnra. 1 


191, para. 1, cl. (o) 
198: see also see. 

195, et seq . 

206, para. 1 
200, para. 1 
2 

201 

202 

203 

403, Expin. 

204, para. 1 

204 
90 

204 

90, and 204, pat a. 2 

205 * 
J58, para. 1 

2 

69, 70 

71 
90 

186, para. 1 
93 

72 

75, para. 1 

2 

76, paras. 1 and 2 
para. 3 

77, para. I 

78 
43 

77, para. 2 

79 


65 

| 82 

| C 83, para. 1 
( 84, pnra. 1 

83, pnra. 1 

84. para. 1 

85 

C 83, parn. 2 
4 55, para. 2 
( 86 

86 
86 

87, para. 1 
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Old Code* 
(Act X of 16 72). 


172, para. 2 
3 


173 

174 

175 

176 

177 

178 

179 

180 
181 
182 
1&3 

184 

185 

186, para. V 
2 
3 

lg7 

188, para. 1 
2 

189 

190 

191, para. 1 
2 

192 

193, para. 1 
2 


* 

ru. 1 
2 


.2 Sc 
4 


1 

2 

3 


New Code 
(Act X of 1882). 

OM Code 
(Act X of 1672). 

88, para. 2 

203, parn. 2,1stcL 

4, first cl. 

2nd cl. 

00, (/)&(*) 

3 ... 

88, para. 6 

204, para. 1 

89 

2 ... 

186 

205 

187 

*206, para, 1 

80 

2 ... 

46, para. 1 

207 

2 

208, para. 1 

47 

2 ... 

48, para. 1, cl. (2) 

3 ... 

48, Proviso 

209, paras. 1 & 2 

f? 

para. 3 ... 

81 

210 

163 

211, paras. 1 & 2 

93 

para. 3 ... 

340 

212 

340 

213 

641 

214 

352 1 


345, paras. 1 A 2 

215 

• para. 5 

215, Expin . 1 ... 

207 

2 ... 

208, para. 1, and 252, 

3 ... 

para. 1 

216 

353 

216, Expin. 1 ... 


' 2 ... 

540 

3 4 .. 

342, pnra. 1 

217 

2 

,218 

3 

219 

344, paras. 1 and 2 

1 220 

496 

Expin. 

344, Explnx 

221 

209, pura. 1 

222 

209, para. 2,210,403, 

cl. (1) 

Expln . 

(2) 

210, para. 1 

(3) 

214 

(•*),(3),(6) 

215 

(7) 

C 210, parn. 1 

(«) 

\ 213 

(9) 

218, para. 1, cl. 2 

(10)‘ ... 

218, para. 1, cl. 2, & 

(11) 

para. 2. 

223 

210, para 2 

224 

211, para. 1 

i 225 

212, 213 

226 

211, para. 2 

227 

548 

228 

218, cl. 1 

229 

492, para. 2 

230 

241 

231® 


flftw Coda 0 
(Act X of 1882). 


£42 

246 

537 

496 


247 

242 

243 

244, para. 1 
243, pai a. 1 
92 

247 

250, para. 1 
2 

248 
247 
366 
247 
251 

252, 256, 342, 344, 
353, 496, 497, 540 

253, para. 1 • 

259 

403, Expln. 

253, para. 2 
254 

535, para. 1 
2 

254 

255, para, 1 
256 

344, para. 1 
258 


347 

260 

cl. (rt) 
( 6 ) 
(*> 

• 00 
00 
• Of) 
<*) 

. 

260 

261,with cU. ( 

262 

263 

264 

265, para. 1 
2 

193, para. 1 


1 See Act XI, 1874, s. 13. 
* Ditto ditto, b. 14. 
9 Ditto ditto. b. 15. 


4 See Act XI, 1874, s. 16. 
9 Ditto ditto, b. 17. 
9 Ditto ditto, Bt 18. 
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Old Code * 

(Act X of 1872). 

• 

New Code h 

(Act X of 1882). 

Old Code j 

(Act X of 1872). 

• 

New Code 
(Act X of 1882). 

232 


568 . 

264 

344, para. 1 

233, pnras. 1 &, 2 I 

269, para. 1 

265 

272, Proviso 

233, mx/fin. 

... 

536 

266 

407, para. 1 

234, ptiVti.l, cl. 1 

Omitted 

267 

406 


2 

460 

268. para. 1 

486, pnras. 1 & 2 

• 2 

• • • 


2 

para. 3 

235 

... 

270 

269, para. 1 

408, para. 1 

236 

• •• 

274, para. 2 

2 .. 

422, cl. 1 

237, paras. 1 

& 2 

271 

270, para. 1 

408, Proviso (a) 

pura. 2 

• •• 

255, para. 2 ! 

2 ... 

para. 1 

238 

... 

272, para 1 f 

3 ... 

408, Prov. (a), & 410 

239 

• « • 

284 i 

271, para. 1° ... 

410 

240 

• •8 

276 1 

2* 

418, and 423, cl. (*/) 

241 

... 

275 j 

271 A, para. 1 B ... 

371, para. 3 

242 

• • • 

461 ’ 

2® 

243, paras. 1 

& 2 

277, paras. 1 and 2 

271R 10 

378, 429 

para. 3 

... 

279, para. ,1 

272, para. 1 

417 

4 

... 

( 276, Proviso 2nd 
( 279, para. 2 

2, cl. 1 
■'2, cl. 2 

417 

244, opening clause! 

278, opening clause; ; 

3 ... 

423 

cl..(l) 

(2) 

••• 

320 

273, para. 1 

2 ... 

413 

413, Expln . 


. 

3 ••• 

412 

(3) 

... 


274, para. 1 

414 

(4) 

• • • 


2 12 

415 

(«) 

• 9 • 


3 M. 

416 

(6) 

245 

... 

278, cl. (A) 

Iff) 

Expin.™ 

415, Expln. 

246 

• a# 

280 

; 275 

419 

247 1 

• •• 

286 

276" 

548 

248 

• • • 

287 

277 

420 

249 2 

• •• 

288 

278, para. 1 

42], para. 1 

250 

• • • 

342, para. 1 

2 .. 

<2 

251, paras. 1 

& 2 

289 

3 15 ... 

Om:see secs. 421,423 

para. 3 

• e* 

290 

279, cl. 1 

422, cl. 1 

252 

• • 

292 

cl. 2 l6 

2 

253 

... 

293 

280" 

423 

254 

#li 

282 

Proviso ... 

■ • • • 

255, para. 1 

... 

297, & 309, para. 1 

281 

426 

2 

...<j 

367, Proviso 

282, para. 1 

428, para. 1 

256 

• ■ • 

298 

. 2 ... 

404 

257 

• •• 

• 299 

3 ... 

428, para. 2 

258 

... 

294 

4 ... 

428, para. 3 

259 

• ■ • 

285 

5 ... 


260 

• • • 

295 

83, para. 1 

537 

261 

. • • 

309, para. 2 

2 ... 

537 

262 

••• 

309 

3 .. 


263, puru. 1 

• • • 

300, 301 

284 

423, cl. (5) 

2 

... 

303 

285 

430 

3 

••• 

302 

286 

404 

4 s 

• •• 

306 

286; Illustrations 


5* 

• 8. 

307, pnras. 1 & 2 

287, paru. 1 ... 

374 

6 8 

• 8. 

para. 3 

2 ... 

367, para. S 


I See Act XI, 1874, s. 19. 

* Ditto ditto, s. 20. 

■ * and 5 Ditto ditto, 

• 7 * • and *• Ditto ditto, 

II Ditto ditto, 


1 and 





14 

Ditto 

ditto, 

ditto, 

fl. 21. 

15 

Ditto 

8. 22. 

15 

Ditto 

ditto, 

s. 23. 

IT 

Ditto 

ditto, 


s. 25. 
8. 26. 
8. 27. 
8. 28. 
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Old Code 

Now Code 

Old Code 

* New Code 

(Act X of 1872). 

(Act X of 1»82). 

(Act X of 1872). 

(Act X of 1882). 

288 

376 

313 

• 395 

289, |>ara. 1 ... 

375, para. 1, 428, p. 1 

, 314,para. 1 

35, Warn. 1 

2 ••• 

. 2, 428, p. 9 

1 2 

2 r m 

3 

3,428, p. 2 

2 ,Prov 1 

2, 1*rovisn 1 

290 

377 

2, Prov 2 

■ 2, Proviso 2 

291 


315 

348 

29*2 

553 

316 

396 

293 

553 

317 

397 

294 

435, para. 1 

Proviso ... 

398 

293, para. 1 

1 

318 

399 

2 

. 

319 

368, para. 2 

296, para. 1 ... 

438 

320 

2 1 ... 

436. cl. 1 

321 

368 

Proviso 2 * 4 

436, Proviso (5) 

322, para. 1* 

401, para. 1 

297* 

439 

2 ... 

3 

297, para. 8 

426, para. 1 

3 ... 

402 « 

10 ... 

440 

4, cl. 1* 

401, para. 4 

298* 

437 

cl. 2 10 

299, para. 1 ... 

C 425, para. 1 
} 442 

323 

324 

509 

255, para. 2 

o 

( 425, pnra. 2 

325, para 1 

510 

* • 

• 

) 442 

2 ... 


3 

423, cl. 'rf) 

326 

511 

300 

537 

327 

512 

301, para. 1 

379 

328 

350, para. 1 

2 

381 

329 

350, para. 1 

302, para. 1 

373 

330* para. 1 

503, para. 1 

2 ... 


2 .. 

503, paras 1 Sc 3 

3 ... 


3 11 ... 

504, para. 1 

302A, 8 para. 1 ... 

383 

4*2 ... 

505 

2 ... 

390 

5 ... 

506 

303 

384 

6 13 ... 

507 

304, para. 1 

386 

311 

• • • ■ •• 

2 


332 

354 

305 

400 

333 

355 

306 

382 

! 334, para. 1 

356, pnra. 1 

307, para. 1 

386 

| paras.28c 3 

2 

o 

387 

para. 4 

3 

3 


5 ... 

# 4 

4 

382 

335 

3o7 

308, paras 1, 2 & 3 

645 

336 

^58 

para. 4 

546 

337 

556 

309, para. 1 


338 

359, & 362, pnra. 2 

1 , Proo. 

33, para. 1 , Proviso 2 

339 

360 

2 

33. para. l,witli Pro¬ 

340 

361 


viso I 

34! 

363 

310 

391, para. 1 

342 

342, para. 1 

311, para. 1 

392 

343 

2 

2 

392, para. 2 

344 

343 

3* ... 

391, para. 2 

345 

342. para. 4 

312, paras. 1 & 2 T 

394 

346, para. 1 

364, para. 1 

para. 3 

393 

2 ... 

2 


1 and * See Act XI, 1874, e. 29. 

a Ditto ditto, s. 80. 

4 Ditto ditto, s. 31. 

4 Ditto ditto, b. 32. 


• See Act XI, 1874, B. 38, para. 1. 
T Ditto ditto, b. 88, para. 2. 

• 9 and 10 Ditto ditto, s. 84. 
11 '* and “ Ditto ditto, 8. 35. 
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Old 1 Code 


New Code 

Old Code 


New Code 

(Act 3^ of 1872). 

(Act X of 1882). 9 

(Act X of 1872). 

(Act X of 1882). 

346, para. 3 


364, jfbrn. 3 

384 

• • ■ 

102, para. 2 

4 

# 

2 

385 

• •• 

103 


*| 6 

• • • 

533 

386 

• > 

52 


347 % 

... 

337 

387, para. 1 

• • * 

* 51, pnra. 1 

348 


338 

2 

••• 

523, para. 1 

349 * 

• • • 

339 

388 

• • ■ 

496 


350 

• • • 


389, para. 1 

i • 

497, para. 1 

351 

#M 

540 

2 

• • » 


2 

352 

... 

90 

390 

• • • 

498. 


353, para. 1 

• •• 

87, paras. 1,3, cl. (5) 

391 

• • • 

499 


2 

• •• 

88, para. 1 

392 

e*. 

501 


3 

M| 

2 

393 


496 


354 

• • • 

89 

394 

• ft ft 

500 


355 

• • • 

90 

395 

ft • • 

502 


356 

.. 

485 

396 

ft 9 

514, paras. 1, 2, & 2 

357, para. 1 

... 

208, para. 2 

397, para. 1 

ft • 

514, para. 1 

2 

• •• 

219 

2 


paras. 2 & 3 

358 * 


216, para. 1 

3 

... 

para. 4 

359 

• • 

216, Prov. 2 

398, para. 1 

... 

514, paras. 1 to 4 

360 

9 • 9 

217 

1 , Prov. 7 

para. 5 

361 

... 

244, paras.2 & 3 

2 


515 


362, para. 1 

... 

( 208, para. 2 

252, para. 2 

3 

399 


516 

513' 


o 


208, para. 2 

400, para. 1 

... 

321, pnra. 1 

& 

* * 

257, para. 1 

2 

. . . 


2 

363 

• • • 

291 

401, para. 1 

... 

322 


364 

• •• 

485 

2 

ft • • 

323 


365 

... 

94, para. 1 

402 

ft % ■ 

324, paras. 1 to 4 

366 

• • • 

96 

403 

##• 

325 


367 

• ft • 

104 

404 

• • • 

3)9 


368, para. 1 

ft ft • 

96 

405, cl. 1 

ft ft ft 

278, 320 


• 2 

• • • 

97 

2 


278, cl. (d) 

369, cl. 1 

• • • 

96, para. 2 

3 

• 

0) 

2 

• •m 

95 

4 

... 

(/) 

370 

• ft# 

101 

5 


278, 320 


371 

• ft ft 

101 

6 

... 

278, cl. (c) 

372 

9 99 

101 

406, para. 1, cl. 1 

320, cl. 1 

t«) 

373, para. 1 

,•# 

101 


2 


2 

••• 4 

99 


3 


(A) 

3 

e 



4 

320, cl. 1 

C«) 

:o 

374 

##t 

. 99 


5 

( 

375 

# # 

101 


6 

1 

:*) 

376, para. 1 

• • • 

1Q1 


7 

278, 320 


2 

• • • 

101 


8 

320, cl. (ff) 

» 

999 

101 


9 

(A) 

4 

9 99 

101 


10 


(0 

377 

9 99 

98, except, els. {d) 


11 

(f) 



& («) 


12 


V) 

378, para. 1 

9 99 

406, para. 2 


278, 320 


2 

• • • 

105 

3 

ftftft 

278, 320 


379* 

• •• 

165 

4 

• • • 

462, Proviso 

380 

• • • 

166 

407 

• • ft 

326 


381 

ftftft 

153 

408, para. 1 

ft ft 

462, para 

. 1 

38*2 

• ft* 

102, para. 1 

2 

• • 


2 

38^ 

• ft# 

2 

3 

■ •• 


3 


> See Act XI, 1874, a. 36. 


* See Afit XI, 1874, a. 37. 









xn 


COMPARATIVE STATEMENT. 






—•— 

C 

Old Code 


Now Code 

Old Code 


New Codb 

(Act X of 1872). 

(Act X of 1882). 

(£ct X of 1872). 

(Act X of 1|82). 

408, para. 4 



1 449 

c 

. ■ 

* 231 

409, pure. 1 


328 

4.30 

... 

230 * 

*2 


Chapter VI, A 

451 * 

m # 

232 

3 


Ditto 

452 

M 

233 

410 

• • • 

327 

453 

# m 

234 

41 1 


329 

454, paras 1 

to 3 

235 

412 

• . 

330 

454, III. la) 

• • , 

235, III (a) 

413 

. • # 

331 

(A) 

... 

(<i) 

414 


332 

00 

... 

(e) 

415, para. 1 

•. 

523, pnra. 1 

l* 

ii# 

■/) 

‘2 

• • • 

525 

(e) 

• • ■ 

410 

... 

523, para. 2 

(/) 

m m 

235, III. (p) 

417, pnra. 1 

... 

524, purn. 1 

Or) 

... 

(A) 

2 

# • • 

2 

lh) 

... 


418' 


517, para. 1 

(0 

... 


418, Expin. 2 

... 

517, Expln. 

(?) 


235, III. (*) 

419 


520 

(A) 

• • • 


420 

• • 

518 

(1) 

m 9 

235, III (/) 

421 

• • • 

544 

(m) 


(0 

42*2 


543 

(") 

... 

( b) 

423 

• ■ • 

464 

454, 111. (o) 

... 

235, III (m) 

424, para. 1 

• t 

469 

(p) 

• . • 

„ (<0 * 

o 

• •• 

409 

455 

... 

330 

3 

... 

464 

456 


237 

425, para. 1 


465, pnrn. 1 

457 

- ■ B 

238, pnra. 1 

2 3 


2 

457, III. <a ) 

• •• 

238, 7/7. (a) 

426 

... 

466 

(6) 

... 

427 


467 

458 

... 

239 

428 

... 

468 

459 

• rnm 

240 

429 


470 

460, para. 1 

... 

403, para. 1 

430 

... 

471 

2 

... 

2 

431 

• • • 

472 

3 


3 

432 

• •• 

473 

4 

... 

4 

433 

• • • 

474 

III (a) 

• . . 

7//. (Vi) 

434 

... 

475 

W 

... 

(A) 

435, para. 1 


480 

(r) 

... 

(c) 

paras. 2 & 3 

• 

481 

(d) 

■ • • 

403, ///. (</) 

436, para. 1 

• • « 

482, para. 1 

(<?’ 

... 

2 

... 

2 

(f) 

... 

(«> 

3 

... 

347 

Or) 

... 

(/) 

4 

... 


{*) 

... 

. lg) 

437 

• • • 

484 

461, cl. 1 

• • • 

367, para. 2 

438, para. 1 

... 

445 

2 

... 

3 

2 


447, pnra. 1 

462- 

• • • 

366 

439 

... 

221 

463 

... 

367, pnrnv 1 

440 

441 

... 

222 

223 

464, pnru. 1 

... 

V 367, paras. 1, 2 & 4 
( 369 

442 

> « 

554 

2 a 

... 

371, para. 1 

443 

• 

225 

3 

... 

372 

444 

• •• 

227 

4 

• It 

367, pnrn. 5, Proviso 

445 

• • . 

227 

464, pnra. 5 

• •• 

■ ••• 

446 

• •• 

226 

6 

... 

537 

447 

• • . 

228 

7 6 

... 

537 

448 

• •• 

229 

i 

465 

• •• 

196 


1 and * See Aot XI, 1874, a 38. 4 See Aot XI, 1874, a. 40.. 

* Ditto ditto, a. 39. * Ditto ditto, a. 41. 

* < See Aot XI 1874, a. 41. 





















COMPARATIVE STATEMENT. 


Old Code 
(ActXof 1872). 


New Code 
(Act X of 1882). 


Old Code 
(Act X of la72). 


JL 


466, paras. 1,2 & 3 

197, pferu. 1 


498, para. 1 


4 


2 


2 . 


V 51 

467 * 

• • 1 

4. last para 

cl. (a) 

499, para. 1 


... 

195, para. 1, 

2 


468 

... 

(b 

3 


469 * 

.. 


(«) 

Expln. 


470, pnrn. 1 

• • • 

195, pnra. 2 

500 


2 

... 

3 


501 


470, Expln. 

• • • 



502, para. 1 


471, paras. 1 

& 2 

476, para. 1 


2 


para. 3 

.. • 

2 


3 


472, para. 1 

. . . 

477, pnra. 1 


4 


2 

.. 


5 


3 

• • ■ 

477, para. 2 


6 


473 

... 

487, para. 1 


7 


474, j>arns. 1 

& 2 

478 


503, para. 1 


- pura. 3 


• §• a a 


2 


475 

••• 

479 


3 3 


476 

• • » 

478, para. 2 


504, para. 1 


477 

• • • 

476 


2 


478 

• • • 

199 


3 


479 # 


199 


4 


480 

• • • 

127 


505 


481 

#tl 

128 


506 


482 


129 


507, para. 1 


483 


132, cl. (a) 



484 

» • * 

130 


508 


485 

... 

132, cl. (c) 


509, para. 1 


486 

• • > 

(d) 


2 


487 

• • • 

131, mul 132, 

cl. (5) I 

510, para. I 


488 

• • • 

132, cl. 1 

2 


480 to 488 (Cl. 


511 


XXXVI)* 

127 to 132 (Cli. IX) 1 

512 


489, pnra. 1 

• • 

j 106, para. 1 
( 123, paras. 1 

to 3 

513 

514, pnra. 1 

• • 

2 

... 

120, pnrn. 1 


2 

• ■ 

3 

••• 



3 

• • 

4 

• • • 



515, pnra. 1 

• • 

490 

...1 

( 106, para. 1 
( 123, paras. 1 

to 3 

2 

3 

■ • 

% > 

491 


107 


4 

• • 

Expins. 

.. 

’ 107, 117 


516 


492 

• 1 • 

112 


517 

.. 

492, Exp hi 

• a a 

113 


5 1 8, wi tli Expln. 

493, pura. 4, 

cl. 1 

554 


518, Expln . 2 



2 

106, para. 1, 

Inst cl., 

3 




& 118, Proviso 2nd 

4 

• 

2 

a • • 



519 

9 • 

494 

• • a 

90 


520 

• • 

Proviso 


( 108, para. 1 
(114, Pi'ovisc 


521 

522 

• • 

• • 

495 

... 

116 


523, pura. 1 

• * 

496 

... 

119 


2 

9 ■ 

497 


f 118, para. 1 


3 

• • 



\ 123, para. 1 


4 

• • 


xiii. 


New Code 
(Act X of 1882). 


107, 123 
123 


123, parus. 1 Sc 4 

124, para 1, & 125 
126 

514, para. 1 
2 

3 

4 
1 

121 

107, 514 
514, para. 1 

paras. 2 & 3 
para. 4 

109 

120, para. 1 

109 
1 10* 

1 10 

123, para. 2 
3 

123, para. 3 
112 

554 

123, para. 1 
5 

124, para. 1 

2 

126 

514, para. 1 

paras. 2 8c 3 
para. 4 
112, 114 
109 

117, para. 2 
511 
122 
111 

144, pnra. 1 
2 

3 

4 

143 

435, para. 3 

133 

134 

135 

138, cl. (a) 

139 

141 


*See Act XI, 1874, s. 42. 


* See Act XI, 1874, s. 43. 


J See Act XI, 1874, s. 44. 











XIV 


COMPARATIVE STATEMENT. 


t 


Old Code 
(Act X of 1872). 


6 23, ptirn. 5 

624 , para. 1 

2 

525, para. 1 

2 ... 

526, para. 1 

2 

527 1 

528 

529 


New Code 
(Act X of 1882). 


138, cl. (c), and 139 
138, cl. (5) 


136, & 137, para. 1 
140, para. 2 

140, para. 3 

139, para. 1 

140, para. 1 
140, para. 2 

137, paru. 2 
142 

1, para. 2 


Old Code 
(Act X of 1872). 


530 r. 

531 

532 

533 

534 

535 

536 

537 

538 .. 

539 

540 

541 


- 

c New Code 
(Act X of 1882). 

_ £ _ 

145 

146 ' 

147 

148, para. 1 
522 

1 , para. 2 

488 

489 

490 

558, para. 1 
1, para. 2 
1, pura. 2 


Table showing correspondence of the section - numbers of Act XI of f *£l74 
separately with tho*e of the New Code {Act X of 1882). 


• 

Act XI of 1874. ' 

New Code 
(Act X of 1882). 

Act XI of 18 

74. 

New Code? 

(Act X of 1882). 

1 


• •• 

4, els. (</) & ( r ), 28, 

23 

• • 





204, para. 1 

24, e' 1 

ft • • 


2 


■.. 

4, paru. 2, cl. 1 

o 

ft • • 

415, Expin. 

3 


• •• 

380, para. 1 

25 

•ft- 

548 

4 


• • • 

7, para. 1, cl. 2, 

26 

. . 

Oat: see secs. 421, 




para. 3 



423 

5 


••• 

14, para. 3 

27 

• • 

422. el. 2 

6 


#1< 

192, para. 1, 528, 

28 

... 

433 




para. 1 

-29, el. 1 

ft* 

436, cl. I 

7 


... 


2 

• ft • 

Proviso (5) 

8 


ii# 

495 

30 


439 

9 


• • ■ 

178, Proviso 

31 

... 

437 

10 


• •• 


32 

• •• 

383, 390 

11 



527 

33 

m m 

391, para. 2, 394 

12 


• ft* 

447, para. 2, 448 

34, cl. 1 

M. 

. 40f, pura. 1 

13 


• • • 

340 

2 

• • • 

4 

14 


|#| 

209 

3 


ft 

ft • • •• 

15 


Cl0 

218, cl. 1 

35 

mmrn 

504, para. 1, 505, 

16 


• ft# 

254 



507 

17 


• • • 

260, cl. (0 

36 

... 

165, para. u 4 

18 


... 

193, paru. 1 

37 

• ft* 

514, paru. 5 

19 


• • » 

286 

38 

... 

517. para. 1, & Expin. 

20 


• •ft 

288 

39 

ft • • 

465, para. 2 

21 


• ift 

306, para. 1, 307 

40 

,, 

232, III. 

22, cl. 

1 

• fti 

410 

41 

ft ft* 

371, para. 1, 548 


2 

• • e 

418, 423, cl. ( d) 

42 

ft ft ft 

4, last pura. 


3 

• •ft 

371, para. 3 

43 

ft ft * 

Chapter IX 


4 

_•••■ 

• •• •• 

44 

• . • 

514, para. 4 

- 

5 

ft ‘ • 

378, 429 

45 

... 

137, pura. 2 


’See Act XI, 1874, s, 45. 














COMPABATIVE STATEMENT 


XV 


Table Shewing correspondence of the section-numbers of the High Courts 
4ct (X of 1875) with those of the New Code (Act X of 1882). 















xvi 


COMPARATIVE STATEMENT. « 


Act X of 1875 

New Code 
(Act X of 1882). 

i 

Act X of 1875. 

---- Jf. =3== 

* New Code 
(Act X of 1882). 

ft 

107 

aa • 


131 

(t ••• 

196 

108 

• •• 

392, 394, 393 

132 

• * 

197 . 

1C9 

a a • 

35 

133 

• • • 

195 

110 

a • a 

' 396 

134 


195 

111 

#ii 

397 

133 


476 

112 


399 

136 


498 

113 


368 

137 

• • • 

514 

114 

• mm 

382 

138 

• •• 

514, 516 

115 

,t •* 

517 

139 

• •• 

513 

116 

• M 

544 

140 

• •• 

106 

117 


403 

141 

• a * 

106 

118 

M# 

211 

142 

• fa 

522 

119 

• • • 

511 

143 

• a • 

1 

120 

• ■ • 

465 

144 



121 

* . . 

466 

145 

a 9 • 

194 

122 

m m m 

467 

146 

m a • 

333 

123 

# . 

468 

147 

• a a 

526 

124 

• • • 

470 

148 

a • m 

491 

125 


471 

149 

l a a 

539 

126 

• • • 

472 

150 

a a • 

352 

127 

a a a 

473 

151 

a aa 

345 

128 

• • • 

474 

15*2 

* a 

25 

129 

• • • 

475 

153 

■ a 

558 

130 

• • a 

341 | 

I 





Table shewing correspondence of the section-"umbers of the Presidency Magis¬ 
trates' Act (IV of 1877) with those of the New Code (Act X of 1882). 


Act IV of 

1877. 

New Code j 

(Act X of 1882). ! 

Act IV of 1877. 

New Code 
(Act X of 1882). 

1 


■ 

23 

a a a 

185 

2 

■ a • 

. i 

24 

• •a 

531 

3 


1 

25 

aa • 

191 

4 

•aa 


26 

a a a 


5 

a a a 

342, 558 

27 

a a 

204 

6 

... 

4 ! 

28 

a a a 

iSl 

7 


a a a a 

29 

aa • 

198 

8 


7, 18, 19, 20, 25 

30 

• a a 

200 

9 

a a a 

18, 20, 21 

31 

a a 

537 

10 

a a 

3 

32 

• aa 

203 

11 

a a* 

32 

33 

a a a 

204 . 

12 

• a 

33 

34 

a a a 

90, 204 

13 

a aa 

35 

35 

a a a 

204 

14 

• a 

5 

36 

• • • M 

90 

15 

a# a 

64 

37 

W 

• • a 

205 

16 

a a a 

164 

38 


196 

17 

a a a 

551 

39 

a a a 

197 

18 

a a a 

177 

40 

• M 

195 

19 

• M 

179 

41 

a aa 

195 

20 

a a a 

180 

42 

a aa 

195 

21 

a a a 

182 

43 

a a a 

195 

22 


181 

44 

• •a 

476 

























COMPARATIVE STATEMENT, 


XVII 


0 

Act fV of 1877. 

• 

New Code 
(Act X of 1882). 

Act IV of 1877. 

New Code 
(Act X of 1882). 

45 

• •• 

199 • 

101 


228 * 

46 

• ... 

195, 196, 197 

102 


229 

47 

owe 

68 

' 103 


231 

48 

• •• 

69 

104 

009 

-230 

49 

• •• 

70 

' 105 


233 

50 

••• 

73 

106 

#|| 

234 

51 

• « • 

74 

107 

••• 

235 

52 


93 

, 108 

0-00 

236 

.58 

• •• 

90 

109 

0 0 0 

237 

54 

000 

186 

! 110 

• 0 0 

238f' 

55 

••• 

186 

111 

00* 

239 

56 

l9ft 

75, 77 

112 

• 00 

240 

57 

• •• 


113 

•«. 

403 

58 

• •9 

76 

114 


241, 370 

59 

• 0 0 

77 

115 

• >• 

362 

60 

ee « 

79 

116 

• •9 

254 

6|/ 

... 

••••«« 

117 


246, 537 

62 

• e o 

65 

1 18 

009 

247, 259 

63 

... 

82 

119 

• •0 

242 

64 

. 

83, 84 

120 


243, 255 

65 

• •• 

85, 86 

121 

• 00 

244, 256 

66 

... 


122 

... 

254, 255 

67 

• • • 

87 

123 

• •0 

364 

68 


88 ! 

124 

tit 

92, 344 

69 

• • • 

89 

125 

• 00 

248 

70 

... 

63, 496 

126 

«• * 

245,1258, 370 

71 

••• 

497 

127 

• •• 

347 

72 


499 

128 

• •9 

348 

73 

• • • 

500 

139 

441 

495 

74 

... 

496 

130 

000 

340 

75 

0 0 « 

501 

131 

0 0 * 

341 

76 

• «l 

502 

132 

0 • 0 

352 

77 

• 0 9 

514 

133 

0 0 0 

259, 345 

78 


514 

134 

00* 

540 

79 


514 

135 

• •0 

90 

80 

0 0 0 

613 

136 

• +• 

90 

81 

000 

207 

137 

• •0 

87, 88 

82 

• 0 9 

208 

138 

00 0 

89 

83 

00 

208, 353 

139 

• •0 

542 

84 

• 

0 0 0 

364 

140 

• M 

91 

85 

0 0 0 

540 

141 

• 0# 

485 

86 

1 

• •0 

344 

142 

0 00 

244 

87 

00 i 

209 

143 

• •0 

262, 257 

88 

000 

210 

144 

00 0 . 

94 

89 

••• 

210, 213, 220 

145 

0 00 

96 

90 


210 

146 

0 00 

95 

91 

• 00 

211, 212, 213 v 219, 
291 

147 

00- 

104 



148 

• 00 

342 

92 

000 

216 

149 

• •• 

343 

. 93 

• 00 

217 

150 

#*• 

337 

94 

• 00 

221 

151 

• 00 

339 

95 


222 

152 

• 0 0 

509 

*96 

• •I 

223 

153 

• 0 0 

510 

97 

019 

554 

154 

• 00 

511 

98 

• •• 

225 

155 

• •• 

512 

99 

• • 

227 

166 

• •9 

350 

100 

• • 

227 

167 

0 0 9 

3 

603 


CA. a H., C. P. O.) b 
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subordinate Courts. 

Power of other High Courts to make rules for other purposes. 

654. Forms. 

655. Case in which Judge or Magistrate is personally interested. 

666 . Power to decide language of Courts. 

557. Powors of Governor-General in Council and Local Government exercisablo 

from time to time. 

558. Pending cases. 

559. Officers concerned in sales not to purchase or bid for property. 


SCHEDULES. 


I.—Enactments repealed. 

II.—Tabular statemeut of offences. 

III. —Ordinary powers of Provincial Magistrates. 

IV. —Additional powers with which Provincial Magistrates may bo invested. 

V.—Forms. 


Appendix— Act III of 1884. 

Act X of 1886. 
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LIST JOF ERRATA AND ADDENDA. 

- * - 

S 1, p. 2^ encbof note, add 44 The Island of Perira, having been occupied with a view 
to ita permanent retention by officers of the Government of Bombay, became a 
part of British India within the definition of Stat. 2 L and 22 Vic., cap. 106, and 
vested in Her Majesty along with the other Indian territories under that Act, 
which became law on 2nd September 1868. 

The Indian Penal Code (XLV of 1860) and the Code of Criminal Procedure (X of 
1882) extend in their entirety to the whole of British India, and, therefore, to the 
Island of Perim.— Enip. v. Mangal Tekchand , I. L. It., 10 Bom., 258.” 

S. 7, p. 11, end of note, add 44 The Island of Perim is now a Sessions Division.— Emp. 
v. Mangal Tekchand^ I. L. It., 10 Bom., 274.” 

S. 35, p. 28, line 31, after 44 such offences,” add 44 See Reg. v. Abdool Azeez , 7 W. R. f 
Cr., 59 ; Emp. v. Pir Mahomed , I. L. It., 10 Bom., 254.” 

S. 66 , p. 48, 8 th lino from bottom, for 44 Public-officer,” read 11 Police-officer.” 

S. 75, p. 57, 19th line from bottom,/or “ p. 40,” read * 4 p. 49.” 

S. 107, line 20, after 44 may be,” insert 44 have been.” 

S. 118, p. 88 , 2nd line, for * 2 All., 935,” read “ 2 All., 835.” 

S. 133, p. 99, after second line, add 44 Magistrates empowered. —Where a Subdivisional 
Magistrate, on reports made by a second class Magistrate in his administrative 
capacity, made a conditional order against a person to abate a nuisance or appear 
before the second class Magistrate to show cause why the order should not be 
enforced, cause was shown as directed, and the order was made absolute. The 
second class Magistrate then issued a notice and order under s. 140, requiring 
the nuisance to bo abated within a certain time. The High Court, on a reference, 
held that the order was not illegal, inasmuch as the * Magistrate ’ indicated by 
s 137 was the Magistrate empowered and directed by the Magistrate having 
jurisdiction under s. 133 to take the evidence, aud presumably the same Magis¬ 
trate was referred to in s. 140. The Court, however, expressed an opinion that 
it was undesirable that Magistrates acting under s. 133 should call ou the officer 
who reports on a nuisance in his administrative capacity to decide judicially 
whether it is a nuisance or nob. — In re Narasimha , I. L. R., 9 Mad., 201.” 

• 

S. 133, p. 101 , after 7th para., add 14 Tho cases of Basarvddin Bhinah v. Baha Rail , 
I. L. R. f 11 Cal.. 8 , and Askar Mea v. Sabdar Mea , I. L. R., 12 Cal., 137, were 
followed in Lai Miah v. Nazir Khalashi , I. L. R., 12 Cal., 696.” 

S. 137, p 104, end of note, add 14 The Magistrate indicated by this section, i.e ., the 
Magistrate empowered and directed to take the evidence, is the Magistrate who 
is to issue the notice under s. 140.— In re Narasimha, I. L. R., 9 Mad., 201. He 
may be a second class Magistrate to whom the matter is referred under s. 133.— lb.” 

S. 137, p. 104, line 16, for 44 68 C. L. R., 431,” read 41 8 0. L. R., 431.” 

S. 140, p. 107, end of note, add 44 The Magistrate who is to issue the notice under this 
seotion is presumably the Magistrate indicated by the sections it refers to.— In re 
Narasimha , I. L. It., 9 Mad., 201. He may be a second class Magistrate before 
whom the person against whom the order is made is directed to appear, and has 
power to pass final orders under s. 140.— lb.” 

S. 145, p, 117, 3 rd line from bottom, and p. 122 , 43rd line, after “ case of Kali Kristo 
Thakur ” add 44 See Ooluck Chandra Pal v. Kali Charan De t I. L R., 13 Cal., 175.” 

(A. H., C. P. C.) f 
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S. 143, p. 119, 29th line, after 11 case of NobokUhoro Chuekerbuttyadd M See Goluck 
Chandra Pal v. Kali Charan De % I, L. It., 13 Cal., 175.” 

S. 104, p*142, after 39th lin <\ add 14 In a recent oaso in Madras, Parker, J., expressed 
an opinion that the provisions of s. 164 are imperative, and s. 533 will not render 
a confession admissible in evidence where no attempt has been made to conform 
to the provisions of the formor section.— Emp. v. Virrtn, T. L. R„ 9 Mad., 224. 
There the Deputy Magistrate of Malabar, purporting to act under the provisions 
of the Mapilla Act (Madras Act, XX of 1859), recorded a statement in the nature 
of a confession made by V, who was under arrest ou suspicion of being concerned 
in a Mapilla outrage. This statement, whieh was made in Mnlayalnm, was 
recorded in English in the form of a narrative, and was signed by the Magis¬ 
trate only. 

The same Magistrate shortly afterwards, purporting to act jmder the Code of 
Criminal Procedure, before any evidence was recorded against V, examined him 
as to this statement, which was read over and translated to him. In answer to 
questions, V admitted that he had made it voluntarily. 

This examination was recorded according to tho provisions of r. 301 of the Code 
of Criminal Procedure. After other evidence was recorded. Y retracted his state¬ 
ment. He was committed to the Sessions, tried and convicted mainly on his own 
recorded statement and examination. 

The Deputy Magistrate was examined as a wituess, and stated that the statement 
recorded by him was made by V, and was correctly recorded and was made volun¬ 
tarily. 

It was held, that the record of tlio statement made by V to the Deputy Magis¬ 
trate was not admissible in evidence against V. 

Parker, J., also was of opiuion that if tho confessional statement of V wa^ 
recorded by the Magistrate in his executive capacity, it was nob receivable in 
evidence under s. 80 of the Evidence Act. and further, that the action of the Magis¬ 
trate in examining V as to his confessional statement before there was any legal 
evidence on the record against him was illegal, and, therefore, the record of such 
examination could nob bo used in evidence against V, and inasmuch as tho record 
of the statement of Y was nob admissible, secondary evidence thereof could not be 
given.” 

S. 145, p. 117, line 18, after “ dispute, ” add 44 It was also held in Amtnd Jfot/i Dabia v. 
Shurnomoyi , I. L. R., 13 Cal., 179, that a julkur is not 4 tangible immoveablo 
property.’ ” 

S 145. p. 116, line 37, after “ the case of Raja Run Bahadur v. Ranee Tilenxnree Koer ," 
add “It seems now from tho case of Goluck Chandra P,il v. Kali Charan Dt ,» f 
I. L. It., 13 Cal., 175, that a reference by a Magistrate to a police roporfa which 
sets out tho probability of a breach of the peace is a suilicienb statement of tho 
reasons for the Magistrate being satisfied of the existence of a dispute likely to 
cause a breach of the peace within the meaning of this section.” 

8. 177, p. 158, end of note, add 44 Sec Emp, v. Man gal Tekchand , I. L. R., 10 Bom, 
274.” 

• 

S. 195, p. 177, line 33, after 4 * the case of Dukhoo Pc in v. Ch midro Kant Chomlhry ,” add 
44 A prosecution under s. 182 of the Penal Code may bo instituted by a private 
persou. provided that he first obtains tho sanction of the public officer to whom 
the false information was given, or of his official superior.— fJ/up. v. Jugul 
Kishare , I. L. R., 8 All., 382, overruling Emp, v. Rad ha Kin ha n , I. L. R., 
5 All., 36.” 

8. 198, p. 187, end of note, add “ The brother of a lunatio is not as such 4 a person 
aggrieved by such offence ’ within tho meaning of this section for tho purpose 
of a prosecution against tho wife of the lunatic for bigamy, and his complaint, 
it was hold, could nob be entertained.— Emp. v. Bui llukehmoni , I. L. R., 
10 Bom., 340.” 

8. 200, p. 190, line 6, for 14 plaint,” read 44 complaint.” 

S. 202, p.»192, end of note, add 44 A reference to a Polioe-oflicer under this section for t 
inquiry and report cannot be made after evidence has been taken for the complain¬ 
ant and process issuod.— Sadayopacharyar v. Ragavacharyar , I. L. R., 9 Mod., 282.” 
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S. 235, p. 227, 19bh line,/or *• 4 Cal., 78,” read “ 4 Cal., 18.” 

S. 245, p. 234, after para. 5, add “ See v. Tvlla , I. L. It., 7 All., 904.’’ 

S. 256, p.^246, end of note, afd “ But see note to s. 540, post” 

S. 287, p. 268, after para. 6, add “ See Emp, v. Tulla, I. L. It., 7 All., 904.” 

S. 289, p. 275, after para. 7, add 11 See Emp. v. Tulla , I. L. R., 7 All., 904.” 

S. 298, p. 284, after end of 1st para., add “ So in the case of Emp. y. Krishna Bhat , 
I. L.-It., 10 Bom., 319 ; it was laid down that it is an established rule of practice 
that an accomplice must be corroborated by independent evidence os to 
the identity of eyery person whom he impeaches.” 

S. 339, p. 304, line 30, for “ 5 Cal., 660,” read “ 8 Cal., 560.” 

S. 342, p. 307, 7th line from bottom, after " Weir, p, 42,” add “ Emp. y Viran, I. L. U. f 
9 Mad., 224, pp. 228-9. Until thero is evidoncc recorded against the accused, 
a Magistrate is not justified in putting any question at all to the accused, 
since it is only for the purpose df enabling an accused person to explain 
circumstances appearing in the evidence against him that a question cau ever be 
put .—nr 


S. 346, p. 315, lines 36 & 39, for “I. L. R., 1 Cal., 434,” read “ 1 C. L. R., 434.” 

S. 350, line 30, after “ s. 537, post” add “ Whore a Magistrate on complaint made 
having issued process and examined witness in support of the complaint, was 
succeeded by another Magistrate, who on taking up the case referred the conf- 
plaint to the police for inquiry and report, apparently under s. 202, and upon 
receipt of the report discharged the accused, the High Court held that the 
order of the latter Magistrate was illegal, asd directed him to proceed according 
to law. A reference to the police under s. 202, it was said, could not be made 
after evidence had been taken and process issued .—Sadarjopacliaryar v. Ragava - 
charyar , I. L. R., 9 Mad., 282.” » 

S. 364, p. 330, line 34, after il was upheld,” add “ In n recent case in Madras, Parker, J. t 
expressed an opinion that the provisions of s. 164 arc imperative, and s. 533 will not 
render a confession admissitle in evidence whero no attempt has been made to 
conform to the provisions of the former section.— Emp. v. Viran. I L. It., 9 Mad.. 
224. There tho Deputy Magistrate of Malabar, purporting to act under the pro¬ 
visions of the Mapilla Act (Madrus Act, XX of 1859), recorded a statement 
in the nature of a confession made by V, who was under arrest of suspicion of 
being concerned in a Mapilla outrage. This statement, which was made in 
Malayalam, was recorded in English in the form of a narrative, and was 
signed by the Magistrate only. 

The same Magistrate shortly afterwards, purporting to act under tho Code of 
Criminal Procedure, before any evidence was recorded against V, examined him 
as to this statqpicnt, which was read over and translated to him. In answer to 
questions, V admitted that he had made it voluntarily. 

This examination was recorded according to the provisions of s. 364 of the 
Code of Criminal Procedure. After other evidence was recorded, V retracted his 
statement. lie was committed to the Sessions, tried and convicted mainly on his 
own recorded statement and examination. The Deputy Magistrate was examined 
as a witness, and stated that tho statement recorded by him was made by V, and 
was correctly recorded and was made voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magis¬ 
trate was not admissible in evidence against Y. 

Parker, J., was of opinion also that if the confessional statement of Y was 
recorded by the Magistrate in his executive capacity, it was not receivable in 
evidence under s. 80 of the Evidence Act. and further, that the action of the 
Magistrate in examining V as to his confessional statement before there was any 
legal evidenco on the record against him was illegal, and, therefore, the record of 
such examination oould not be used in evidence against Y, and that, inasmuch 
as the record of the statement of Y was not admissible, secondary evidence thereof 
could not be given.” 

S. 360, p* 327, end of note, add “ A Sessions Judge, after hearing a general statement 
made by a mooktear engaged in the case that the committing Magistrate was 
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not in tiie habit of rending' over depositions to the witnesses, refused to receive 
certain depositions as evidence, and also refused to allow the Magistrate to be 
called as u witness. No objection was taken to the admission of the depositions 
by thfc Crown, and the.accused were eventually convicted. The High Court 
held that the depositions ought to have been admitted and that tho accused 
should have been allowed to call the Magistrate for examination, and the convic¬ 
tion was set aside.— Adyan Sing v. Emp., I. L. R , 13 Cal., 121.” 

S. 367, p. 333, after 5th para , “ The case of Ka/nruddin Dai v So nut an Vandal, I. L. It., 
11 Oal., 44'.), was followed under similar circumstances in tho case of Ham Das 
AlagJsi, I. L. It., 13 Cal., 110 

S. 384, p. 345, 3rd line,/hr 44 4 Cal.,” read “11 Cal.” 

S. 417, p. 3C7, 7th line from bottom, for “ held, ” read 41 trial.” 

S. 424, p. 375, end of note, add 44 The case of Kameruddin Dai v. Sonata a Muadal, 

I. L. R., 11 Cal., 449, was followed in the case of Ravi Das Mag hi , I. L. It., 

13 Cal., 110.” 

S. 435, p. 384, line 70,/hr 44 7 Mad., 169,” read 44 7 Mad., 189.” 

S. 436, p. 386, after 5th para., add 44 In cases exclusively triable by the Court of Ses¬ 
sion, this section empowers the Court of Session or District Magistrate to order 
a discharged person to be committed for trial by the Court of Session or District 

Magistrate. But thero is nothing in tho section to show that, when such order 

is made, tho commitment thereupon must necessarily be made by the Magistrate 
who has discharged him, whilst the first proviso to it shows that it may be made 9 
by tho Court of Session or by the District Magistrate according-as tho power un¬ 
der the section happens to be exercised by one or the other.— Enip. v. Krishnahhat , 
I. L. R., 10 Bom., 319. A Court of Session may try a prisoner so committed to 
itself.— lb,” . 

S. 437, p. 38, 29th lino,/hr 4 * 89 Mad., 436,” read 44 8 Mad., 336.” 

S. 451, p. 450, 8th line, for 44 s. 8,” read 44 s 7.” 

S. 456, p. 409, line 7th from bottom, for 44 1819, ” read 44 1879.” 

S. 494, p. 441, line 25th./or 44 7 All., 291,” read 44 8 All., 291.” 

S. 520, p. 468, line 27, for 44 promissory,” read 44 currency.” 

S 526, p. 462, 8th line from bottom, for 44 second, ” read 44 third.” 

S. 526, p. 462, after 6th line from bottom, add 44 The High Court cannot, it was 
considered by Bikdwood, J., under s. 526 any more than under s 25 of the Civil 
Procedure Code (Act XIV of 1882), direct the transfer of a case which is not 
properly beforesa subordinate Court of competent jurisdiction to receive and try 
it.— Scott v. Ricketts, I. L. R., 9 Mad., 356, following Peary Lull Mozoomdar 
v. Kotnal Kishorc Dassia , I. L. R., 6 Cal., 30. Tho case of Etnp. v. ThaJeir , 
I. L. R.. 8 Bom., 312, was distinguished. 

The District Magistrato and the Civil and Sessions Judge of the civil and military 
station of Bangalore are Magistrates subordinate to tho High Court at Madras 
within the meaning of this section.— Scott v. Ricketts , I. L. R., 9 Mud., 356. 

Under s. 6 of the 4 Scheduled Districts Act, XIV of 1874, * the Local Government 
cannot, by extending an Act which is of necessarily restricted application, make 
its provisions applicable to an entirely new subject-matter, viz. , the litigation of a 
new local area. 

Accordingly where the Government of Bombay issued the following Notification 
No. 823 of 1886 :—‘ In exercise of the powers by s. 6 of the Scheduled Dis¬ 
tricts Act, XIV of 1874, the Governor of Bombay in Council is pleased, with 
the previous sanction of the President in Council, to extend to the Island of 
Perim tho whole of Act II of 1864 of the Governor-General in Council, with 
the exception of ss. 2, 17 and 23. The Governor in Council is further pleased, 
in exercise of the powers conferred by s. 6 of tho 44 Scheduled Distiicts Act, XIV 
of 1874,” and by any other Enactment, to direct that the Resident at Aden 
shall be Sessions Judge and Court of Session for the Island of Perim. and shall 
exercise the same jurisdiction and powers in respect of the administration of civil 
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and crimihnl justice in the Baid island and in respect of the trial of persona 
committed for trial by the Court of Session for offences committed in the said 
island as are vested in him in Aden by the said Act.' 

It was held that the provisions of the Aden Act, II of 1864, which (as appears from 
the preamble) deals with the litigation of Aden alone, could not be extended to 
Perim without enlarging the subject-matter of the Act, also that the appoint¬ 
ment of the Political Resident at Aden as a Sessions Judge and Court of Session 
for the Island of Perim made under cl. (a) of s. 6 of the 1 Scheduled Districts 
Act, XIV of 1874,* was valid and effectual with reference only to the provisions 
of the Criminal Procedure Code, and that that portion of the notification which 
regulates the exercise by the Resident of his powers with reference to Act II of 
1864 should be treated as surplusage.— Emp. v. Tefa'hand, I. L. R., 10 Bom., 274. 

A prisoner in that case, oharged with having committed murder at Perim, was 
committed by the Magistrate there on the 26th August 1886 for trial before the 
Political Resident at Aden, by whom he was convicted and sentenced to death on the 
14th September 1886. On the 26tli January 1886. the High Court of Bombay reversed 
the conviction and sentence, on the ground that the Court of the Resident had no 
jurisdiction over the Island of Perim, and that the Resident not having been 
appointed a Judge of a Court of Session for that island, was not competent to try 
the prisoner. The High Court ordered a retrial before a competent Court. On the 
10th February 1886, tho Government of Bombay issued the Notification (No. 82.1) 
above set forth. On the 11th March 1886, an application was made to the High 
Court of Bombay for tho transfer of the case to another Court of Session or to tho 
High Court for trial. 

The High Court held also that Perim is a Sessions Division, and that after the 
establishment under the Code of Criminal Procedure of a Court of Session for 
the Perim Sessions Division and tho appointment of the Resident at Aden aA 
Sessions Judge of that Court, the accused stood properly committed to a Court of 
Session. The High Court, therefore, could transfer the case from that Court under 
s. 626 of the Code to any other Court of equal or superior jurisdiction, or to the 
High Court of Bombay. 

Jardine. J., considered that, after the High Court had annulled the proceedings 
in the Court of the Resident at A3 t en as without jurisdiction, the case could not ho 
treated as still pending in his Court; and as there was no Court of Session in 
existence at the time of the commitment, it necessarily followed that the case 
remained in tho Magistrate’s Court But whether the case was considered as 
pending in the Court of a Magistrate or of a ltesidout. or of a Sessions Judge, the 
High Court has tho power to transfer it, and that under tho circumstances the 
case should bo transferred to the High Court for trial.” 

S. 629, p. 467, 4th line f /or “ Enpowered,” read “ Empowered.” 

S. 632, p. 470, 3rd liue, add “ Sec also Emp . v. Mangal Tekchand , I. L. R., 10 Bom., 274.” 

S. 637, p. 472, after line 37, add “As to what is a Court of competent jurisdictiou, 
Bee Emp . v. Krishna Bliat, I. L. R., 10 Bom., 320.” 

» 

S. 632, p. 470, end of note, add “ Under s. 6 of the 1 Scheduled Districts Act, XIV of 
1874,* the Local,Government cannot, by extending an Act which is of neces¬ 
sarily restricted application, make its provisions applicable to an entirely new 
subject-matter, viz., the litigation of a new local area. 

Accordingly where the Government of Bombay issued the following Notification 
No. 823 of 1886 :—‘ In exercise of the powers conferred by s. 6 of the *• Scheduled 
Districts Act, XIVof 1874,** the Governor of Bombay in Council is pleased, with the 
previous sanction of the President in Council, to extend to the Island of Porim the 
whole of Act II of 1864 of the Governor-General in Council, with the exception 
of ss. 2, 17. and 23. The Governor in Council is further pleased, in exercise of 
the powers conferred by 8. 6 of the “ Scheduled Districts Act, XIV of 1874,” and by 
any other Enootment. to direct that the Resident at Aden shall be Sessions Judge 
and Court of Session for the Island of Perim, and shall exercise the same jurisdic¬ 
tion and powers in respeotof the administration of civil and criminal justice in the 
said island, and in respect of the trial of porsons committed for trial by the Court 
of Session for offences committed in the said island as are vested in him in Aden 
by the said Act.’ 

It wns held, that the provisions of the Aden Aot,IIof 1861, which (as appears from 
the preamble) deals with the litigation of Aden aloue, could not be extended to 
Perim without enlarging the snbjecb-matter of the Act, and also that the appoint¬ 
ment of the Political Resident at Aden as a Sessions Judge and Coart of Session for 
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the Island of Perim, made under ol. (a) of s. 6 of the * Scheduled Districts Act, XIV 
of 1874,* was valid and effectual with reference only to the provisions of the Crimi¬ 
nal Procedure Code, and that that portion of the notification which regulates the 
exercise by the Resident^ his powers with reference to Act II of 1884 should be 
treated as surplusage.— Emp. v. Tekchand , I. L. R , 10 Bom., 274. 

In that case a prisoner, charged with having committed murder atPerim, was 
committed by the Magistrate there on the 20th August 1885 for trial before the 
Political Resident at Aden, by whom he was convicted and sentenced to death on the 
14th September 1885. On the 25th January 1880, the High Court of Bombay 
reversed the conviction and sentence, on the ground that the Court of the Resident 
had no jurisdiction over the Island of Perim. and that the Resident not having 
been appointed a Judge of a Court of Session for that island, was not competent to 
try the prisoner. The High Court ordered a retrial before a competent Court. On 
the 10th February 1886, the Government of Bombay issued a Notification (No. 828) 
above sot forth. On the 11th March 1886, an application was made to the High 
Court of Bombay for the transfer of the case to another Court of Session or to the 
High Court for trial. 

The High Court held that Perim is a Sessions Division, and that after the establish¬ 
ment under the Code of Criminal Proco lure of a Court of Session for the Perim 
Sessions Division and the appointment of the Resident at Aden as Sessions Judge 
of that Court, the accused stood properly committed to a Court of Session. The 
High Court, therefore, could transfer the case from that Court, under s. 526 of the 
Code, to any othor Court of equal or superior jurisdiction or to the High Court of 
Bombay. 

Jardine, J., was of opinion that, after the High Court had annulled the proceed¬ 
ings in the Court of the Resident at Aden as without jurisdiction, the case coultjl 
not be treated as still pending in his Court; as there was no Court of Session in 
existence at the time of the commitment, it necessarily followed that the case 
remained in the Magistrate’s Court. But whether the case was considered as 
pending in the Court of a Magistrate or of a Resident, or of a Sessions Judge, the 
High Court has the power to transfer it. and that under the circumstances the 
case should be transferred to the High Court for trial.— Emp. v. Man gal Tekchand , 
I. L. R., 10 Bom., 274.’* • 

S. 533, 4tli line from bottom, after “duly made,’* add “ In a recent case in Madras 
Parker, J., expressed an opinion that the provisions of s, 161 are imperative, 
and s. 533 will not render a coufossion admissible in evidence where no 
attempt has been made to conform to the provisions of the former section.— 
Emp. v. Virati, I. Tj. R., 9 Mad., 224. There the Deputy Magistrate of Malabar, 
purportiug to act under the provisions of the Mapilla Act (Madras Act XX 
of 1859), recorded a statemont in the nature of a confession made by V, who 
was under arrest on suspicion of being concerned in a Mapilla outr ige. This 
statement, which was mode in Malayalam, was recorded in English in the form 
of a narrative, and was signed by the Magistrate only. 

The same Magistrate shortly afterwards, purporting to act under the Code of 
Criminal Procedure, before any evidence was recorded against V, examined him 
as to this statement, which was read over and translated to him. In answer to 
questions, V admitted that he had mode it voluntarily. 

This examination was recorded according to the provisions of s. 361 of the Code 
of Criminal Procedure. After other evidence was recorded, V retracted his state¬ 
ment. He was committed to the Sessions, tried and convicted mainly on his own 
recorded statement and examination. 

The Deputy Magistrate was examined as a witness, and stated that the state¬ 
ment recorded by him was made by V, and was correctly recorded and was made 
voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magis¬ 
trate was not admissible in evidence against V. 

Parker, J., was of opinion that if the confessional statement of V was recorded 
by the Magistrate in his executive capacity, it was not receivable in evidence 
under s. 80 of the Evidence Act, and further, that the action of the Magistrate in 
examining Y as to his confessional statement before there was any legal evidence 
on the record against him was illegal, and, therefore, the record of such exami¬ 
nation could not be used in evidence against V, and therefore, inasmuch as the 
record of the statement of Y was not admissible, secondary evidence thereof could 
not b # e given.** 






PREFACE TO THE SECOND EDITION. 

• • “ * ; . • 

Mr. Justice Agnew having, on his appointment as Recorder 

of Rangoon, declined to take an active part in the preparation 
of this edition, -it *has, it is to be regretted, been prepared 
without His direct assistance. His notes, however, he very 
kindly placed at my disposal, and from these I have derived 
mugli valuable aid. . 

Since the publication of the former edition, the number of 
decisions upon the new Code has been very great. Some idea 
* of their number may be gathered from the fact that, although 
about 78 pages of tabular statements have been omitted from 
this edition as being unnecessary, the body of the Code itself 
with the notes upon it covers 493 pages, while in the former 
edition, with the 78 pages of tabular statements included, it 
cohered only 469 pages, showing an increase of upwards of 
100 pages of notes of cases. 

No trouble has been spared to make the index as copious 
and useful as possible. • 

*The Code has been in many important particulars 
amended by Acts III of 1884 and X of 1886, and the altera¬ 
tions have been carefully noted. 

At the suggestion of a number of gentlemen in the 
Punjab, the decisions of‘'the Punjab Chief Court reported in 
the Punjab Record have been incorporated. 

The notes for the guidance of Police-officers have been 
considerably amplified. These, with the references to the 
Bengal Police Manual, will, it is hoped, render this edition of 
greater service to Police-officers. 

The references to the rules and orders of the Calcutta 
High Court are from the second edition prepared by Mr. Wilkins. 

The coypai-ative tables showing the corresponding sec¬ 
tions of the new and old Codes have been retained, and will be 
found as in thfe former edition at the commencement of the work. 

The cases from the Indian Law Reports have been 
brought up, in the Addenda, to the October numbers 
(inclusive) of the Reports of the different Presidencies. 

I deBire to express my thanks to Mr. Gordon Leith, now 
Officiating Chief Magistrate at Calcutta, and to other Members 
of the Bar, for many useful suggestions in the preparation of 
this edition. 

G. S. H. 

Calcutta ; ( 

November 15, 1886. ) 



PREFACE TO FIRST EDITION 


- » - 

The object of the New Code of Criminal Procedure .is to con¬ 
solidate and amend the law relating to criminal procedure, 
which is at present to be found in Act X of 1372 as amended 
by Act XI of 1874, Act X of 1875, and Act IV of 1877. 
Most of the provisions of the existing law have been retained, 
but they have been re-arranged according to a different method. # 
We trust that the comparative tables at the commencement of 
the work, and the notes appended to each section, will enable 
the reader easily to ascertain the corresponding sections of the 
New and Old Codes and Acts. 

In preparing this edition, we have endeavoured to give 
references to all the cases of importance bearing on the subject 
of criminal procedure decided by the High Courts at the Presi¬ 
dency-towns and by the High Court at Allahabad, and also to 
give references to the rules, orders, and notifications of those 
Courts and of the Government of India and Local Governments. 

The rules and orders of the Calcutta High Court, we 
have taken from the edition published under the orders of the 
High Court in 1881 under the supervision of Messrs. Crawford 
and Wilkins. Those of the Madras High Court arc taken from 
the digest of rulings and orders compiled by Mr. Weir. The 
rules and orders of the Bombay High Court have been taken 
from the Circular Order-book published under the authority of 
the Court in 1871, and amended from time to time, and those 
of the Chief Court of the Punjab from the Circular Order-book 
published, under the orders of Government, by Mr. Smyth in 
1874. In order to avoid omissions, we have also gone through 
the Gazettes of the different Local Governments fVom 1872 to 
the end of 1881. 

We desire to express our thanks to Mr. Whitley Stokes 
and to the Members of the Legislative Department for fur¬ 
nishing us with all papers relative to the Bill and for allowing 
us access to the Gazettes. Without this assistance we should 
have been unable to insert many rules and orders which, we 
hope, will add to the value of our work. 


W. F. A. 
G. S. H. 




CODE OF CRIMINAL PROCEDURE, 

BEING 

-A- C T X OF 1882. 


— . - 

An Act to consolidate and amend the Law relating to Criminal 

Procedure. 

Whereas it is expedient to consolidate and amend tlie law 
Preamble relating to Criminal Procedure ; It is here¬ 

by enacted as follows :— 

PART I. 

PRELIMINARY. 


CHAPTER I. 

1. This Act may be called “ The Code of Criminal Pro- 
Short title. cedure, 1882 : ” and shall come into force 

Commencement. on the first day of January, 1883 j 

It extends to the whole of British India ; but, in the 
Local extent. absence of any specific provision to the 

contrary, nothing _ herein contained shall 
affect any special or local law now in force, or any special juris¬ 
diction or power conferred, or any special form of procedure 
prescribed, by any other law now in force, or shall apply to— 

(a) the Commissioners of Police in the towns of Calcutta, 
Madras and Bombay, or the police in the towns of Calcutta 
and Bombay ; 

Act X of 1872, a. 540. The provisions of ss. 54, 55, 56 [see Act X of 
1886, s. 3], 68, 84, 102 and 127 and of the 3rd column of Schedule No. II apply to 
the police in Culcutta and Bombay. 

(b^ any officer duly authorized to try petty offences in 
military bazars at cantonments and stations occupied by the 
troops of the Presidencies of Fort St. George and Bombay 
respectively ; 
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LOCAL EXTENT. 


(c) heads of villages in the Presidency of Fort Saint 
George; or 

__(d) village Police-officers in the Presidency of Bombay : 
and nothing in sections 174, 175 and 176 shall apply 
Mto the police in the town of Madras. 

' Compare ss. 1 and 2 of Act X of 1872. 

Section 111 of the same Act saves powers vested in the police by any special or 
local law. See Empress v. Gustadji Barjorji , 1. L. R. y 10 Bom., 181. 

Section 529 saves the provisions of s. 48 of Act XXIV of 1859 ( for the 
i better regulation of the police within the territories subject to the Presidency of Fort 
St. George ), of s. of Act V of 1861 ( for the regulation of police), and of s. 16 
of Act VIII of 1867 of the Governor of Bombay in Council {for the regulation of 
the district police in the Presidency of Bombay). 

Section 535 saves the powers of Collectors and Revenue Courts. As to these, 
see Beng. Reg. VII of 1822, s. 34, and Act I of 1847. 

Section 540 saves the jurisdiction of Presidency Police Magistrates ; and s. 541, 
the jurisdiction of landholders in Bombay, Heads of villages in Madras, village 
Police-officers in Bombay, and Cantonment Magistrates in Madras and Bombay. 

Section 143 of the High Courts* Criminal Procedure Act (X of 1875) saved 
the provisions of the Prisoners’ Testimony Act (XV of 1869) and the Prisoners’ 
Act (V of 1871) ; and s. 3 of the Presidency Magistrates’ Act (IV of 1877) provided 
that nothing in the Act should be deemed to restrict any power confened by any 
special or local law. 

Madraa Act III of 1865, s. 1, provided, that every Magistrate within the Mad¬ 
ras Pieaidency shall be authorized to take cognizance of any offence committed within 
his local jurisdiction against any special or local laws now in force in the said Presi¬ 
dency, notwithstanding any provision to the contrary in any Act or Regulation then 
existing ; and also of any offence against any special or locnl law which might there¬ 
after be passed, unless such law should make the offence to which it referred punish¬ 
able by some other authorities therein specially mentioned. Provided always, that 
every such Magistrate should be restrained, within the limits of his ordinary jurisdic¬ 
tion, as to the amount of punishment which he might inflict. This Act wu9 repealed 
by Act XVI of 1874, which, in its turn, was repealed by Act XII of 1876. The 
rulings hereunder noted are not, however, nffected by the repeal. 

The repeal of Madras Act III of 1865 by Act XVI of 1874 did not deprive 
Magistrates in the Madras Presidency of jurisdiction to the extent of their ordinary 
powers over offences created by special or local laws. Section 1 of Act XVI of 
1874 provided, that the repeal of former Acts should not affect any established 
jurisdiction notwithstanding that the same may have been in any manner derived 
from any enactment thereby repealed. The meaning of these words is, that the 
repeal of any Act shall leave any existing jurisdiction precisely as the repeal found 
it. The result is, that Acts are repealed, but all the effects which they have pro¬ 
duced nre to be treated as rooted in the law despite the repeal.— Madras H. C. 
Fro., 29 th Sept., 1866; Weir , p. 40 ; and see Madras B. C. Fro*, 4th and 29 th June, 
1872; Weir, p. 41. 

Again, the ordinary criminal law is not excluded by Reg. VII of 1817, or Act 
XX of 1863, a. 20, which provides, that “ no suit or proceeding before any Civil 
Court under the preceding sections shall, in aiiy way, affect or interfere with any 

E roceeding in a Criminal Court for criminal breach of trust.” The permission of the 
Eoard of Revenue, or of the Committees appointed under Act XX of 1863, is 
required only for the procedure prescribed in the special Acts, and cannot be taken 
out of the Act and applied aB a restriction to the ordiuary operation of the law. 
—Madras H. C. Pro., 22 nd Feb., 1876 ; Weir , p. 41. 

’ Heads of villages. —A Head of a village is a Magistrate within the meaning 
[Of the Criminal Procedure Code, and the confession of an accused person in the 
(custody of the police, if made in his presence, is admissible in evidence,— Madras 
H. C. Pro., 14 th Feb., 1868 ; Weir, p. 14; see s. 164, infra , as to confessions, 
r - Special form of procedure. —For example, the provisions of “ The Indian 
Articles of War,” Act V of 1869. 

Sections 174, 175 and 176 deal with certain inquiries by the Police, 





REPEAL OF ENACTMENTS. 
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2. 'On and from the first day of January, 1883, the enacfc- 
Repenl of enact- ments mentioned in the first schedule shall 

menrs - • be repealed to the extent specified in the 

third column thereof, but not so as to restore any jurisdiction 
or form*of procedui*e not then existing or followed, or to render 
unlawful the continuance of any confinement which is then 
lawful. 

Alt notifications published, proclamations issued, powers 
Notifications, &c., conferred, forms prescribed, local limits 
under -repealed Acts, defined, sentences passed, and orders, rules 
and appointments made, under any enactment hereby repealed 
or under any enactment repealed by any such enactment, and 
which are in force immediately before the first day of January, 
1883, shall be deemed to have been respectively published, 
issued, conferred, prescribed, defined, passed and made under 
the corresponding section of this Code. 

Compare Act X of 1872, s. 2, pnrn. 1, and Act X of 1875, 8. 2, para. 1. 

liestoring jurisdiction. —Compare Act X of 1872, as. 82, 86; uiul see s. 4PI, 
infra. 

Notifications. —Compare Act X of 1872, s. 2, Inst pnrn. 

Appointments. —Compare Act X of 1872, a. 10. A person nppointed a Magis¬ 
trate of the 2nd class under Act X of 1872, it has been held, is incompetent-, since the 
present Code came in force, to pass a sentence of whipping, unless he is specially 
empowered to do so under s. 32, infra , although, under the repealed Act, the power 
to pass such a sentence was inherent in him.— Empress v. Bagvanti Uavji , I. L. It., 
7 Bom., 303. 

3. In every enactment passed before this Code comes 

„ - „. n , into force, in which reference is made to, or 

of Criminal Procedure to any chapter or section ol, the Code of 
and other repealed en- Criminal Procedure, Act No. XXV of 1861, 
aeuuente. 0 r Act No. X of 1872, or to any other 

enactment hereby repealed, such reference shall, so far as may 
be practicable, be taken to be made to this Code or to its 
corresponding'chapter or section. 

In every enactment passed before this Code comes into 
Expressions in for- force, the expressions “ Officer exercising 
mer Acts. ( 0 r ‘ having ') the powers (or ‘ the full 

powers ’) of a Magistrate,” “ Subordinate Magistrate, first class,” 
and “ Subordinate Magistrate, second class,” shall respectively 
be deemed to mean “ Magistrate of the first class,” “ Magis¬ 
trate of the second class,” and “ Magistrate of the third class ; ” 
the expression “ Magistrate of a Division of a District ” shall 
be deemed to mean “ Subdivisional Magistrate,” the expression 
“Magistrate of the District” shall be deemed to mean “District 
Magistrate,” and the expression “ Magistrate of Police ” shall 
be deemed to mean “ Presidency Magistrate.” . . 
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INTE It PRET ATION-CL AUSE. 


Oh. I References to Codes .—The first paragraph of this section corresponds with the 

s. 4 provisions of Act X of 1872, s. 2, para. 3. 

, Expressions in former Acts .—The expressions in the first part of the second 
paragraph are taken from Act X of 1872, s. 2, parn. 4. The word * Magistrate * 
includes all persons exercising nil or any of the powers of a Magistrate under the 
Code of Criminal Procedure —Act 1 of 1868, s. 2, cl. (13). The provisions as to 
/ Magistrate of a Division of a District 1 nnd * Magistrate of a District * are new. 

The last clause of the paragraph is taken from Act IV of 1877, s. 10. 

4. Ill this Code the following words and expressions 

Interpretation-clause. have the . following meanings, unless a 
, different intention appears from the subject 

or context:— 


r (a) “ Complaint ” means the allegation made orally or in 
“Complaint": writing to a Magistrate, with a view to 

his taking action under this Code, that 
some person, whether known or unknown, has committed an 
offence ; but does not include the report of a Police-officer : 

This is new. The definition excludes the report of a Police-officer and informa¬ 
tion given to a Police-officer. 


Under s. 250 compensation cannot be awarded when, the complaint having been 
made to the Police, the Magistrate has taken cognizance of the case upon receiving 
a charge sheet against the accused sent in by the Police —Empress v. Polavampu , 
1. Li 11., 7 Mad., 563; because there was no complaint as defined by this section. 
See Ishri v. /;lakhs hi, I. L. K., 6 All., 96. 


'f (b) “ Investigation ” includes all the proceedings under 
« investigation ”: this Code for the collection of evidence con¬ 
ducted by the police or by any person (other 
than a Magistrate or Police-officer) who is authorized by a 
Magistrate in this behalf: 

Compare the definition in Act X of 1872, s. 4. The definition has been extended 
so ns to include the proceedings of persons authorized by a Magistrate under s. 159 
or 202, infra , to make local investigations. 


(c) “Inquiry” includes every inquiry 
“ Inquiry”: conducted under this Code by a Magistrate 

or Court : 

Act X of 1872, s. 4. 

't (d) “ J udicial proceeding ” means any proceeding in the 
“Judicial proceed- course of which evidence is or may be 
in S ” : legally taken : 

This definition corresponds with the first part of the definition in Aot X of 
1872,8. 4, except that the word 1 legally ’ has been added. This was in conse- 

3 iienee of the decision of the Allahabad High Court in the case of Queen v. Gholam 
smaily I. L. It., 1 All., 1 ; see the judgment of Turner, Offg. C. J., p. 6. Compare 
§. 193 of the Penal Code (Act XLV of 1860). See In re Troylokhanath Biswas f 
I. L. R., 3 Calc., 742; and Queen v. Soondur Putnaicky 3 W. R., Cr., 59. 

1 Proceedings of a Magistrate under a. 88, post, are not judicial proceedings.— 

] Empress v. Sheodihal Raiy I. L. R., 6 Alt, 487. 
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( e ) “ Writing ” and “ written ” include “ printing,” 
and “ lithography,” “ photography,” “ engrav- 
“ Written ': ing,” and every other mode in which words 

or figures can be expressed on paper or on any substance : 

Compare Act X of 1872, a. 4 and Act IV of 1877, s. 6. 


44 Subdivision ” : 


( f ) il Subdivision” means a subdivision 
made under this Code of a District : 


This is new. By s. 8, post, all existing subdivisions wliich are now usually 
put under the charge of a Magistrate are to be deemed to have been made under 
this Code. 


(ff) “ Province ” means the territories for the time being 
„ „ . „ under the administration of any Local Gov- 

ernmcnt. 

This is new. 44 Local Government" means the person authorized by law to 
administer executive government in the part of British India in which the Act 
containing such expression shall operate, and includes a Chief Commissioner.— 
General Clauses Act t I of 1868, 2, cl. 10. 


(A) “ Presidency-town ” means the local limits for the 

« Presidency-town ”• time bein S of the ordinary original civil 
y town . j urisdiction of the High Courfc of Judi . 

cature at Fort William, Madras or Bombay : 

(i) “ High Court” means, in reference to proceedings 

„ L „ against European British subjects or per- 

sons jointly charged with European British 
subjects, the High Courts of Judicature at Fort William, 
Madras and Bombay, the High Courts of Judicature for the 
North-Western Provinces, the Chief Court of the Panjab and 
the Recorder of Rangoon : 

In other cases “ High Court” means the highest Court of 
criminal appeal or revision for any local area ; 

or, where *10 such Court is established under any law for 
the time beiijg in force, such officer as the Governor-General 
in Council may appoint in this behalf : 


Act X of 1872, s. 4. See special definition, infra , s. 266. The Court of the 
Recorder of Rangoon was not included in the former Code, but power to try 
European British subjects was conferred on the Recorder by s. 55 of Act VII of 
1872. Section 79 of the Burma Courts Act (XVII of 1875) provides : With 
reference to all trials held by the Judicial Commissioner or the Recorder of Ran¬ 
goon, in the exercise of any original criminal jurisdiction (including jurisdiction 
transferred unddk a. 36 of the same Act) and to sentences passed on such trials, 
the special Court shall be deemed to be, for the purposes of appeal and otherwise, 
a High Court. Provided, that nothing in the former part of this section applies to 
sentences of death passed by the Recorder on European British subjects or on persons 
charged jointly with European British subjects. The definition of 44 High Court ” 
in the second paragraph is taken from Act I of 1868, s. 2, cl. (11). 

Th| last clause to this definition was added so as to enable the Governor- 
General in Council to appoint in outlying territories, where no such Court is 
established by law, an officer to perform its functions under the Code. 
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INTERPRETATION-CLAUSE. 


Ch. I 

». 4 


11 Chief Justice ” : 


(j) “Chief Justice” includes also the 
senior Judge of a Chief Court: 


See Act X of 1875, s. 3. 

(&) “ Advocate - General” includes also a Government 

Advocate, or, where there is no Advocate- 
“AdTocftte-Gener- General or Government Advocate, such 

* : officer as the Local Government may, from 

time to time, appoint in this behalf: 


See Act X of 1875, s. 3, aud Act Xof 1877, s. 539, as amended by Act XII 
of 1879. 


(1) “ Clerk of the Crown ” includes any officer specially 

„ . , , _ appointed by the Chief Justice to discharge 

“ Clerk of tlie Crown ’: ,. l L . . J . , n j , P 

the functions given by this Code to the 
Clerk of the Crown : 


See Act X of 1875, s. 3. 


(m) “ Public Prosecutor” means any person appointed 

,. „ under section 492, and includes any person 
acting under the directions oi a Public 
Prosecutor; and any person conducting a prosecution 


on 


behalf of Her Majesty in any High Court in the exercise of its 
original criminal jurisdiction : 


This is new. Compare the provisions of ss. 57—60 of Act X of 1872 and the 
definition of 4 prosecutor* in Act X of 1875, s. 3. A private complainant may 
instruct a pleader or a counsel, and the Public Prosecutor may avail himself of their 
services— s. 495, post. In doing so he does not deprive himself of the manage¬ 
ment of the case .—In re Narayan M. Pendshe , 11 Bom. II. C. B., 102. 

A Public Prosecutor should be without a personal interest in the cases which he 
conducts. Accordingly, the appointment of the Magistrate, who in the first instance 
had tried and convicted the accused, to be Crown Prosecutor to conduct an inquiry 
subsequently directed in the same case, was, in Reg. v. Kashinath Dinkar, 8 Bom. 
H. C. 11., Cr. Cas., 126, 153, cen&ured as being unprecedented and objectionable. 

Section 270 provides that, in every trial before a Court of Session, the prose¬ 
cution shall be conducted by a Public Prosecutor. As to the persons who may 
•conduct prosecutions, see s. 495, post . , 


-4 (n) “ Pleader,” used with reference to any proceeding in 

“Pleader”- any Court, means a pleader authorized 

under any law for the time being in force 
to practise in such Court, and includes (1) an advocate, a 
vakil and an attorney of a High Court so authorized, and 
(2) any mukhtar or other person appointed with the permis¬ 
sion of the Court to act in such proceeding : 


This is new. The law now in force is the Legal Practitioners* Act (XYIII 
of 1879), amended by Act IX of 1884. Section 340, post , provides, that every 
person accused before a Criminal Court may, of right, be defended by a pleader. 


(o) “ Police-station ” means any post declared, generally 

or specially, by thSTocal Government, to 
be a Police-station for the purposes of this 


44 Police-station 
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Code, and includes any local area specified by the Local 

Government in this behalf; and “ Officer 
i “Officer in charge of j n charge of a Police-station ” includes, 
a oice-station charge of the Police- 

station is absent tn e r ei rbm or unaBlelromiUn essioperform his 
duties, the Police-officer present at the PoS e ^^ewtiOD ^who is 
next in rank to such officer and is above the rank of constable, 
or, when the Local Government so directs, any other Police- 
officer so present: 

The greater part of this definition is new. The provisions as to substitution 
are tuken from Act X of 1872, s. 136. The powers of uu officer in charge of a 
Police-station may be exercised by Police-officers superior in runk throughout the 
local area to which they are appointed. As to the powers of an officer in charge of 
a Police-station, see ss. 55, 56, 94,127, 128,153, 156, 157, post; and as to his duties, 
see ss. 55, 62, 154, 169, 173, 174, 175, post . 


( p ) “ Offence 

M Offence ”: 


” means any act or omission made punish¬ 
able by any law for the time being in 
force : 


This is new. 


(q) “ Cognizable offence ” means an offence for, and 

“ cognizable case ” means a case in, which 
«u O 4”?*Se 0 S"e””: : a Po l ice ‘ officer i within or without the 

Presidency-towns, may, in accordance- with 
the second schedule,, or unde r any law for the time being in' 
force , arrest without warrant : 

“ Non-cognizable offence” means an offence for, and “ non- 
« Non - cognizable cognizable case ” means a case in, which 
oflence ”: a Police - officer, within or without the 

“ ' co s nizttb,e Presidency-towns, may not arrest without 

warrant : 


As to the firat part of the definition, see Act XI of 1874, s. 1. The latter part 
is taken from the definition in Act X of 1872, s. 4. The definition has been 
amended so as to.connect it with the second schedule. 

(r) “ Bailable offence ” means an offence shown as 

„ bailable in the second schedule, or which 
<• Non-baUable^of- made bailable by any other law for the 
fence ” : time being in force ; and ‘ non - bailable 

offence' means any other offence: 

Act XI of*1874, b. i. 

(s) “ Warrant-case ” means a case relating to a n o ffence 

« Warrant-case ”: punishable with death, transportation or 

imprisonment for a term exceeding six 
• months : 

This is new. 
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INTERPRETATION-CLAUSE. 


Ch. I 

1.4 


11 Summons-case 11 : 
' This is new. 


(#) “ Summons-case ” means a case 

relating to an offence not so punishable : 


“European British (it) 11 European British 

subject”: *« . , ' w means— 


subject 1 


(1) any subject of Her Majesty born, naturalized or 
domiciled in the United Kingdom of Great Britain and Ire¬ 
land, or in any of the European, American or Australian 
Colonies or Possessions of Her Majesty, or in the Colony of 
New Zealand, or in the Colony of the Cape of Good Hope or 
Natal; 

(2) any child or grandchild of any such person by legi¬ 
timate descent: 

This definition corresponds substantially with the definitions in Act X of 
1872. s. 71, mid Act X of! 875, s. 3. 

In the case of The Queen v. Meares , 14 B. L. R. y 106, a European British 
subject in the mofussil was convicted by a Magistrate under the provisions of 
8. 7) of Act X of 1872. He appealed, on the ground (inter alia) that the Magis¬ 
trate had no jurisdiction to try the case, inasmuch as the Governor-General in 
Council had not the power, under 24 & 25 Viet., c. 67, to subject a European 
British subject to any jurisdiction other than that of the High Court; and that, 
therefore, the provisions of the Code under which the prisoner had been tried were 
ultra vires and illegal. It was held, that the jurisdiction of the High Court, ns 
given by the Letters Patent, was subject to the legislative powers of the Gov¬ 
ernor-General in Council, and that the Magistrate had jurisdiction to try the case. 

As to domicile, see Part II, ss. 5—19 of the Indian Succession Act, X of 1865. 

The High Court at Calcutta was empowered by the Governor-General in 
Council to discharge all the functions of a High Court under the Code of Criminal 
Procedure, in all criminal proceedings against European British subjects, or 
persons jointly charged with European British subjects, in the Civil Commissioner- 
ship of the Andaman and Nicobar islands.— Gazette of India , 1878, p. 132. 

The European Vagrancy Act (IX of 1874) provides (s. 30), that any European 
British subject who, upon the summary inquiry mentioned in section five, has 
been determined to be a vagrant, or who has been convicted under section twenty- 
two or twenty-three, shall, so long ns he remains in India, be subject, beyond the 
limits of the Presidency-towns, to the provisions of the Code of Criminal Procedure 
(other than those contained in Chap. XXXV11I of the same Codo) applicable to 
a European not being a British subject. 

Jf from any cause he is committed or held to bail by the Justice of the Peace 
to take his trial before n High Court, he shall not be at liberty to object to the 
jurisdiction of such Justice of the Peace or High Court on the ground of anything 
contained in the former part of the section. 

And, save ns in the section provided, nothing shall be deemed to confer juris¬ 
diction over European British subjects on Magistrates who, if the Act had not been 
passed, would have had no such jurisdiction. 

As to the trial of European British subjects, see Chap. XXXIII. 

t (v) “ Chapter ” means a chapter of 

« Schedule' ’• • this Code ; and “ Schedule ” means a sche- 

’ . dule hereto annexed : 

This is now. 

“Place”: . ( w ) “Place” includes also a house, 

building, tent and vessel. 
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Words referring to 
sets. 


Words which refer to acts done ex¬ 
tend also to illegal omissions ; and 


all words and 

Words to have same 
meaning as in Penal 
Code. 


expressions used herein and defined in the 
Indian Penal Code, and not hereinbefore 
defined, shall be deemed to have the mean¬ 
ings respectively attributed to them by that 
Code. 


Tlie first clause is new. The second is taken from Act XI of 1874, s. 2; 
and the last partially from s. 42 of the same Act. 

The wording of some of the definitions in Act X of 1872 has been amended by 
the present Code, nnd'definitions of 4 public prosecutor,' * pleader,' 4 offence,' ‘chapter,* 
‘schedule,’ ‘place,’ and 4 police-station ’ have been added. Words such ns 4 special law*,’ 
‘local law,’ defined in the Penal Code, will have the meanings attached to them res¬ 
pectively by that Code. The definitions of 4 inquired into,’ 4 trial,’ and 4 Magistrate’s 
case ’ have been omitted, as not needed in the Code in its revised form. # 


5. All offences under the Indian Penal Code shall be 
Trial of offences un- inquired into and tried according to the 
der Penal Code. provisions hereinafter contained ; and all 

offences under any other law shall be inquired into and tried 
Trial Of offences according to the same provisions, but sub- 
against other laws. ject to any enactment for the time being in 
force regulating the manner or place of inquiring into or trying 
such offences. 


This section is new. Under Act X of 1872 there were various sections relating 
to tlie trial of offences. Section 6 contained provisions as to inquiries by Magis¬ 
trates; s. 7 defined the Courts empowered to try offences ; s. 11 provided for inquiry 
and trial in the case of European -British subjects; ss. 8 and 63, expl., provided 
for the trial of offences punishable under any locnl and special law. 

Section 6 of Act X of 1875 made the provisions of that Act applicable to nil 
criminal cases triable by the High Court; and s. 14 of Act IV of 1877 empowered 
the Presidency Magistrates to inquire into and try offences under enactments not 
specifying the Court authorized to try them. 

The provisions of this section relating to the procedure under which “ all 
offences under any other law " nro punished do not include a contempt of the Hi*di 
Court committed by the publication of a libel out of Court when tlie Court is not 
sitting, although such contempt may include defamation—such a contempt being 
more than mere defamation aiid of a different character .—Surendronatk Baneriee v 
Chief Justice of Bengal, I. L. R., 10 Calc. (P. 0.), 109. 

The High Courts, in the Indian Presidencies, are superior Courts of Record. 
The offence of contempt and the powers of the High Courts to punish it are the 
same in such Courts as in the superior Courts in England. These powers, which 
formed a part of the Common Law, were conferred upon the Supreme Courts when 
they were established in the Presidency-towns. The jurisdiction of the High 
Courts to commit for contempt has not been affected by this Code.— lb. 

Section 549 gives power to the Governor-General in Council to make rules con¬ 
sistent with the Code and the Army Act, 1881, or any similar law for the time being 
in force, as to tlie enses in which persons subject to military law shall be tried by a 
Court to wbich this Code applies or by Court-Martial. See Beng. Reg. XX of 1825. 
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Ch. II 
•i. 0-7 


PART II. 

CONSTITUTION AND POWERS OF CRIMINAL COURTS AND 

OFFICES. 


CHAPTER II. 


OF THE CONSTITUTION OF CRIMINAL COURTS AND OFFICES. 

A. — Classes of Criminal Courts. 

6. Besides the High Courts and the Courts constituted 
Classes of Criminal under any law other Jhan ihia Code for the 
Courts. time being in force, there shall be five 

classes of Criminal Courts in British India, namely :— 

I.—Courts of Session : 

II.—Courts of Presidency Magistrates : 

III. —Courts of Magistrates of the first class : 

IV. —Courts of Magistrates of the second class : 

V.—Courts of Magistrates of the third class. 

Compare Act X of 1872, ss. 5 —19. The Courts of the Presidency Magistrates 
are added. As to District Magistrates, see s. 10 , post . 

The word ‘Magistrate* includes all persons exercising all or any of the 
powers of a Magistrate under the Code of Crinxuul Procedure.— Act 1 of 1868, 
*. 2, cl.( 13). 

B.—Territorial Divisions. 


Sessions Divisions: 


Districts. 


7. Every province (excluding the Presidency-towns) 
shall be a Sessions Division, or shall consist 
of Sessions Divisions ; 

and every Sessions Division shall, for 
the purposes of this Code, be a District or 
consist of Districts. 

The Local Government may alter the limits, or, with the 
. previous sanction of the Gove'rnor-General 

.iousandDit’trktl! 171 * in Council, the number of such Divisions 

and Districts. 

The Sessions Divisions and Districts existing when this 

Code comes into force shall be Sessions 
Divisions and Districts respectively, unless 
and until they are so altered. 

Every Presidency - town shall, for the 
purposes of this Code, be deemed to be a 
District. 

See Act X of 1872, a. 12. 


Existing Divisions 
and Districts maintain¬ 
ed till altered. 


Presidency-towns to 


icy-t 

bp deemed Districts. 
Clause 1. 
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• 

Clause 2. See Act XI of 1874, s. 4. 

Clause 3. See ss. 13 and 38 of Act X of 1872. The provision requiring the 
previous sanction of the Governor-General is taken from Act XI of 1874, s. 4. 

‘ Lftcal Government' means the person authorized by law to administer execu¬ 
tive government in the part of British India in which the Act containing such 
expression shall operate, and includes a Chief Commissioner.— Act l of 1868, 
9 . 2, cl. (10). 

Clause 4. See Act X of 1872, s. 14, and Act XI of 1874, s. 4. Cacliar was 
declared to be one of the Sessions Divisions of Assam.— Assam Gazette , 1874, p. 3. 

Clause 5. The la9t clause of s. 8 of Act IV of 1877 provided, that the area 
within which the Presidency Magistrates might exercise jurisdiction should be 
deemed to be a District within the meaning of the Code of Criminal Procedure and 
the Act. 

The District of Rangoon was. for the purposes of Act X* of 1872, and for no 
other purpose, divided into the District of the Town of Rangoon and District of 
Rangoon ; and the District of Amherst, for the same purpose, was divided into 
the District of the Town of Moulmein and District of Amherst.— Gazette of India , 
1874, p. 62. 

In the Regulation Districts of the Bombay Presidency, the local limits of the 
jurisdiction of a Magistrate of a District are co-cxtensive and co-terminous with 
the territorial limits of the collectorate, of which such District Magistrate is in 
charge us Collector.— Bombay Gazette , 1873, p. 279. 

8. The Local Government may divide any District out- 

Power to divide s ^ e the Presidency - towns into Subdivi- 
Districts into Sub- sions, or make any portion of any such 
divisions. District a Subdivision, and may alter the 

limits of any Subdivision. 

All existing Subdivisions, which are now usually put 
Existing Subdivi- under the charge of a Magistrate, shall he 
sions maintained. deemed to have been made under this Code. 


This section gives the Local Government larger powers than the corresponding 
section (39) of Act X of 1872. 

Under s. 3 of the Cantonments Act, III of 1880, a Cantonment Magistrate 
is to be deemed n Magistrate in charge of a Division of a District, i.e. 9 of a Subdivi¬ 
sion ; see s. 4 (/), ante. 


C.—Courts and Offices outside the Presidency-towns. 


9. The > Local" Government shall establish a Court of Ses- 
„ . . „ . sion for every Sessions Division, and appoint 

a Judge of such Court. 

It may also appoint Additional Sessions Judges, Joint 
Sessions Judges and .Assistant Sessions Judges to exercise 
jurisdiction in one or more such Courts. 

All Courts of Session existing when this Code comes into 
force shall be deemed to have been established under this Act. 


This section incorporates so much of the provisions of ss. 15, 16, 17, and 18 
of Act X of 1872 ns relates to the establishment of Courts of Session and the 
appointment of Judges. 

As to the sentences which may be passed by Sessions Judges, Additional or 
Joint Sessions Judges, and Assistant Sessions Judges, see s. 31, infra. 

A Joint Sessions Judge cannot exercise the powers of a Sessions Judge under 
Chap. XXXII, post, which deals with Reference and Revision .—In re Musa Asmal , 
I. L. U., 9 Bom., 164. 
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10. In every District outside the Presidency-towns, th6 
t Local Government shall appoint a Maeis- 
is tic agiB m e. £ rate Q £ c l as8) who shall be called 

the District Magistrate. 


See Act X of 1872, s. 85. The words 1 outside the Presidency-towns ’ are 
new, the Presidency-towns having been dealt with by Act IV of 1877. Clause 3 of 
s. 7, ante , p. 10, empowers the Local Government to alter Divisions and Districts. 

11. Whenever, in consequence of the office of a District 
Officers temporarily Magistrate becoming vacant, any officer 
succeeding to vacancies succeeds temporarily to the chief executive 
in office of District administration of the District, such officer 
agistra e. shall, pending the orders of the Local 

Government, exercise all the powers and perform all the duties 
respectively conferred and imposed by this Code on the District 
Magistrate. 

Act X of 1872, s. 65. 


.12. The Local Government may appoint as many persons 
Subordinate Magis<- as it thinks fit, besides the District Magis- 
trotes - trate, to be Magistrates of the first, second 

or third class in any District outside the Presidency-towns ; 
and the Local Government, or the District Magistrate subject 
Local limits of their to the control of the Local Government, 
jurisdiction. may, from time to time, define local areas 

within which such persons may exercise all or any of the 
powers with which they may respectively be invested under 
this Code. 

Except as otherwise provided by such definition, the juris¬ 
diction and powers of such persons shall extend throughout’ 
such District. 

So much of this section os relates to the appointment of Magistrates corre¬ 
sponds with the first clause of s. 37 of Act A of 1872. The rt.*t of the section, 
with the exception of the last paragraph, gives similar powers to those conferred 
by s. 49 of Act X of 1872, excluding the proviso. 

All Magistrates of Districts in the undermentioned Provinces were invested 
with powers under s. 49 of Act X of 1872 : — 

Bengal— Gazette, 1873, p. 6; Bombay — OazeUe, 1873, p. 567 ; Madras— Gazette, 

1873, p. 717; Punjab — Gazette, 1873,p. 75; N. W. P . — Gazette, 1873, p. 3; Burma— 
Gazette , 1873, Part II, p. 5; Oudh— Gazette, 1873, p. 2 ; Central Provinces— Gazette, 
1873, Part I a, p. 18. 

No order of a Local Government under this section can legally have retros¬ 
pective effect.— Macdonald v. Riddell, 16 W. R., Cr., 79. 

13. The Local Government may place 
gi^trate" in° cEgfo'f any Magistrate of the first or second class 
Subdivision. m charge of a Subdivision, and relieve him 

of the charge as occasion requires. 

Such Magistrates shall be called Subdivisional Magistrates. 
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^ The Local Government may delegate 

to niltfiot MDgiatrat ™ its powers. under this section to the District 
* ° Magistrate. 

Compare s. 40 of Act X of 1872. That section empowered the Local Govern¬ 
ment to put a Magistrate in charge of a Division. 

Section 3 of the Cantonments Act (III of 1880) provides, that “ every person 
invested by the Local Government, under the Code of Criminal Procedure with 
the powers of a Magistrate of the first class within the limits of any cantonment 
shall be styled the ‘ Cantonment Magistrate,' and shall be deemed a Magistrate in 
charge of a Division of a District within the meaning and for the purposes of the 
said Code." A Division of a District is a Subdivision.—S. 4 (/), ante . 

In Bengal, all Magistrates of Districts having Divisions have had the power 
delegated to them of placing any Magistrate of the first or second class in charge 
of the head-quarters division, whenever they may be absent from their head¬ 
quarters.— Calcutta Gazette , 1873, Part I, p. 236. Similar powers have been dele¬ 
gated by the Local Government in Madras ( Gazette , 1873, p. 717); and the powers 
of Local Governments have been delegated to the Commissioner in Sind.— Bombay 
Gazette , 1873, p. 473. 

As to additional powers conferrible on Subdivisional Magistrates, see infra , s. 37. 

14. The Local Government may confer upon any person 

Special Magistrates. of the P owers conferred or con¬ 

ferrible by or under this Code on a Magis¬ 
trate of the first, second or third class, in respect to particular 
cases or to a particular class or particular classes of cases, or, 
in regard to cases generally, in any local area outside the 
Presidency-towns. 

Such Magistrates shall be called ‘ Special Magistrates.’ 

With the previous sanction of the Governor-General in 
Council, the Local Government may delegate, with such limit¬ 
ations as it thinks fit, to any officer under its control the power 
conferred by the first paragraph of this section. 

No powers shall be conferred under this section on any 
Police-officer below the grade of Assistant District Superintend¬ 
ent, and no powers shall be so conferred except, so far as may 
be necessary,-for preserving the peace, preventing crime and 
detecting, apprehending and detaining offenders in order to 
their being brought before a Magistrate, and for the perform¬ 
ance by the officer of any other duties imposed upon him by 
any law for the time being in force. 

The first two clauses correspond with s. 42 of Act X of 1872, the third clause 
is taken from s.*5 of Act XI of 1875, and the last from Act V of 1861, s. 6. 

The following powers were, under Act X of 1872, conferred upon District 
Superintendents and Assistant District Superintendents of Police in Bombay: 

1. Power to endorse warrants or to order the removal of an accused person 
arrested uuder a warrant (ss. 168, 170). [ss. 83, 86.] 

2. Power to issue and endorse a search-warrant, and order delivery of things 
ound (ss. 368, 372, 373, 376). [bs. 96, 99, 101.] 

3. Power to hold uu inquest (a. 135). [s. 176.] 
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4. Power to issue search-warrants otherwise than in the course of an inquiry 

(s. 377). [s. 93.] # 

5. Pgwer to issue order to prevent obstruction (s. 518). [s. 144.] 

6. Power to issue order prohibiting repetition of nuisance (s. 519). *[“s. 143.] 
—Bombay Gazette , 1873, p. 439. 

By a notification, dated the 1st May 1877, under the provisions of ss. 42 and 
223 of Act X of 1872, the Governor of Madras was pleased to confer upon all 
Subordinate Judges in the Presidency the powers of n Magistrate of the first 
class in respect to offences generally, together with the power to try summarily all 
the offences mentioned in s. 222 of that Act; and to invest all District MoonsifTs 
with the powers of a Magistrate of the first class in regard to offences generally.— 
Madras Gazette, 1877, p. 287. 

15. The Local Government may direct any two or more 

Benchea of Magistrates. Magistrates in any place outside the Presi¬ 

dency-towns to sit together as a Bench, and 
may by order invest such Bench with any of the powers con¬ 
ferred or conferrible by or under this Code on a Magistrate of 
the first, second or third class, and direct it to exercise such 
powers in such cases, or such classes of cases only, and within 
such local limits, as the Local Government thinks fit. 
iv. r Except as otherwise provided by any order under this 
Power* exercisable section, every such Bench shall have the 

by Bench in nbsence powers conferred by this Code on a 

o specia direction. Magistrate of the highest class to which 

any one of its members who is taking part in the proceedings 
as a member of the Bench belongs, and as far as practicable 
shall, for the purposes of this Code, be deemed to be a Magis¬ 
trate of such class. 

The first paragraph of this section contains provisions similar to those of ss. 50 
and 224 of Act X of 1872; the last paragraph corresponds with.s. 51. Under 
s. 50 of Act X of 1872, it was decided that a Bench of Magistrates was competent 
only to hold trials for offences, and could not deal with miscellaneous matters, such 
as those coming under s. 530 of the Act.— Sufferuddin v. Ibrahim , I. L. It, 3 Calc., 
754 ; (S. O.) 2 C. L. It., 263. That case turned upon the special wording of the 
section. The section empowered a Bench 41 to try such cases or classes of cases 
only and within such limits as the Government might direct." The Court having 
regard to the definition of the term “ trial" considered that the sccfion referred only 
to offences. Under the present section, however, there is nothing to prevent the 
Government from empowering Benches to deal with miscellaneous matters. In the 
nbsence of any special direction, Benches have, in fact, power under the latter 
paragraph to deal with such matters. 

The following notification, dated the 6tli May- 1873, was published by the 
Government of Bengal, respecting Benches of Magistrates in the Districts of Dinage- 
pore, Maldnh, Rungpore, Chittagong, Tipperab, Dacca, Huckcrgunge, Mymensing, 
Shahabad, Sarun, Tirhoot, and Kamroop :— 

1. Under the direction of the Magistrate of the District, any two or more 
of the Honorary Magistrates in any district may, in that district, sit ns a Bench 
in company with the Magistrate of the District, or the SSubdivisioiml Magistrate, 
or any salaried Magistrate subordinate to the Magistrate of the District, exercising 
not less than second class powers ; and any Bench so constituted is vested with first 
class powers in respect of offences cognizable by Magistrates of the first class, and 
with powers of summary trial under s. 222 [260] of the Criminal Procedure Code. 

2. Under the special order of the Magistrate of the District, any two Mogia- 
trates, honorary or salaried, of whojn one is vested with not less than second class 
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powers, mny form a Bench with first class powers for the trial of any particular case ch. II 
or class of cases specially referred to them by the Magistrate of the District. Such ss. 16-11 
Bench may also exercise summary powers under s. 222 [260], unless the order of 
reference's for trial in regular form. # • 

3. Under the direction of the District Magistrate, any one of the Honorary 
Magistrates of a district mfty sit with any salaried subordinate Magistrate to form 
a Bench, and the Bench shall, when so constituted, exercise second class powers in 
respect of oflences cognizable by Magistrates of tlint class and powers of summary 
trial under s. 225 [261] of tbeCriminal Procedure Code, unless any member of the 
Bench has first class powers, in which case the Bench may also exercise those 
powers. If the Magistrate of the first class has summary powers under s. 222 [260], 
the Bench may exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, any two or 
more Honorary Magistrates mny, in their respective towns or municipalities, sit 
together as a Bench for the disposal of oflences under Municipal or Town Acts, and 
the conservancy clause of any Polico Act, without the assistance of any salaried 
Magistrate, and such Bench Bhall exercise third class powers and powers of summary 
trial under s. 225 in respect of all cases.— Calcutta Ornette , 1873, p. 662. 

The Presidency Magistrates are directed, by the Lieutenant-Governor of Bengal, 
to submit returns, showing the working of their Courts, to be sent to the Commission¬ 
er of Police. See Resolution, 31st December, 1872, Calcutta Gazette , 1872, p. 29. 

Under s. 50 of Act X of 1872, Benches of Magistrates in the towns of Oota- 
enrnund and Conoor in the Nilgiri District were invested with the powers of a 
Magistrate of the first class; and, under s. 224, the snme Benches were empowered 
to try summarily all the oflences mentioned in s. 222 [260] of Act X of 1872.,— 

Madras Gazette , 1875, p. 1204. 

An appeal lies under s. 407, post , from a conviction by a Bench of Magistrates 
invested with second or third class powers.— Empress v. Narayanasami , I. L. R., 

9 Mad., 36. See note to s. 414 1 post. 

* 16. The Local Government may, or, subject to the control 

Power to frame rules of the Local Government, the District Magis- 
for guidance of Bench- tratc may, from time to time, make rules 
es - consistent with this Code for the guidance 

of Magistrates’ Benches in any district respecting the follow¬ 
ing subjects :— 

(a) the classes of cases to be tried ; 

(b) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials ; 

( d ) the mode of settling differences of opinion which may 
arise beween the Magistrates in session. 

Compare Act X of 1872, ss. 52, 53. Under those sections the Magistrate 
of the District might make, vary, or annul rules subject to the orders of the Local 
Government. The present section, it will be noticed, only empowers the Local 
Government to make rules. See next section. 

17 . All Magistrates appointed under sections 12 , 13 and 
Subordination of Ma- 14 , and all Benches constituted under sec- 
gisrrntes and Benches tion 15 , shall be subordinate to the District 
to District Mngistrate; Magistrate, and he may, from time to time, 

make rules consistent with this Code as to the distribution of' 
business among such Magistrates and Benches; and 

every Magistrate (other than a Subdivisional Magistrate) 
to Subdivisional and every Bench exercising powers in a 
Magistrate. Subdivision shall be subordinate to the 
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■ 11 Subdivisional Magistrate, subject, however, to the "general 
18 control of the District Magistrate. 

All Assistant Sessions Judges shall be subordinate to the 
Subordination of As- Sessions Judge in whose Court theyexer- 
aistant Sessions Judges cise jurisdiction, and he may, from time to 
to Sessions Judge. time, make rules consistent with this Code 
as to the distribution of business among such Assistant Sessions 
J udges. 

Neither the District Magistrate, nor the Magistrates or 
Benches appointed or constituted under sections 12,13,14 and 
15, shall be subordinate to the Sessions Judge, except to the 
extent and in the manner hereinafter expressly provided. 

The first and lust paragraphs of this section correspond with parti. 2 of 
8. 37 of Act X of 187*2. The second paragraph, with the exception of the words in 
brackets, corresponds with s. 41 of Act X of 1872. The third parngraph is new. 

Under Act X of 1872, it was considered by the Madras High Court that, 
rending ss. 37, 40, 41, and 295 together, Magistrates were subordinate to the Sessions 
Court only for the purpose of reference to the High Court in cases in which revision 
is required.— Proceedings , 18M Aug., 1873, 7 Mad. II. C. It., Appx., xxvii. It will 
be noticed, however, that the Inst paragraph of s. 295, which provided that, for the 
purposes of that section, every Magistrate in a Sessions Division should be deemed 
to be subordinate to the Sessions Judge of the Division, has been omitted from the 
present Code. In Madras, if a Magistrate be subordinate to the Head Assistant, 
the latter may call for explanation of his subordinate's proceedings; copies of such 
proceedings being required to be submitted to the nppellute authority under Mad. 
H. C. Rule, dated 17th Nov., 1868. See Proceedings, 4th Aug., 1873,7 Mad. H.C. R., 
Appx., xxvi. 

All Magistrates subordinate to the District Magistrate are inferior to him.— 
Opendronnth Qhose v. Dukhini Bewa , I. L. 11., 12 Calc., 473 (F. B.) See Empress 
v. Laskari, I. L. R., 7 All. (F. H.), 853 ; In re Padmanahha, 1. L. R., 8 Mad. 
(F. B.), 18 ; Empress v. Pirya Gopal, I. L. li., 9 Bom., 100 ; Shamsuddin Khan , 
Punjab Record, 1885, p. 82. 

A Joint Sessions Judge cannot exercise tho powers of the Sessions Judg$ t 
under Chap. XXXil, post (of Reference and Revision). A Collector, os such, not*’ 
being subject to the revisional jurisdiction of the High Court in criminal matters, 
that Court, in the exercise of such jurisdiction, it was held, was not competent to 
deal with an alleged illegal order made by the Collector under the Penal Code.— 
In re Dianut Hosen , 10 C. L. R., 14. In that case a Collector fined a Muktear under 
s. 182 of the Penal Code for making false statements when appearing in support 
of a petition. 

See note to s. 435, post. 

D .— Courts of Presidency Magistrates. 

18. The Local Government shall, from time to time, 
appoint a sufficient number of persons(here- 
«idency >, MagistratM^ e * Rafter called Presidency Magistrates) to be 

Magistrates for each of the Presidency- 
towns, and shall appoint one of such persons to be Chief 
Magistrate for each such town. 

Any two or more of such persons may (subject to the rules 
made by the Chief Magistrate under the power hereinafter con¬ 
ferred) sit together as a Bench. 

Compare Act IV of 1877, s>. 8, 9. 
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19. Every Presidency Magistrate shall exercise jurisdic¬ 
tion in all places within the Presidency- 
jnrisdictionf tS ° f the ' r town f° r which he is appointed and within 

the limits of the port of such town and 
of any navigable river or channel leading thereto, as such 
limits are defined under the law for the time being in force for 
the regulation of ports and port-dues. 

Act IV 1877, s. 8, para. 5 . 


Gh. II 
88 . 19*21 


20. Every Presidency Magistrate in the Town of Bom¬ 
bay shall exercise all jurisdiction which, 

mt7s b e«ioS Urt ° f under an y law in force immediately before 

the first day of April, 1877, was exercised 
in that town by the Court of Petty Sessions : 

Provided that appeals under the law for the time being 
regulating the municipality of Bombay shall lie to the Chief 
Magistrate only. 

Act IV of 1877, a. 8, lnat par a., and 8. 9, last pnra. > 


21. Every Chief Magistrate shall exercise within the 
. . . local limits of his jurisdiction all the 
powers conferred on him by this Code or 
which by any law or rule in force immediately before this Code 
comes into force are required to be exercised by any senior or 
Chief Magistrate, and may, from time to time, with the pre¬ 
vious sanction of the Local Government, make rules consistent 
with this Code to regulate— 

(a) the conduct and distribution of business and the 
practice in the Courts of the Magistrates of the town ; 

(b) the times and places at which Benches of Magistrates 
shall sit; 

(c) the constitution of such .Benches ; and 

(d) the mode of settling differences of opinion which 
may arise between Magistrates in session. 


See Act IV of 1877, a. 9. 

The following rules were issued in Bombay under s. 9 of the Presidency 
Magistrates' Act:— 

1. Hours of Business ,—The Magistrates will sit ordinarily from 11 a.m. to 
6 p.m. The Summons office opens at 10 a.m. The holidays are the SAme as those 
entered in the Government list, subject to special arrangement to be mnde by the 
Magistrates in communication with the Chief Magistrate for the despatch of 
emergent business. 

2. Applications for process .—Ordinary applications for process are to be made 
to the Magistrates on their first taking their seats on the Bench in the morning. 

3. Professional gentlemen applying on behalf of their clients for the issue of 
any process are requested to furnish the summons clerk with a* draft of the charge 
they wish to be entered on the process. In important cases much time will be 
saved, if the complainant be provided with a written information, setting forth the 
grounds on which the application may be based. 


2 
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Ob. II 4. Order of hearing charges .—Cases will be taken, as far as practicable, in 

s. 22 the following order: 

1st.—Night charges, and prisoners in custody. 

2nd.—Summons mid warrant cases, subject to any coses being specially 
appointed for a particular hour. 

5. Court business to be transacted in person. —All business with the Magistrates 
should generally be transacted in person, or by counsel, attorney, or pleader. The 
Magistrates cannot undertake to reply to written communications. 

6. The chief clerk of the Court and the clerk to each Magistrate will be at 
all times ready to furnish information as to the course of business. 

7. Copies of records. —Copies of records in the Presidency Magistrate’s Court 
will'be granted to persons authorized to receive the same upon payment of the 
copying and examining fee calculated at the rate of five annas per folio of 90 
words or fraction of 90 words; provided that the minimum for any copy or extract 
will be five annas. 

Prisoners will be granted, as a matter of right, copies of records, at the rate 
of two annas per folio of 90 words or fraction of 90 words. 

8. Written applications for copies of records may be presented on any Court- 
day to the chief clerk between the hours of 11 a.m. and 3 p.m. 

9. All applications for copies will be registered and attended to strictly 
according to the order of their presentation. 

10. If the chief clerk sees no objection to granting the copy, ho will initial 
and date the application, and cause the copy to be made. If lie sees reason to 
.object to the application, he will take the orders of the Magistrate. 

11. No suitor or pleader will be allowed to make copies of records either 
personally or by his agent or clerk. 

12. No copy will be delivered ter the party applying for it until the regulated 
charge has been paid. 

13. The correctness of the copies shall be certified by the Magistrate, if 
required. All corrections made in a copy should be verified. 

14. Magistrates. —In the Fort Courts, the Chief Magistrate will, on Wednes¬ 
days and Fridays, hear summons cases, and the Junior Magistrate will hear them 
on Tuesdays and Thursdays. The Magistrate of the Girg&ou Court will bear such 
enses daily. 

15. It shall be the duty of each Junior Magistrate to inform the Chief 
Magistrate of any stress of business in bis Court, and thereupon the Chief 
Magistrate shall provide for such distribution or transfer of cases amongst the 
three Magistrates as will make it impossible for the disposal of any one case to be 
unduly delayed by stress of work in a particular case. 

16. Each Magistrate shall keep in prescribed form a return of all wnrrant and 
complaint cases which have been adjourned more than thrice, showing in each case 
the alleged facts of the charge; the way in which the first appearance of the ac¬ 
cused is obtained,— i.e., by summons or warrant; the way in which the subsequent 
appearance of the accused was secured,—i.e., by custody or bail, and in case of 
inability to give bail, the amount of bail demanded ; the adjournments of the case ; 
the reason for such adjournments, and the final order for its disposal. 

17. The Junior Magistrate shall submit such returns to the Chief Magistrate 
every week. 

18. The Chief Magistrate shall, whenever he thinks proper, send for the 
record of any case decided by either of the Junior Magistrates.— Bombay Gazette, 
1881, p. 9. 

Somewhat similar rules are in force in the Court of the Presidency Magis¬ 
trates at Calcutta. 


E.—Justices of the Peace. 

22. The Governor-General in Council, so far as regards 
Justices of the Pence the whole or any part of British India out¬ 
side the Presidency-towns, 


for the mufussnl. 
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and every Local Government, so far as regards the terri¬ 
tories subject to its administration (other than the to wns 
aforesaifi), ’ 

may, by notification in the official Gazette, appoint such 
Europe an British subjects as he or it thinks fit to be Justices 
o? the Peace within and for the territories menti one d in such 
notifi cation . ' 

This section is taken from Act II of 1869, s. 3. 

23. The Governor-General in Council or the Local 

Justices of die Pence Government, so far as regards the town of 
for the Presidency* Calcutta, 

towns - and the Local Government, so far as 

regards the towns of Madras and Bombay, 

may, by notification in the official Gazette, appoint to be 
Justices of the Peace within the limits of the town mentioned 
in such notification any persons resident within British India 
and not being the subjects of any foreign State whom such 
Governor-General in Council or Local Government (as the 
case may be) thinks fit. 

See Act II of 1869, s. 4. 

24. Every person now acting as a Justice of the Peace 
. Present Justices of within and for any part of British India 

the Pence. other than the said towns, under any com¬ 

mission issued by a High Court, shall be deemed to have been 
appointed under section 22 by the Governor - General in 
Council to act as a J ustice of the Peace for the whole of 
British India other than the said towns. 

Every person now acting as a Justice of the Peace within 
the limits of any of the said towns under any such commis¬ 
sion shall be deqmed to have been appointed under section 23 
by the Local Government. 

See Act II of 1869, s. 10. • 


25. In virtue of their respective offices, the Governor- 
Ex-offitio Justices of General, the Ordinary Members of the 
the Peace. ^ Council of the Governor - General, the 
Judges of the High Courts and the Rec order. of Rangoon 
are Justices of the Peace within and for the whole of British 
India [“ Sessions Judges and District Magistrates are Justices 
of the Peace within and for the whole of the territories 
administered by the Local Government under which they are 
serving,” — Act III of 1884, sec. 1], and the Presidency 


Ch. II 
ss. 23-80 
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as. 20-80 


Magistrates are Justices of the Peace within and for the 
towns of which they are respectively Magistrates. 

See 13 Geo. Ill, c. 63, s. 38 ; Act X of 1873, s. 152 ; Act IV of 1^77, S. 8. 

F.—Suspension and Removal. 

26. All Judges of Criminal Courts other than the High 
Suspension and re- Courts established by Royal Charter, and 
movul of Judges and all Magistrates, may be suspended or re- 
Magistrutes. moved from office by the Local Govern¬ 

ment : 

Provided that such Judges and Magistrates as now are 
liable to be suspended or removed from office by the Governor- 
General in Council only shall not be suspended or removed 
from office by any other authority. 

Compare s. 9 of Act X of 1872. 

The word Removed' is a technical term implying dismissal from the Bench, 
and does not include such administrative measures ns removals or transfers of 
officers from one place to another .—Madras Notification , 10 th August 1874; Weir , 
p. 82. 


27. The Governor-General in Council may suspend or 

Suspension nnd re- remove from office any Justice of the Peace 
moval of Justices of appointed by him, and the Local Govem- 
the Peace. ment may suspend or remove from office 

any Justice of the Peace appointed by it. 

Act II of 1869, s. 9. 


CHAPTER III. 

POWERS OF COURTS. 

A.—Description of Offences cognizable by each Court. 

28. Subject to the other provisions of this Code, any 
Offences under Penal offence under the Indian Penal Code may 

Code - be tried by the High Court or Court of 

Session or by any other Court by which such offence is shown 
in the eighth column of the second schedule to be triable. 

Compare Act XI of 1874, s. 1, and Act IV of 1877, s. 4. 

As to other provisions of this Code, see ss. 193, 194, &c., infra. 

29. Any offence under any other law shall, when any 
Offences under other Court is mentioned in this behalf in such 

1#w8 * law, be tried by such Court. 

When no Court is so mentioned, it may be tried by the 
High Court or by any Court constituted under this Code: 
Provided that— 

(a) no Magistrate of the first class shall try any such 
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offence which is punishable with imprisonment for a term oh. in 

which njay exceed seven year s ; •• 80 

(6) no Magistrate of the second class shall try any such 
offence which is punishable with imprisonment for a term 

which may extend to t hree year s ; and 

(c) no Magistrate of the third class shall try any such 

offence -which is punishable with imprisonment for a term 

which may extend to one year. 

Compare s. 8, para. 1, of Act X of 1872. The clause forbidding Magistrates 
of the first class to try offences under special or local laws, wnich are punishuble 
with imprisonment for a. term which may exceed seven years, is new. Such grave 
offences should be tried by a higher Court. 

As to whether the offences here mentioned are bailable or not, or whether the 
offenders may be arrested without warrant or not, see Schedule II, “ Offences 
»guiii8t other Laws.” 

See, as to the effect of s. 8 of Act X of 1872 with regard to jurisdiction, 

Empress v. Achi, I. L. It., 2 Mad., 161. 

Under s. 184, post, offences against Railway, Telegraph, Post Office, Arms I 
and Ammunition Acts are made triable in Presidency-towus whether the offence { 
is stated to have been committed there or not. 

No Magistrate other than a Presidency Magistrate, and a Magistrate whose 
powers are not less than those of a Magistrate of the second glass, shall try any 
offence under the Indian Railway Act (IV of 1879), s. 50. 

Offences punishuble under the Indian Registration Act, III of 1877 (amended 
by Act XII of 1879, s. 106), are triable by any Court or officer exercising powers ' 
not less than those of a Magistrate of the second class—S. 83. See Empress v. 

Krishna , I. L. R., 7 Mad., 347. 

Under Act X of 1872 it was held, that 8. 8, cl. 2, ousted the jurisdiction of a 
second class Magistrate to try nn offence punishable under s. 80 of the Registration 
Act (VIII of 1861).— Mad. H. C. IVo., 20 th March , 1876. 

30. In the territories respectively administered by the 
Offences not punish- Lieutenant-Governor of the Punjab and | 
able with death. the Chief Commissioners of Oudh, the I 

Central Provinces, British Burma, Coorg and Assam, and in 
those parts of the other Provinces in which there are Deputy 
Commissioners # or Assistant Commissioners, the Local Govern¬ 
ment may, notwithstanding anything contained in section 29, 
invest the District Magistrate with power to try as a Magis- . 
trate all offences not punishable with death. 

Tjiis section corresponds with the first part of s. 36 of Act X of 1872. The 
provisions of that section as to sentences are incorporated in s. 34, post; and those 
us to confirmation, &c., of sentence, in s. 380, para. 1. 

An officer invested with powers under this section is competent to pass a 
sentence of transportation for seven years instead of awarding a sentence of 
imprisonment— In re Boodhooa, 9 W. R. (F. 13.), Cr., 6. 

The powers under this section are vested in the Deputy Commissioners of the 
following districts, viz. Darjeeling, Julpigori, Cachar, Sontlml Pergumialis, 
Hazareebagb, Lohardugga, Singohooin, Maunbhoom, Goalpnrn, Kamroop, Durrung, 
Nowgong, Seebsaugur and Luolcimpore.— Calcutta Gazette , 1873, p. 67. 

All Deputy Commissioners in the Districts of the Jhansie Division were 
invested vtfth power to try as a Magistrate all offences not punishable with death, 
and to pass sei^jence of imprisonment for a term not exceeding seven years, 
iucludiug such solitary confinement us is authorized by law, or of fiue t or of 
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HI whipping, or any combination of those punishments authorized by law.— N % W. P, 
81 Gazette , 1873, p. 3. As to Oudli, see Oudh Gazette , 1873, p. 1. 

‘ Appeal.—See s. 408, post. It has been held that “ District Magistrate," in 

that section, includes a District Magistrate empowered under this section .—llongai v. 
Empress ,, I. L. R., 9 Calc., 513, 516; (S. C.) 12 C. L. 11,500. 

In the case of Empress v. Paramanund, 13 0. L. R., 375; (S. C.) I. L. R., 
10 Culc., 85, where a Deputy Commissioner, specially empowered under this section, 
proceeded to try a charge, under s. 304 of the Indian Penal Code, of culpable 
homicide not amounting to murder, there being some evidence which would, if 
believed, have supported a charge of murder, but which the Court did not consider 
sufficiently strong to warrant such a charge, the Sessions Judge, to whom the 
sentence was submitted for confirmation, referred the matter to the High Court to 
have the sentence set aside, and the Deputy Commissioner directed to commit the 
case to the Sessions. The High Court held that, having regard to the provisions of 
s. 209, post, which empowers a Magistrate holding an inquiry to try the case him¬ 
self if he thinks that only an offence within his jurisdiction has been committed, it 
was not possible to say that the Court had acted without jurisdiction, merely because 
there was some evidence which, if believed, would substantiate a charge of murder. 
Where there is such evidence, however, an officer empowered under this section 
incurs a grave responsibility if he tries the case himself. See notes to s. 294, post . 

A District Magistrate empowered under this section, in trying a case which 
but for his special powers he would be bound to commit to the Court of Sessions, 
should be guided by the procedure laid down in Chap. XXI, post . 


B.—Sentences tokich may be passed by Courts of 

various classes. 

Sentences which 31. A High Court may pass any sen- 
sion8 Judges may pass, tence authorized by law. 

A Sessions Judge, Additional Sessions Judge or Joint 
Sessions Judge may pass any sentence authorized by law ; 
but any sentence of death passed by any such Judge shall be 
subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence 
authorized by law, except a sentence of death or of transport¬ 
ation for a term exceeding seven years or of. imprisonment 
for a term exceeding seven years ; but any sentence of impri¬ 
sonment for a term exceeding four [Act X of 1886, s. 1] years 
and any sentence of transportation [Act X of 1886, s. 1] passed 
by an Assistant Sessions Judge shall be subject to confirma¬ 
tion by the Sessions Judge. 

The second paragraph of this section is taken from s. 15, para. 1, and s. 17 
of Act X of 1872. A similar provision as to confirmation of a sentence of death 
was contained in s. 196 of the same Act. As to the last clause, see s. 18 of Act X 
of 1872. 

A Joint Sessions Judge cannot, it 1ms been held in Bombay, exercise the powers 
of a Sessions Judge under Clmp. XXXII, post, which deals with Reference and 
Revision.— In re Musa Asmal , I. L. R., 9 Bom., 164. 

As to appeals from Assistant Sessions Judges and from Courts of Session, 
see ss. 408,410, infra, and liongai v. Empress, I. L. R., 9 Culc., 513; (S. C.) 
12 0. L. It., 500. 
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Sentences which Ma- 32.. The Courts of Magistrates may “hi 
giatrutea giay pass. pass the following sentences, namely :— * - 

(a) Courts of Presidency Imprisonment for a term not 
Magistrates and of Magistrates exceeding two years, including 
of the first class : such solitary confinement as is 

authorized by law; 

Fine not exceeding one 
thousand rupees ; 

Whipping. 

(If) Courts of Magistrates Imprisonment for a term not 
of the second class : exceeding six months, includ¬ 

ing such solitary confinement 
as is authorized by law; 

Fine not exceeding two hun¬ 
dred rupees; 

Whipping. 

(c) Courts of Magistrates Imprisonment for a term not 
of the third class. exceeding one month; 

Fine not exceeding fifty 
rupees. 

The Court of any Magistrate may pass any lawful sen¬ 
tence, combining any of the sentences which it is authorized 
by law to pass. 

No Court of any Magistrate of the second class shall pass 
a sentence of whipping unless he is specially empowered in this 
behalf by the Local Government. 

See s. 20 of Act X of 1872. 

(а) Act IV of 1877, *. 11. 

(б) Act X of 1872, s. 20. 

(c) Act X of 1872, s.20. 

4 Imprisonment’ means imprisonment of either description ns defined in the 
Indian Penal Code, Act XLV of I860, s. 2, cl. 18. It is of two kinds: rigorous, 
that is to say, with hurd labour ; and simple. See s. 53 of the Penal Code. 

As to the execution of the punishment of whipping, see ss. 390—306, post, and 
the Whipping Act, VI of 1864. 

A person appointed a Magistrate of the second class under Act X of 1872 is 
incompetent, notwithstanding s. 2 of this Act, to pass a sentence of whipping unless 
he has been specially empowered to do so under s. 32 .—Empress v. Bhagvanti Ravji , 

I. L. It., 7 Bom., 303. 

Solitary confinement. —The Penal Code contains the following provisions : 

Section 73.—Whenever any person is convicted of an offence for which, under 
this Code, the Court has power to sentence him to rigorous imprisonment, the Court 
may, by its sentence, order that the offender shall be kept in solitary confinement 
for any portion or portions of the imprisonment to which be is sentenced, not 
exceeding three months in the whole, according to the following scale, that is 
to say— 

A time not exceeding one month, if the term of imprisonment shall not exceed 
six months ; 

A time not exoeeding two months, if the term of imprisonment shall exceed 
six mouths, aud be less than a year ;* 
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Oh. Ill \ A time not exceeding three months, if the term of the imprisonment shall 
a. 83 exceed one year. 

< Section 74.—In executing a sentence of solitary confinement, such confinement 

shall in no case exceed fourteen days at a time, with intervals between the periods 
of solitary confinement of not less duration than such periods; and when the 
imprisonment awarded shall exceed three months, the solitary confinement shall 
not exceed seven days in any one month of the whole imprisonment awarded, with 
intervals between the periods of solitury confinement of not less duration than such 
period. 

In cases of simple imprisonment ordered as a process for enforcing the pay* 
ment of a fine, the general rules of ss. 32 und 33 are applicable. The principle of s. 67 
of the Penal Code, as amended by Act VIII of 1882, is unaffected by Chap. XXII, 
poet, of this Code. See Empress v. Ashgar Ali , I. L. R., 6 All., 61. 

It is not illegal, it has been held, to impose solitary confinement in summary ~ 
trials under Chap. XXII. Section 262, poet, only limits the imprisonment to a term 
of three months. It does not interfere witli u Court's powers under s. 73 of the Penal 
Code to order solitary confinement, or with the similar powers given by s. 32 (aj of 
this Code.—Empress v. Annu Khan , I. L. K., 6 All., 83. 

> 33. The Court of any Magistrate may award such terra 

of imprisonment in default of payment of 

Power of Magistrates fine as is authorized by law in case of such 
to sentence to impri- j p ii. t> j 1 ji j. • . • , 

sohmeut iu default of detault: rrovided that the term is not in/ 

fine. excess of the Magistrate’s powers under] 

this Code: 

Provided also that in no case decided by a Magistrate 
Proviso as to eertaiu where imprisonment has been awarded as 
cases * part of the substantive sentence shall the 

period of imprisonment awarded in default of payment of the 
fine exceed one-fourth of the period of imprisonment which 
such Magistrate is competent to inflict as pun ishment for the 
offence otherwise than as imprisonment in default of payment 
of the fine*. 

The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under section 32. 

As to the first paragraph of this section, see Act X of 1872, s. 20, exp]., and 
0 . 309, para. 2. 

The second paragraph corresponds with the first proviso to s. 309. See also 
, the proviso to s. 12 of Act IV of 1877. 

i ,, Section 64 of the Indian Penal Code, as amended by Act VIII of 1882, s. 2, 
"provides, that in every case of an offence punishable with imprisonment as well as 
fine iu which the offender is sentenced to a fine, whether with or without imprison¬ 
ment, and in every case of an offence punishable with fine only in which the offender 
is sentenced to a fine, it shall be competent to the Court which sentences such 
offender to direct, by the sentence, that, in default of fine, the offender shall suffer 
imprisonment for a certain term, which imprisonment Bhull be in excess of any 
other imprisonment to which he may have been sentenced, or to which he may be 
liable under a commutation of sentence; and section 65 of the same Code provides, 
that the term for which the Court directs the offender to be imprisoned shall not 
exceed o ne-fourth of the term of-impi isonment which is the maximum J&xedL for thp 
flgence. if the offenceTie punishable with imprisonment ns' well" as fine. If the 
onence be punishable with fine only (the imprisonment which the Court imposes in 
defuult of payment of tbe tine slinll be simple under Act VIII of 1882, s. 3), the 
term for which the Court directs the offender to be imprisoned, in default' of 
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payment of fine, shall not exceed the following scale,—that is to say, for any term not | ch. Ill 
exceeding two mouths when the amount of the fine shall not exceed fifty rupees, and s. 83 
for any term not exceeding four months when the amount shall not exceed one' *■ 
hundred rupees, and for any term not exceeding six mouths in any other case.—S. 67.1 

Then by the General Clauses Act, I of 1868, s. 5, it is enacted that the provisions 
of ss. 63 to 70, both inclusive, of tlife Indian Penal Code shall apply to all fines 
imposed under the authority of any Act thereafter to be passed, unless such shall 
contain an express provision to the contrary. That proviso is reproduced in s. 1 
of Act VIII ot 1882. Accordingly, when an oflence is punishable with imprisonment 
as well as fine, the imprisonment which can be uwarded in default of payment of fine 
where there is a substantive sentence of imprisonment is, unless the Act creating the 
offence contains mi express provision to the contrary, limited by s. 65 of the Indian 
Penal Code to one-fourth the maximum fixed for the oflence, and further by s. 32 
of this Code to one-fourth the period of imprisonment which the Magistrate is com¬ 
petent to inflict as a substantive sentence. But where the offence is punishable with 
fiue only, a scale varying with the amount of fine which can be imposed is fixed by 
s. 67 of the Indian Penal Code. The imprisonment under that section must 
now be simple—Act VIII of 1882, s. 3. See Empress v. Deuba, I. L. U., 1 All. 

(F. B.), 461. 

Where, however, the offence is punishable with both fine and imprisonment, 
and the sentence is one of due only, the imprisonment in default of such fine 
is limited by ss. 64 and 65 of the Indian Penal Code und the powers of the 
Magistrate under this section. 

“ It may be admitted,” it was said, “ that in some few instances these sections 
(64, 65, and 67 of the Penal Code as originally enacted) work an anomaly in that 
when fiue alone is imposed us the punishment for an oflence punishable with fine 
or imprisonment, or both, the term of imprisonment to which an offender may 
be sentenced in default of payment of the fine is less than could be awarded in 
default of payment of a fine of*equal amount imposed for an offence punishable 
with fine only. Thus, if for affray, an offence punishable with imprisonment or fine, . 
or both, an offender be sentenced, under s. 160 of the Indian Penal Code, to a fine 
of Its. 50, the imprisonment which can be awarded in default is limited to one- 
fourth of a month, while if mi owner of laud be convicted under s. 154 of the 
Imliau Penal Code for omitting to give information of a riot, an offence punishable 
with fine only, and be sentenced to pay a fiue of Its. 50 only, he can he sen¬ 
tenced, in default of payment, to imprisonment for two months ” (hut now, as already 
j stated, such imprisonment, can only be simple—Act VIII of 188*2, s. 3) — per Full 
1 Bench.— Empress v. Darba , I. L. It., 1 All., 461. 

Transportation cannot be imposed in default of payment of fine.— Kanhussa 
v. Queen , I. L. It., 5 Mad., 28. 

As to the labt clause, compare s. 20 of Act X of 1872, cxpl. 

Where prisoners were convicted of having committed an offence punishable 
under s. 160 of the Indian Penal Code, and were sentenced to pay a fine of Us. 25 
each, or in defuult to be rigorously imprisoned for thirty days, the full term of impri¬ 
sonment under the section,—it was held that, having regard to the provisions of 
s. 309 of Act X of 1872, the sentence was legal. The final clause, however, of 
that section—which was ns follows: “ Where a person is sentenced to fine only, the 
Magistrate may award such term of imprisonment in default of payment of fine 
as is allowed by law, provided the amount does not exceed the Magistrate's powers 
under this Act”—has been omitted from the present Code. The Court said—“ It ap- ' 
pears to the High Court, that the proper coustructiou of this cluuse (the final 
clause of s. 309) is as follows : If imprisonment and fine, and further imprisonment 
in default of payment of fine is the sentence, the imprisonment in default ■ 
cannot exceed one-fourth of the period of imprisonment which the Magis- j 
trate is competent to inflict for the offence; but if the sentence is fine only , the 
imprisonment in default of payment nmy be the whole period of imprisonment 
which the Magistrate is competent to inflict for the offence.”— Reg. v. Muhammad 
Saib 9 JL L. R., 1 Mad., 277. See Weir , p. 16. That case has, however, been, 
though not expressly, overruled by Empress v. Darba , I. L. it., 1 All, (F. B.), 461. 

See Karin Chand v. Empress , Punjab Uec., 1885, p. 78. 
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Ill Where the accused were sentenced by a Presidency Magistrate, under ss. 58 

83 and 74 of the Bengal Excise Act, to a fine of Lis. 200 each, in default to three 
■ months' imprisonment, and in uddition to six months' imprisonment, which liras the 
maximum term that could be awarded under s. 74,—it was held,, that the sentence 
of imprisonment was not in excess of the powers given to the Magistrate by s. 12 
of Act IV of 1877, the imposition of the additional sentence of imprisonment 
not uffecting the Magistrate's power ns regarded the original sentence under s. 58.— 
Ram Chunder Shaw v. Empress , I. L. II., 6 Calc., 575 ; (S, C.) 8 C. L. li., 250. 

The following rules os to the discharge of prisoners confined in default of pay¬ 
ment of a fine, on payment of such fine, are in force in the N.-W. Provinces : — 

(1) In all cases in which any oifender is sentenced to imprisonment in 
default of fine, he may pay or cause to be paid to the jailor of the jail in which he * 
shall be so imprisoned the sum mentioned in the warrant of commitment, or uny 
portion thereof, and the jailor shall receive the same, uud thereupon discharge such 
person, or make a deduction from the term of imprisonment proportioned to the 
amount paid, as the case may be. 

(2) The jailor shall certify to the Court from which the warrant issued all 
payments of fines, and shall remit to the Court ull sums received in payment of 
fines, and on full execution of the sentence he shall return the warrant to the Court 
as directed by law.— N.- W. P . Gazette , 1878, p. 570. 

Where a prisoner was sentenced to imprisonment and fine, and in default of 
payment of the latter to a further term of imprisonment, und paid a portion of the 
fine, but, that fact not having been communciated to the jailor, underwent the 
entire further term of imprisonment,—it was held that, under these circumstances, 
the Court had no power to order the fine to be refunded.— Reg . v. Natha Mala , 

4 Bom. H. C. It, Cr. Cas., 37. 

Sections 69 and -70 of the Penal Code provide If, before the expiration of • 
the term of imprisonment fixed in default of payment, such a proportion of the 
fine be puid or levied that the term of imprisonment suflered in default of payment 
is not less than proportional to the part of the fine still unpaid, the imprisonment 
shall terminate. 


Illustration . 

A is sentenced to a fine of one hundred rupees, and to four months* impri¬ 
sonment in default of payment. Here, if seventy-five rupees of the fine be paid 
or levied before the expiration of one month of the imprisonment, A will be dis¬ 
charged ns soon os the first month has expired. If seventy-five rupees be paid 
or levied at the time of the expiration of the first month, or at any later time 
while A continues in imprisonment, A will be immediately discharged. If fifty 
rupees of the fine be paid or levied before the expiration of two months of the 
imprisonment, A will be discharged as soon ns the two months *nre completed. 

If fifty rupees be paid or levied at the time of the expiration of those two months, 
or at any later time while A continues in imprisonment, A will, be immediately 
discharged.—S. 69. 

The fine, or any part thereof which remains unpaid, may bo levied at any time 
within six years after the passing of the sentence, and if, under the seutence, the * 
offender be liable to imprisonment for a longer period than six years, then at any 
time previous to the expiration of that period ; and the death of the offender 
does not discharge from the liability any property which would, after his death, 
be legally liable for his debts.—S. 70. 

In cases of simple imprisonment ordered as a process for enforcing the pay¬ 
ment of a fine, the general rules of bs. 32 and 33 are applicable, und the principle of 
s. 67 of the Penal Code, as amended by Act VIII of 1882, is unuffected by Chap. 
XXII, port, of this Code. See Empress v. Asghar Ali , I. L. K., 6 All., 61. 

It is not illegal, it has been held, to impose solitary confinement in summary 
trials- under Chap. XXII. Section 262, post , only‘limits the imprisonment to a 
term of three months. It does not interfere with a Court's powers under-s. 73 
of the Penal Code to order solitary confinement, or with the similar powers given by 
b. 32 (a) of this Code.— Empress v. Annu Khan , I. L. li., 6 All., 83. 
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34, The Court of a District Magistrate, specially em- 
Higher powers of powered under section 30, may pass any 
eertufn District Magis- sentence authorized by law, except a sen- 
trat0 ' tence of death or of transportation for a 

term exceeding seven years ; but any sentence of imprison¬ 
ment for a term exceeding four years, and any sentence of 
transportation, shall be subject to confirmation by the Ses¬ 
sions Judge. [Act X of 1886, s. 2.] 

A8 to powers of District Magistrates in case of proceedings against European 
British subjects, see ss. 443, 444, and 446, post, as amended by bs. 3, 4 and 5 of 
Act III of 1884. As to appeals, see s. 408, post. 

When a Deputy Commissioner's order requires the sanction of *the Sessions 
Judge, the High Court has no jurisdiction to entertain an appeal from it until it is 
sanctioned.— Reg. v. Sham Soonder Doss , 2 5 W. K., Cr., 18. 

The latter part of this section refers to cases in which the sentence of impri¬ 
sonment is a sentence of upwards of three years without reference to any addi¬ 
tional sentence as to fine or whipping.— In re Shumsher Khan, I. L. 11., 6 Culc., 
624. 

In the ense of Empress ▼. Paramanund , 13 0. L. R., 375; (S. C.) I. L. R., 
10 Calc., 85, where u Deputy Commissioner specially empowered under this sec¬ 
tion proceeded to try u charge, under s. 304 of the Indian Penal Code, of culpable 
homicide not amounting to murder, there being some evidence which would, if 
believed, have supported a charge of murder, but which the Court did not con¬ 
sider sufficiently strong to warrant such a charge, tho Sessions Judge, to whom the 
sentence was submitted for confirmation, referred the matter to the High Court to 
have the sentence set aside and the Deputy Commissioner directed to commit the 
case to the Sessions. The High Court held that, having regard to the provisions of 
Is. 209, post, which empowers a Magistrate holding an enquiry'to try the case him- 
•self if he thinks that only an offence within his jurisdiction lias been committed, it 
was impossible to say that the Court had acted without jurisdiction, merely because 
there was some evidence which, if believed, would substantiate a charge of murder. 
Where there is such evidence, however, an officer empowered under this section 
incurs a grave responsibility if he tries the case himself. See notes to s. 204, post . 

yy* 35. When a person is convicted, at one trial, of two or 
Sentence in cases of more distinc t offences, the Court may sen- 
conviction of severnl tence him, for such offences, to the several 
ofimices at one trial. p Un i 3 h me nts prescribed therefor whicTincK 

Court is competent to inflict: such punishments, when consist¬ 
ing of imprisonment or transportation, to co mm ence, the one 
after the expiration of the other in such order as the Court 
may direct. 

It shall not be necessary for the Court, by reason only) 
of the aggregate punishment for the several offences being in 
excess of the punishment which it is competent to inflict on 
conviction of a single offence, to send the offender for triah 
before a higher Court: 

Maximum term of Provided as follows :— 

punishment. 

(a) in no case shall such person be sentenced to impri-| 
sonment for a longer period than fourteen years : ; 


Ch 1] 
bs. 34-; 
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ni (b) if the case is tried by a Magistrate (other than a 
86 Magistrate acting under section 34), the aggregate punish¬ 
ment shall not exceed twice the amount of punishment which 
he is, in the exercise of his ordinary jurisdiction, competent 
to inflict. 

For the purpose of confirmation or appeal, aggregate 
sentences passed under this section in case of convictions for 
several offences at one trial shall be deemed to be a single 
sentence. 

This section corresponds, with some slight verbal liberations, with s. 314 of 
Act X of 1872 (see also Act X of 1875, s. 109, nnd Act IV of 1877, s. 13). The 
words“ in such order as the Court may direct/’ at the end of the first paragraph, are 
new. 

The lust clause as to appeal is taken from the judgment of the Bombay High 
Court in the case of Reg. v. Rama Bhiogowda , I. L. U., 1 Bom., 222; cf. Reg. 
v. Qulam Abbas, 12 Bom. H. C. II., 147, a case decided uuder s. 463 of Act X of 
1872, and Empress v. Harahdone Tumuli , 3 C. L. R., 311. 

A Magistrate is not entitled to split up an oflcnce for the purpose of giving 
himself jurisdiction over the parts which he would not have had over the whole, 
and thus deprive the prisoner of an appeal.— Empress v. Abdul Kurim , I. L. R., 

4 Ca'ic., 18. 

Section 71 of the Indian Penal Code (Act XI/V of 1860), as amended by 
Act VIIl of 1882, 8. 4, provides, that where anything which is an ollence is made 
up of parts, any of which parts is itself an oflcnce, the offender shall not be 
punished with the punishment of more than one of his offences, unless it be so 
expressly provided ; that where anything is an offence falling within two or more 
separate definitions of any law in force for the time being by which offences are 
defined or punished, ‘or when several acts of which one or more than one would by 
itself or themselves constitute an offence constitute when combined a different 
offence, the offender shall not be punished with a more severe puuishmeut than the 
Court which tries him could award for any one of such offences. 

The direction that a sentence of imprisonment in one case is to run from the 
date of the expiration of the sentence in a previous case should appear in the body 
of the sentence, nnd should also bo inserted in the warruut.— Alad. U. C. Pro., 
23 rd December 1873; Weir , p. 16. 

This section, like s. 314 of Act X of 1872, does not embrace the case of separ¬ 
ate trials held on the sume day for separate offences committed by the same person, 
but has reference only to the conviction of the accused person of two or more 
offences at one trial.— Mad. H . C. Pro., 5th June 1879, Weir, p. 16. 

Where a person who has been ‘ previously convicted* is couvicted at one time 
of two or more offences, he may be punished with one, but only one, whipping in 
i addition to any other punishment to which under this sectioiwhe may be liable.— 
Nassir v. Chunder, 9 W. R., Cr, 41. But where a person who has not been 
* previously convicted ’ is convicted at one time of two or more offences, it is illegal 
to sentence him to whipping for one of those offences in addition to imprisonment 
or fine for the other or others ; but it is not illegal to sentence him to one whipping 
in lieu of ull other punishments.— Ibid. See ulso Hutton Bewa v. Buhur , 14 W. It., 

! Or., 7, and Reg. v. Kantiram and Meekeer , 1 W. R., Cr., 24. 

Where a person is convicted in two cases by two different tribunals, and on 
appeal the conviction. in the first case is set aside, the imprisonment undergone 
should be reckoned as imprisonment under the sentence passed on the second con¬ 
viction.— Mud. H. C. Pro., \ 5th Feb. 1879, Weir, p. 16. 

It should be borne in mind that, under s. 233, for every distinct offence of which 
any person is accused, there must be a separate charge, and every such charge must 
be tried separately except in the cases mentioned in ss. 234, 233, 236, uiid 239. 
See the notes to s. 233 and to the sections referred to therein. 

Where a person who is accused of several offences of the flame k iiid is tried for \ 
each of such offences separately by a Magistrate, the aggregate* puuishmeut \ 
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which such Magistrate can inflict on him,, in respect of such offence, is not limited i ch. II 
to twice the amount which he is by his ordinary jurisdiction competent to inflict, j s. II 
but such Magistrate can inflict on him for each offence the punishment whicli 
he is bjf bis ordinary jurisdiction competent to inflict.— In re Daulatia , I. L. R., 

3 All., 305 (Full Bench). There a person accused of theft on the 1st August, 
and of house-breaking by night in order to steal on the 2nd August, both 
offences involving a stealing from the same person, was charged and tried by 
a Magistrate of the first class at the same time for such offences, and sentenced to 
rigorous imprisonment for two years for each of such offences. The Full Bench 
held, that the joinder of the charges was regular under s. 453 of Act X of 1872 
(s. 234 of this Code), and that the punishment was within the limits prescribed by 
s. 314. J 

In the case of Empress v. Dungar Singh, I. L. R., 7 All., 29, it was held that 
the offences of rioting, of voluntarily causing hurt, and of voluntarily causing grievous 
hurt, each of the two latter offences being committed against a different person, are all 
distinct offences within the meaning of s. 35 of the Code. Accordingly, a person 
accused of rioting and of voluntarily causing grievous hurt might, under the first para¬ 
graph of s. 235, post , be charged with, and tried for, each offence at one trial, and a 
separate sentence might be passed in respect of each under s. 35—See Empress 
v. Ram Partab, I. L. R„ 6 All., 121. The former case was followed by Tottenham 
and Ghosb, J J., in Lokenath Sircar v. Empress , I. L. R., 11 Calc., 349. There 
A and B were charged with rioting, armed with deadly weapons, under s. 148 
of the Penal Code, and they were also charged under s. 324, coupled with s. 149, 
with causing hurt by a dangerous weapon to X, and B was further charged, under 
s. 324, with causing like hurt to Y, A being also charged under s. 324, coupled 
with s. 149, in respect of the hurt caused by B to Y. A and B were convicted on 
all charges, and separate sentences to take effect in succession were awarded 
in respect of each offence charged. The offences under s. 234 were commit¬ 
ted during the riot. It was held that the several acts with regard to which the pri¬ 
soners were charged did not fall within the provisions of s. 71 of the Indian 
Penal Code, inasmuch as it was not found that the causing of the hurt was the force 
or violence whch alone constituted the rioting, and that consequently, under s. 235, 
post, the several sentences passed were strictly legal. See Reg . v. Durzoolla , 9 \V. R., 

Cr., 33; Queen v. Dina Sheikh , 10 \V. R., Cr., 63; Queen v. Shahabut Sheikh, 

13 W. R., Cr., 42; and Empress v. Jubdar Knzi , I. L. It., 6 Calc., 718; (S. C.) 8 C. L. 

R., 390. 

A conviction under the Indian Penal Code, and also under a special law, is 
illegnl.— Reg. v. Hussain Ali, 5 All. H. C. R., 49. 

Where prisoners were charged, both with rioting, being armed with deadly 
weapons, and with causing hurt by shooting, and their conviction of the latter 
offence rested solely on the fact of their belonging to a party by one of whom (not 
one of the prisoners) fire-arms were used, it was held, that it was wrong to pass a 
cumulative sentence, and to punish the prisoners both for rioting and causing grie¬ 
vous hurt.— Reg. v. Durzoolla , 9 W. R., Cr., 33. 

It is an irregularity on the part of an Assistant Judge not to pass a separate 
sentence for each offence of which a prisoner has been found guilty, but it is not in 
itself an error or defect in consequence of which the High Court can reverse or 
alter the sentence.— Reg. v. Vinayek Trimbak, 2 Bom. II. C. R., 414; Reg. v. 

Murar Trikam , 5 Bom. H. C. R., Cr., 3. 


C.—Ordinary and Additional Powers. 

36. AJ1 District Magistrates, Subdivisional Magistrates 

and Magistrates of the first, second and 
M?gUtrate8. P ° We ” ° f third classes have the powers hereinafter 

respectively conferred upon them and 
specified in the third schedule. Such powers are called their 
“ ordinary powers.” 

The ordinary powers of Magistrates of all classes were described in ss. 22, 24, 
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Ch. Ill 26, 28, and 30 of Act X of 1872. These powers are now specified in Schedule III 
as. 37-89 of this Code. 

Criminal cases in the Punjab Against European or Native soldiers can only be 
taken up by Magistrates of the first class .—Panjab Gazette , 1880, Part I7/J p. 77. 


37. In addition to his ordinary powers any Subdivisional 

Additional power. Magistrate or any Magistrate of the first, 
conferribic on Mngis- second or third class may be invested by 
,riltes - the Local Government or the District 

Magistrate, as the case may be, with any powers specified in 
the fourth schedule as powers with which he may be invested 
by the Local Government or the District Magistrate. 

The power of the Local Government to invest Magistrates of the first, second, 
or third clas 9 with special powers was conferred by ss. 23, 25, 27, and 29 of Act X 
of 1872. The additional powers with which Moiussil Magistrates may be invested 
are now specified in Schedule IV to the Code. 

In the Punjab, Magistrates conferring powers on their subordinates should 
report to the Chief Court .—Panjab Gazette , 1873, p. 75. 

Under the authority vested in him by s. 29 of Act. X of 1872, the Governor 
of Madras was pleased to confer on every Magistrate of a district, exercising the 
powers of a Magistrate of the first class, the power of summary trials which was 
vested in the Magistrate of the District by s. 222 (s. 260 of this Code) of the same 
Act .—Madras Gazette , 1874, p. 1182. 


Control of District 
Magistrates’ investing 
power. 


38. The power conferred on the 
District Magistrate by section 37 shall be 
exercised, subject to the control of the 
Local Government. 


This section is new. 


D .— Conferment, Continuance, and Cancellation of Powers. 

39. In conferring powers under this Code, the Local 
Government may by order empower 
owetfl 6 ° f C01lferr,ng persons specially by name or in virtue of 

their office, or classes of officials generally 
by their official titles. 

Every such order shall take effect from the date on which 
it is communicated to the person so empowered. 

The first paragraph of this section corresponds with s. 43 of Act X of 1872, 
The last parugruph is new. See In re Mohomed lshdk , I. L. II., 6 Calc., 476. 

The persons holding the office of Cantonment Magistrate at Mhow, Morar, 
Nowgong, and Neemuch were, under s. 43 of Act X of 1872, invested with the 
powers of a Magistrate of the District within the limits of their respective Cuntou- 
ments.— Gazette of India, 1875, p. 198. « 

On the 8th August 1884, a Magistrate of the second class began an inquiry in 
a case in which several persons were accused of rioting and of voluntarily causing 
grievous hurt. On the 6th September, the powers of a Magistrate of the first 
class were conferred on the Magistrate by an order of Government, which was 
communicated to him on the 8th September. On the 9th September, the case for 
the prosecution having closed, the Magistrate framed charges against each of the 
accused uuder ss. 323 and 325 of the Penal Code, recorded the statements of the 
accused und the evidence for the defence, and, on the 10th September, convicted 
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tlie accused of nil (he charges, passing upon each of them, in respect of each 
charge, sentences which he could pass ns a Magistrate of the first class, but could 
not have passed as a Magistrate of the second class. On appeal, the Sessions 
Judge, cm the ground that the prisoners had committed the offence described in 
s. 148 of the Pennl Code, held that the sentences passed by the Magistrate were 
illegul ns being inconsistent with the provisions of s. 71 of the Penal Code, 
paragraphs 2 and 4 ; and he accordingly reduced the sentences to imprisonment, 
which the Magistrate lind passed, to the maximum of imprisonment which the 
Magistrate could have inflicted under s. 148. It was held by the Full Bench 
(Pkthkram, C.J., and Bbodhuust, J., dissenting) that the sentences passed by the 
Magistrate were legal. 

OiiDFiEiiD, Mahmood, and Duthoit, JJ.,held that,with reference to the terras of 
s. 39 of the Criminal Procedure Code, a Magistrate of the second class who had began 
a trial as such and continued it in the same capacity up to the 'pnssing of sentence, 
and who, prior to passing sentence, had been invested with the powers of a Magis¬ 
trate of the first class, was competent to pass sentence in the case as a Magistrate 
of the first class, while Pkthkram, C. J., considered that a case must be taken to be 
tried upon the day the trial commences ; that., for all the purposes of the trial, the 
Magistrate in this case retained the status of a Magistrate of the second class; and 
that he was therefore not competent to pass sentence as a Magistrate of the first 
class .—Empress v. Pershad , I. L. B., 7 All. (F. B.), 414. 


40. Whenever any person holding an office in the service 
Continuance of Government, who has been invested with 
powers of officers any powers under this Code throughout 
transferred. any i oca j are a, is transferred to an equal or 

higher office of the same nature within a like local area under 
the same Local Government, he shall, unless the Local Govern¬ 
ment otherwise directs, or.has otherwise directed, continue to 
exercise the same powers in the local area to which he is so 
transferred. 


This section corresponds with s. 56 of Act X of 1872. The words ‘through¬ 
out any local area* have been added in order to show that powers conferred by 
one Local Government do not accompany an officer when he is transferred to u 
province under another Local Government. This alteration was made in conse¬ 
quence of the decision in the case of Re Pursooram Borooah , I. L. R., 2 Calc., 117. 
There the petitioner had been convicted by Mr. Carnegy, the Assistant Commis¬ 
sioner of Kamroop, in the exercise of a summary jurisdiction under s. 222 of Act X 
of 1872. Mr. Carnegy was, in the year 1872, in charge of the Jorehaut Division, 
in the district of Seebsaugor, ‘ with first class powers and powers under s. 222 of 
the Act.* In 1874, he proceeded on furlough to England, and on his return, in 1875, 
was ‘posted* to the district of Kamroop, und invested with the powers of a Magis¬ 
trate of the first tflass. It was held that s. 56 did not apply, and that Mr. Carnegy 
had no summary jurisdiction in Kamroop. See Bisheshar Nath v. Empress , Punjab 
Rec., 1884, p. 20. 

Where a Magistrate was appointed to a certain district, and subsequently was 
appointed to another district, “ on being relieved,** and after being relieved, passed 
sentence in a pending case,—it was held that, as soon as he was relieved, lie could 
exercise no jurisdiction, and his sentence was set aside .—Empress v. An and Sarup y 
I. L. R., 3 All. CF. B.), 563. 

41. The Local Government may withdraw any powers 
Powers may be can- conferred under this Code on any person 
celled. by it or by any officer subordinate to it. 

Compare s. 54 of Act X of 1872. 
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PART 


GENERAL PROVISIONS. 


CHAPTER IV. 

OP AID AND INFORMATION TO THE MAGISTRATES, THE 
POLICE, AND PERSONS MAKING ARRESTS. 

42. Every person is bound to assist a Magistrate or 
Police - officer reasonably demanding bis 
Public when to assist a id, whether within or without the Presi- 

Magistrutes ami police. < J ency . townSj 

(a) in the taking of any other person whom such Magis¬ 
trate or Police-officer is authorized to arrest ; 

• (6) in the prevention of a breach of the peace, or of any 
injury attempted to be committed to any railway, canal, tele¬ 
graph or public property ; or 

(c) in the suppression of a riot or an affray. 

Tliis section corresponds substantially with 8. 91 of Act X of 1872. See also 
Act IV of 1877, s. 247. Hut to the offences which the public are bound to assist 
in preventing have been added attempts to injure such public property ns railways 
and canals. The word 1 reasonably* in the first paragraph has been added. 

As to the dispersion of unlawful assemblies, see ss. 127 to 132, infra. 

(a) Under s. 187 of the Indian Penal Code the intentional omission to assist a 
public servant in the execution of his public duty is punishable with simple impri¬ 
sonment for a term which may extend to one month, or with fine which may 
extend to two hundred rupees, or with both ; and if such assistance be demanded 
for the purpose of executing process, preventing the commission of an offence, sup¬ 
pressing a riot or affray, or of apprehending a person charged with a guilty know¬ 
ledge of an offence, or of having escaped from lawful custody, the penalties may 
extend to simple imprisonment for six months, or fine of one hundred rupees, or both. 

As to the right of private defence, see Penal Code, s. 99. 

(b) Whoever knowingly joins, or continuer in, an assembly of five or more 
persons likely to cause a disturbance of the public peace, after such assembly has 
been lawfully commanded to disperse, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine, or with 
both. 

Explanation .—If the assembly is an unlawful assembly within the meaning of 
s. 141, the offender will be punishable under s. 145.— Penal Code y s. 151. 

( c) Whenever force or violence is used by an unlawful assembly, or by any 
member thereof, in prosecution of the common object of such assembly, every 
member of such assembly is guilty of the offence of rioting.— Penal Code , *. 146. 

When two or more persons, by fighting in a publio place, disturb the publio 
peace, they are said, to 4 commit an affray.*— Penal Code , s. 159. 

See, bb to the liabilities of the owners or occupiers of land, and their agents, on 
which unlawful assemblies are held or riots committed, Penal Code , ss, 154, 155, 156. 

Where a Magistrate directed a landholder to find a clue in a case of theft 
within fifteen days and to assist the police, it was held, that the order was not 
authorized by ss, 90 and 91 of Act X of 1872 (ss. 45 and 42 of this Act).— Empress 
v. Hakhshi Ram , I. L. R., 3 All., 201. 
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43 . When a warrant is directed to a person other than a ch ^ 4 
Aid to »,r.o.r other Police-officer, any otlier person may aid in " 
tiitm Police - officer the execution of such warrant, if the per- 
execiitmg warrant. son £ 0 w liom the warrant is directed be 

near at hand and acting in the execution of the warrant. 

This corresponds with Act X of 187*2, s. 163. 

This section docs not impose any obligation on the public to aid in the execu¬ 
tion of a warrant, but indemnifies any person who gives the person executing the 
warrant imy assistance. As to when persons are bound to give assistance to Magis¬ 
trates and Police, see the preceding section. 

A warrant may be directed by a District Magistrate or Subdivisional Magistrate 
to any landholder, farmer, or manager of land within the district or subdivision.— 

S. 78, post. 

Where a warrant is directed to any Police-oflicer, it may also be executed by any 
other Police-officer whose name is endorsed upon the warrant by the officer to whom 
it? is endorsed or directed.—S. 79, post. 


44 . Every person, whether within or without the Presi- 
Public to gi»e in- dency-towns, aware of the comm ission of, 
formation of certain or of the inte ntion of any other person to 
,,fle " ce "- commit, any offence punishable under the 

following sections of the Indian* Penal Code (namely) 121, 
121A, 122,123, 124, 124A, 125, 126,130*302, 303,304, 382,- 
392, 393, 394, 395, 396, 397, 398, 399, A02, 435, 436, 449. * 

450, 456, 457, 458, 459, and 460, shall, in the absence of 
reasonable excuse, the burden of proving which shall lie upon 
the person so aware, forthwith give information to the nearest 
Magistrate or Police-officer of such commission or intention. 

The offences enumerated in this section are the same as those enumerated in 


s. 89 of Act X of 187*2. That section imposed the obligation of giving information 
upon persons aware of the commission of the offences specified. This section, it will 
be seen, goes further, and imposes that obligation on persons aware of the intention 
to commit any such offences, and the information is to be given 4 forthwith.* See 
also Act IV of 1877, s, 46. 

The following are the offeneps of which information must be given: 


Offences against the State. 

121. Waging or attempting to wage war, or abetting the waging of war, against 

the Queen. ' ^ % 

121 A. Conspiracy to commit offences punishable by the preceding section. 

122. Collecting arms, etc., witlAhe intention of waging War against the Queen. 

123. Concealing with intent to facilitate a design to wage war. 

*-\.124. v Assaulting the Governor-General, the Governor of any Presidency, a 
Lieutenant-Governor or a Member of Council, with intent to compel or restrain the 
exercise of any lawful power. * " * 

124A. Exciting disaffection. 

125. Waging war against any Asiatic power in alliance with the Queen. 

126. Committing depredation in the territories of any power at peuc^with 
the Queen. 

130. Aiding escape of, or rescuing or harbouring, a prisoner of State or War. 


Offences affecting the human body. 

302. Murder. 

303. " Murder by a life-convict. 

304. Culpable homicide not amounting to murder. 

(A.H., C.P.C.) 
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Offences against property . 

382. Theft after preparation made for causing death or hurt, in order to the 
committing of the theft. * 

392. Robbery. 

393. Attempt to commit robbery. 

394. Voluntarily causing hurt in committing robbery. 

395. Dacoity. 

396. ' Dacoity with murder. 

397. Robbery or dacoity with attempt to cause dentil or grievous hurt. 

398. Attempt to commit robbery or dacoity when urmed with deudly weapon. 

399. Making preparation to commit dacoity. 

402. Assembling for purpose of committing dacoity. 

435. Mischief by fire or explosive substance with intent to cause damage to 
the amount of Rs. 100. 

436. Mischief by fire or explosive substance with intent to destroy n house, &c. 
449. House-trespass in order to the commission of an offence punishable with 

death. 


450. House-trespass in order to the commission of an offence punishable with 
transportation for life. 

456. Lurking house-trespass or house-breaking by night. 

457. Lurking house-trespass or house-breaking by night, in order to the 
commission of an offence punishable with imprisonment. 

458. Lurking house-trespass .or house-breaking by night, after preparation 
made for causing hurt to any person. 

459. Grievous hurt caused whilst committing lurking house-trespass or house- 

breaking. • 

460. Being jointly Concerned in committing lurking house-trespass by night, 
or house-breaking, in theteourae of the commission of which offence death or griev¬ 
ous hurt is caused or attempted. 

Whenever any unlawful assembly or riot trkes place, the owner or occupier of 
the land upon which such unlawful assembly is held, or such riot is committed, and 
any person having or claiming an interest in such land, shall be punishuble with 
fine not exceeding one thousand rupees, if he or his agent or manager, knowing 
that such offence is being or has been committed, or having reason to believe it is 
likely to be committed, do not give the earliest notice thereof iu his or their power 
to the principal officer at the nearest police-station, and do not, in the case of his 
or their having reason to believe that it was about to be committed, use all lawful 
means in his or their power to prevent it, and iu the event of its taking place, do 
not use all lawful means in his or their power to disperse or suppress the riot or 
unlawful assembly .—Indian Penal Code , s. 154. 


Under s. 176 of the Indian Penal Code, the omission to give notice or informa¬ 
tion to a public servant by a person legally bound to give notice or information is 
punishable. So the intentional omission to give information of an offence, by a person 
pound to give such information, is punishable under s. 202. As to what is an offence, 
see s. 40 of the Penal Code as amended by Act XXVII of 187 0^and by Act X of 1886. 

ckc 

45. Every village headman^village watchman, village 

Village headmen, police-officer, owner or occupier of land, 
landholders and others and the agent of any such owner or occu- 
bound to report cer- pier, and every officer employed in the 

collection of revenue or rent o f land on the 


tain matters. 


part^ of Government or the Court of Wards, shall forthwith 
communicate to the nearest Magistrate, or to the officer in 
charge of the nearest Police-station, whichever is the nearer, 
any information which he may obtain respecting— 

(a) the permanent or temporary residence of any. noto¬ 
rious receiver or vendor of stolen property in any village of 
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wlucli lie is headman, watchman or Police-officer, or in which «h. it 
he ovjrs or occupies land, or is agent, or collects revenue or *' 48 
rent; 

(b) the resort to’ any place within, or the passage through, 
such village, of any person whom he knows, or reasonably 
suspects, to be a thug, robber, escaped convict or proclaimed 
offender; 

( c) the commission of, or intention to commit, any non 

\dy tl%/occurreuce tliereui ofany suauen or unnatural 
death or of any death under suspicious circumstances. 

Explanation.—I n this section ‘ village ’ includes village 1 1 
fe mdsffi * 

fPiG. 1-.:,__—- 1 „ __:*i. _ a/. a ** v ~c io't.a mi._ 




Tins Action corresponds substantially with s. 90 of Act X of 1872. The 
duties imposed by it have been extended to village police-officers. Further, the 
section lias been extended to escaped convicts or proclaimed ollenders, and (to pro¬ 
vide for villages in hill passes through which bauds of dacoits habitually proceed) 
also to cases where the criminal merely goes through the village. • 

Residence in a dwelling-house belonging to another is not occupation ofjami 
within the meuning of the section.— In re Mudhoosoodun Chuckerbulty, 23 \V. It., 
Ur., 60. 

Section 90 of Act X of 1872 provided, that “ every owner or occupier of land, 
or the agent of any such owner or occupier,” should report. The present section, 
it will be seen, provides that the owner, &e., and his agent shall report. This alter¬ 
ation was made in consequence of the doubt raised in the case of Empress v. 
Achii'aj Lall y 1. L. U., 4 Calc., 603; (S. C.) 3 C. L. It., 87, as to whether ail agent 
was bound to give any information except in the case mentioned in the last clause, 
viz., of a sudden or unnatural death. This clause has been altered, and information 
must now be given, not only of sudden or unnatural deaths, but of deaths under 
suspicious circumstances. The duty of giving such information arises only when 
the death takes place at or near the village where the person bound to give the 
information resides.— In re Mudhoosoodun Chuckerbulty , 23 W. R., Cr., 60. A 
‘kuzanchi* js not un * agent' within the meaning of this section. A ‘dewan’ may 
be an * agent* if his muster is absent; but the provisions of the section do not 
upply to a dewun who is acting only under the orders of his resident master.— 
Empress v. Achiraj Lall, I. L. R., 4 Calc., 603; (S. C.) 3 C. L. R., 87. And a 
village accountant and village Mimsifs peon do not come within the clauses of 
persons bound to give information.— In re Raminihi Nayar, I. L. R , 1 Mad., 
266. . 

The liability of the resident agent of an owner arises, when the owner is not 
resident, and has no personal knowledge of the fact required to be reported. Where 
the owner has such knowledge, the liability attaches to him.— In re Mudhoosoodun 
Chuckerbulty , 23 \V. U., Cr , 60. 

The provisions of the section should not be put in force against one who has 
omitted to give information to the police of an offence having been committed in 
cases where the police have actually obtained such information from other sources.— 
Empress v. Sariti Bhusan Chuckrabutty , I. L. R., 4 Calc., 623 ; In re Pandya , 
I. L. R., 7 Mad., 436. 


In order to support a conviction for not having given information under this 
section, it must appear what the offence is ns to the commission of which the accused 
wilfully omitted to give information; that the specified offence was in fact com¬ 
mitted by some one; and that the accused knew of its having been committed.— 
Reg . v. Ahmed Ali, 22 W. R., Cr., 42. 

Section 21 of the Criminal Tiibes Act (XXVII of 1871) provides, that it shall 
be the duty of every village headman and village watchman in a village in which 
any persons belonging to a tribe, class or gang, which has been declured criminal, 
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Ch. V reside, and of every owner or occupier of land on which any such persons reside, 
s. 46 to give the earliest information in his power at the nearest Police-station of— 

(1) the failure of any such person to appear and give information, ns directed 
in section eight; 

(2) the departure of any such person from such village, or from such land (as ■ 
the cuse may be), and it shall be the duty of every village headman and village 
watchman in ft village, and of every owper or occupier of land, to give the earliest 
information in his power at the nearest Police-station of the arrival at such village, or 
on such land (as the case may be), of any persons who may reasonably be suspected 
of belonging to any such tribe, class, or gang. 

_Sectiou 22 of the same Act makes u person neglecting to give information 
punishable under s. 176 of the Indian Penal Code. 

4 SectioitH76 Of the ludiah Penal Code provides punishment for the intentimijrt 
omission to give'notice m* information to a public servant by a person legally bound 
to give notice or information. Section 177 of the same ('ode deals with the punish¬ 
ment for knowingly furnishing false information. See In re Pandya Nat/nlt, I. L. It., 

7 Mad., 436. 

In the case of Matuhi Misser v. Empress, I. L. It., 11 Calc., 619, 
it was held by Phinskp and Macphrrbon, JJ., that it was not necessary, in order to 
support a conviction under s. 176 of the Indian Penal Code aguinst a person fulling 
within the provisions of this section of the Criminal Procedure Code for not 
giving information of an occurrence falling under cl. (d) of that section, to show 
that the death actually occurred on the land, when the circumstances disclosed 
showed that a body had been found under circumstances denoting that the death 
was sudden, unnatural or suspicious, the finding of the body being n fact from 
which a Court might reasonably infer, in the absence of evidence to the contrary, 
that the death took place there. Mitter, J., dissented from the judgment of these 
learned Judges, considering it was necessary to secure a conviction to prove that 
the death took place or occurred in the village or the land of the accused, and that the 
finding of a body there did not of itself afford that, proof. See Er press v. Abdul 
Kadir , I, L. K., 3 All., 279 ; Queen v. Hurdut Surma , 8 W. 11., Cr., 68. 


CHAPTER V. 


OF ARREST, ESCAPE, AND RETAKING. 

A.—Arrest generally. 


Arrest bow made. 


46. In making an arrest, the Police-officer or other 
person making the same shall actually 
touch or confine the body of the person to 
be arrested, unless there be a submission to the custody by 
word or action. 

If such person forcibly resists the endeavour to arrest him, 
. or attempts to evade the arrest, such Police- 

to wTe#t. mg eI> eavour officer or other person may use all means 
• necessary to effect the arrest. . 

Nothing in this section gives a right to cause the death of 
a person who is not accused ol an offence punishable with 
death, or with transportation for life. 

. The first paragraph of this section is the same ns s. 177 of Act X of 1872. 
The seoond corresponds to a certain extent with s. 178 of the same Act. The use 
of necessary means to effect the arrest has been extended to meet the case of 
attempts to evade arrest. 
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There id no right of private defence against an act, which docs not reasonably 
cause the apprehension of death or of grievous hurt, if done or attempted to be 
done by a public servant or by his direction acting in good faith under colour of 
his office, though that act may not be strictly justifiable by law; but a person is 
not deprived of the right of private defence against an act done or attemped to 
be done by a public servant as such, unless he knows or has reason to believe that 
the person doing the act is such public servant; nor is he deprived of the right of 
private defence against an act done or attempted to be done by the direction of a 
public servant,^unless lie knows, or has reason to believe, that the person doing the 
act is acting by such direction, or unless such person states the authority under which 
he acts, or, if he has authority in writing, produces such authority, if demanded.— 
Penal Code, 8. 90. 

In making the arrest under a warrant, the Police-officer or other person executing 
the warrant, must notify the substance of the warrant to the person to be arrested, 
and, if required, must show him the warrant.—S. 80, infra. See Empress v. Amer 
Nath, I. L. It., 5 All, 318. 

Resistance or obstruction by a person to the lawful apprehension of himself or 
of another, are punishable under ss. 224 and 225 of the Indian Penal Code. 

In the case of Codd v. Cabe —45 L. J., Mag. Ca., 101 ; L. R., 1 Exch. Div., 352; 
84 L. J., 453; 13 Cox, C. C., 202—a warrant had been issued, addressed to all 
Police-officers of Devon for the arrest of C for trespass in pursuit of conies. It was 
held that C was justified in resisting a constable who attempted to arrest him without 
having the warrant in his possession, although it was not shown that the production 
of the warrant was required by C. The case was appealed, and it wa9 held that 
a person against whom a warrant has been issued for an oflence less than Iclony 
(all Police-officers being empowered to arrest without warrant in caso of felony), 
cannot be arrested by a constable who lias not the warrant in his possession at the 
time of the arrest. See Empress v. Amur Nath , I. L. R., 5 All., 318. 

Where a Police-officer makes an arrest in a case in which he is not authorized 
to arrest without a warrant, or where a warrant has been issued and he makes the 
arrest without having the warrant in his possession (s. 80, post), it would seem 
lie might bo charged under s. 342 of the Indian Penal Code with wiongful con¬ 
finement. Hut see Reg. v. Undrool Ilossein , 24 W. R., Ci\, 51, which, however, 
is a case in which it does not appear from the report whether the person arrested 
was charged with an offence for which lie could not be arrested without a warrant. 


47. If any person acting under a warrant of arrest, or 
Search of place any Police-officer having authority to arrest, 
entered by person has reason to believe that the person to be 
sought to be arrested. arre8 ted has entered into, or is within, any 

place, the person residing in, or being in charge of, such place 
shall, on demand of such person acting as aforesaid or such 
Police-officer, allow hitn free ingress thereto, and afford all 
reasonable facilities for a search therein. 


These provisions correspond substantially with those in ss. 99 and 179 of 
Act X of 1872. As to resistance to lawful authority, see Penal Code, ss. 183, 184 ; 
as to obstructing a public servant, ss. 186 and 187; as to harbouring an offender, 
ss. 212 and 216; and ns to n person resisting or obstructing the lawful apprehension 
of himself or of another person, s. 225 of that Code. 

A person* though not a Police-officer, having power to arrest and not acting 
under a warrant, may pursue and arrest a person escaping from legal custody.—Ss. 66 
and 67, post 


48. If ingress to such place cannot be obtained uuder 
section 47, it shall be lawful, in any case, 
for a person acting under a warrant, and 
in any case in which a warrant may issue, 


Procedure where in 
gress rtofe obtainable. 


Ch. V 
bs. 47-48 
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but cannot be obtained without affording the person to be 
arrested an opportunity of escape, for a Police-officer, to enter 
such place and search therein, and r 

in order to effect an ^entrance into such place, to break open 
any outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any other per¬ 
son, if, after notification of his authority and purpose and 
demand of admittance duly made, he cannot otherwise obtain 
admittance : 

Provided that, if any such place is an apartment in the 
Urea king open ze- actual occupancy of a woman (not being 
nana> the person to be arrested) who, according 

to custom, does not appear in public, such person or Police- 
officer shall, before entering such apartment, give notice to 
such woman that she is at liberty to withdraw, and shall afford 
her every reasonable facility for withdrawing, and may then 
break open the apartment and enter it. 

Compare as. 100, 180, and 181 of Act X of 1872. The last paragraph as to 
breaking open a zenana gives more extensive powers than those contained in b. 181 
of Act X of 1872, which applied only where the person to be arrested was accused 
of an offence for which a warrant might issue. See ss. 66 and 67, post. 

The procedure here laid down applies also to search-warrants—S. 102, post. 

• 

49. Any Police - officer or other person authorized to 
Power to break open make an arrest may break open any outer 
doors ami windows for 0 r inner door or window of any house or 
purposes of hbeintion. p| ace } n or( ] cr to liberate himself or any 

other person who, having lawfully entered for the purpose of 
making an arrest, is detained therein. 

This section is new. See ss. 66 and 67, post. 

50. The person arrested shall not be 
traint. UnneCe88ary ”** subjected to more restraint than is neces¬ 
sary to prevent his escape. 

This is the same ns s. 182 of Act X of 1872. 

Every Police-officer, who is guilty of offering any unwarrantable personal 
violence to any person in his custody, is liable, on conviction before a Magistrate, 
to a penalty not exceeding three months’ pay,. or to imprisonment, with or 
without bard labour, for a period not exceeding three months, or to both —Act V 
oj 1861, s. 29. See Bussoram Doss , 19 W. li., Ci\, 36, and ss. 62 and 63, post. 

Whoever, being in any office which gives him legal authority to keep persons 
in confinement, corruptly or maliciously keeps any persofi in confinement, in the 
exercise of that authority, knowing that in so doing he is acting contrary to law, 
is punishable with imprisonment of either description for a term which may extend 
to seven years, or with fine, or with both. — Indian Penal Code , s. 220. 


51. Whenever a person is arrested by a Police-officer 
Senrcb of arrested under a warrant which does not provide 
per8 °‘ 19 ' for the taking of bail, or under a warrant 
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which provides for the taking of bail, but the person arrested 
cannot furnish bail, and 

whenever a person is arrested without warrant, or by a pri¬ 
vate person under a warrant, and cannot legally be admitted 
to bail, or is unable to furnish bail, 

the officer making the arrest, or, when the arrest is made by 
a private person, the Police-officer to' whom he makes over the 
person arrested, may search such person, and place in safe 
custody all articles, other than necessary wearing apparel, 
found upon him. 

This section corresponds with s. 397 of Act X of 1872. 

The provision as to the conduct of a private person acting under a warrant 
of arrest is new. The direction to fotwurd a list of articles seized, with the daily 
diary or with the final report of the polkie, has been omitted. 

As to procedure by the police upon seizure of property taken under this 
section or stolen, see s. 323, infra. As to the custody of offensive weapons, see 
s. 53. See Boluki Lull, 19 \V. It., Cr., 7. 

52. Whenever it is necessary to cause a woman to be 
Mode of searching searched, the search shall be made by *an- 

womelu other woman, with strict regard to decency. 

Under Act X of 1872, s. 386, the search was directed to be conducted with 
strict regard to the ‘ habits and customs of the country.* It will be observed that 
an apparent alteration has been made in the present Code, and that the search is 
now to be conducted by a woman ‘ with strict regard to decencyCompare also 
s. 166 of Act IV of 1877. 

53. The officer or other person making any arrest under 
Power to seize often- this Code may take from the person arrest- 

sive weapons. ed any offensive weapons whicli he has 

about his person, and shall deliver all weapons so taken to the 
Court or officer before which or whom the officer or person 
making the arrest is required by this Code to produce the per¬ 
son arrested. 

This is new. 


. B.—Arrest without Warrant. 

54. Any Police - officer may, without 

resYiuhout wanant. r " an order from a Magistrate and without a 

warrant, arrest— 

first —any person who has been concerned in any cogni¬ 
zable offence or against whom a reasonable complaint has been 
made, or credible information has been received, or a reason¬ 
able suspicion exists, of his having been so concerned ; 

secondly—any person having in his possession without 
lawfuLexcuse, the burden of proving which excuse shall lie on 
such person, any implement of house-breaking ; 


Oh. v 

M. 6S-M 



40 


ARREST WITHOUT WARRANT. 


Oh. V 
•.04 


thirdly —any person who has been proclaimed as an offender 
either under this Code or by order of the Local Government; 

See 0 . 8 7, post, as to proclamation. c 

fourthly —any person in whose possession anything is 
found which may reasonably be suspected to be stolen property, 
and who may reasonably be suspected of having committed an 
offence with reference to such thing ; 

fifthly —any person who obstructs a Police-officer while 
in the execution of his duty, or who has escaped, or attempts 
to escape, from lawful custody ; a&d -’>-*/ "y <f j 

sixthly — any person reasonably suspected of being a 
deserter from Her Majesty’s Army or Navy ; «-*«-i 

This section applies to the police in the towns of Calcutta 
and Bombay. 

These provisions correspond substantially with those of s. 92 of Act X of 
1872, omitting cl. 3. The power to arrest deserters from the navy is new. The 
old Code contained a section (106) authorizing masters and mates to arrest 
deserters from ships. There is no corresponding section in the present Code, as the 
matter is sufficiently provided for by the Merchant Shipping Act. Powers are 
given to the police to arrest persons without warrant in the following cases : — 

The Bengal Police Act (V of 1861) provides (s. 34), that it shall be lawful 
for any Police-officer to take into custody, without a warrant, any person who 
within his view commits any of the following offences on any road or in any street 
or thoroughfare within the limits of any town to which the section extends : 

First —Any person who slaughters any cuttle or cleans any carcass; any 
person who rides or drives any cattle recklessly or furiously, or trains or breaks any 
horse or other cattle- 

Second—Any person who wantonly or cruelly beats, abuses, or tortures any 
animal. 

Third —Any person who keeps any cattle or conveyance of any kind standing 
longer than is required for loading or unloading or for taking up or setting down 
passengers, or who leaves any conveyance in such a manner as to cause incon¬ 
venience or danger to the public. 

Fourth —Any person who exposes any goods for sale. 

Fifth— Any person who throws or lays down any dirt, filth, rubbish, or any 
stones or building material; or who constructs any cowshed, stable, or the like, 
or who causes any offensive matter to run from any house, factory, dung heap, or 
the like. 

Sixth —Any person who is found drunk or riotous, or who is incapable of 
taking care of himself. 

Seventh —Any person who wilfully and indecently exposes his person, or any 
offensive deformity, or disease, or commits nuisance by easing himself, or by 
bathing or washing in any tank or reservoir not being a place set apart for that 
purpose. 

Eighth —Any person who neglects to fence in, or duly to protect, any well, tank, 
or other dangerous place or structure. 

By s. 35 of Act XV of 1873, Police-officers in any Municipality in the North- 
Western Provinces and Oudli, to which the Act has been extended, may exercise 
the powers given above. 

The Criminal Tribes Act (XXVII of 1871) authorizes (s. 20) the arrest, 
without warrant, of any person registered under the provisions of the Act, who is 
found in any part of British India beyond the limits prescribed for bis residence 
without such pass ns may be required by the rules made under the Act, or in a 
place or at a time not permitted by the conditions of bis pass, or who escapes from 
a reformatory settlement; and s. 26 provides for the arrest, without'warrant, of 
eunuchs under certain circumstances. 
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Section I of Act III of 1869 , # B. C.) empowers Police-officers to nrresfr, with- Ch. V. 
out warrant, nny person committing in his view any offence against Act I of 1869 s 54 
{an Act for the Prevention of Cruelty to Animals ). 

Clavse (1). In the case of Queen v. Behnry Sing, 7 W. R., Cr., 3, the High 
Court innde the following remarks as to the duties of the police on arresting any 
person without warrant: “ What is a reasonable complaint or suspicion must depend 
on the circumstances of each particular case; but it must be at least founded on 1 
some definite fact tending to throw suspicion on the person arrested, and not on 
mere vague surmise or information. Still less have the police any power to arrest 
persons, as they appear sometimes to do, merely on the chance of something being 
hereafter proved against them. Any wilful excess by a Police-officer of his legal 
powers of arrest is, by s. 220 of the Penal Code, an offence punishable by 
imprisonment for seven years. 

“ With regard to persons whose evidence is required by a Police-officer making 
nn inquiry, no power exists to arrest or detain them for a single moment. An 
officer in charge of a Police-station may, under s. 144 of Act XXV of 1861 (with 
which s. 160 of this Code corresponds), by nn order in writing, require the attend¬ 
ance before him of persons whose evidence is necessary, ami tlie person summoned 
is bound to obey the order; but in no case can tbe Police-officer compel u witness 
by force to attend before him. 

“ Moreover, if, as is frequently the case, a Police-officer, without arresting a 
person himself, directs some of the neighbours to take charge of him, the Police- 
officer is responsible in the same way ns if he bad himself made the arrest, tbe per¬ 
son arrested by his older being in law in his custody.” 

Proof of an unlawful commitment to confinement will not of itself warrant* the 
legal inference of malice. Knowledge that such commitment is contrary to law is a 
question of fact, and not of law, and must be proved to satisfy tbe requirements of 
s. 220 of the Indian Penal Code.— Reg. v. Naroyan Bahoji , 9 Bom. H. C. II., 

346. In the case of Bud/ ool //ossein , 24 W. II., Cr., 51, a Sub-Inspector of 
Police was charged under s. 342 of the Indian Penal Code. There was no evidence 
of malice or intention of doing an s et of the nature spoken of in ss. 339 and 340, and 
no voluntary obstruction or rest mint, although there was probably excessive and 
mistaken exercise of powers not civilly excusable in a Police-officer. The facts, it 
was held, did not amount to the ciiminal offence of wrongful rcstiaint. 

. As to pursuing an offender into other jm isdictions, see ss. 58 and 66, post. 

Qluu.se (2). The provisions of this clause are new. 

Clouse (3). A person may be proclaimed an offender under s. 87, post. 

Clause (4). Property the possession whereof has been transferred by theft 
or by extortion, or by robbery, and property which has been ciiminally misappro¬ 
priated, or in respect of which tlie offence of criminal breach of trust has been 
committed, is designated ‘stolen property.’ 13ut if such property subsequently 
comes into the possession of a person legally entitled to the possession thereof, it 
then ceases to be stolen property.— Penal Code , s. 415. 

For procedure by police upon seizure of property taken under s. 51 or stolen, 
see ss. 523—525, post. 

Clause (4) refers to property which is proved to have been stolen, and not to 
anything which a Police-officer may choose to imagine has been stolen* — Sheo Sorun 
Sakai y. Mohomed Fnzil Khan , 10 \V. II., Cr., 20. It is not necessary that a 
formal complaint should have been made in order to authorize a Police-officer to appre¬ 
hend any person found with stolen property.— Reg. v. Gowree Singh , 8 W. lh, Cr., 28. 

Clause (5). Whoever voluntarily obstructs any public servant in the dis¬ 
charge of his public functions is liable to be punished with imprisonment of either 
description for a term which may extend to three months, or with fine which may 
extend to five •hundred rupees, or with both .—•Penal Code, s. 186 And whoever 
intentionally offers any resistance or illegal obstruction to the lawful apprehension 
of himself for any offence with which he is charged, or of which he has 
been convicted, or escapes or attempts to escape from any custody in which he is 
lawfully detained for any such offence, is liable to be punished with imprisonment 
of either description for n terra which may extend to two yoms, or with fine, or 
with both. The punishment is in addition to the punishment for which the 
person Ho be apprehended or detained in custody was liable for the offence with 
which he was charged, or of which he was convicted.— Ibid, 224. 
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Ch. V Clause (6). Section 147 of the Army Discipline and Regulation Act en- 

». 54 acts :— 

41 With respect to deserters, the following provisions shall have effect: 

“ (1). Upon reasonable suspicion that a person is n deserter, it shall be lawful 
for any constable, or if no constable can be immediately met with, then for any 
officer or soldier or other person, to apprehend such suspected person and forthwith 
to bring him before a Court of summary jurisdiction : 

“(2). Where a person is brought before a Court of summary jurisdiction, 
charged with being a deserter under the Act, such Court may deal with the case 
in like manner as if such person were brought before the Court charged with an 
indictable offence, or, in {Scotland, an offence: 

“(3). The Court, if satisfied either by evidence on oath or by the confession 
of such person that he is a deserter, shall forthwith, as it may seem to the Court 
most expedient with regard to his safe custody, cause him either to be delivered 
into military custody in such manner as the Court may deem most expedient, or 
until lie can be so delivered, to be committed to some prison, Police-station or 
other place legally provided for the confinement of persons in custody, for such 
reasonable time as appears to the Court reasonably necessary for the purpose of 
delivering him into military custody : 

“(4). Where the person confesses himself to be a deserter, and evidence of 
the truth or falsehood of such confession is not then forthcoming, the Court shall 
remand such person for the purpose of obtaining information as to the truth or 
falsehood of the said confession, and for that purpose the Court shall transmit, if 
sitting in the United Kingdom, to a Secretary of State, and if in India, to the 
General or other Officer commanding the forces in the military district or station 
where the Court sits, and if in a colony, to the General dr other Officer commanding 
the forces in that colony, a return containing such particulars and being in such 
form as is specified in the Fifth Schedule to this Act, or ns may be from time to 
time directed by a Secretary of State : 

“(5). The Court may from time to time remand the said person for a period 
not exceeding eight days in each instance, and not exceeding in the whole such 
period ns appears to the Court reasonably necessary for the purpose of obtaining 
the said information: 

“(6). Where the Court causes a person either to be delivered into military 
custody or to be committed as a deserter, the Court shall send, if in the United 
Kingdom, to a Secretary of State, and if in India or a colony, to the General or 
other Officer commanding as aforesaid, a descriptive return in relation to such 
deserter, for which the Clerk of the Court shall be entitled to a fee of two shillings : 

“(7). A Secretary of State shall direct payment of the said fee.’ 1 — Vide 0.0. 
No* 4707./., 28 Ih November 1881. 

A village chaukidar is not a Police-officer within the meaning of the section.— 
Empress v. Kalin , I. L. It., 3 All., 60. 

The police of all grades may arrest without warrant any person in 
possession of contraband salt (s. 24, Act VII of 1864; Mad. Act I of 1882, s. 4); 
anyone carrying any excisable articles liable to confiscation (Excise Act); all 
native officers and sepoys, excepting subndars, jemadars, and serungs, wearing their 
uniform coats when not. employed on the public service (s. 30, Keg. XX of 1817; 
see also s. 143, Penal Code); any person who commits any offence made punish¬ 
able by fine under the Railway Act, if his name and address be unknown, or he 
is likely *to abscond (s. 48, Act IV of 1879); any person who shall be guilty of 
any offence mentioned in ss. 8, 25, 26, *27, 37, 38, 44, 45 and 46 of the Railway 
Act (s. 49, Act IV of 1879;— Bengal Police Manual, 32; any person found gambl¬ 
ing, &c., in public streets (Act II (B. 0.) of 1867, s. 11); any person carrying 
arms, &c., under suspicious circumstances (Arms Act, XI of 1878,*-s. 12); persons 
committing an offence contrary to ss. 14 or 16 of the Cantonments Act, III of 
1880, 8. 17; any person committing in presence of Police-officer, or accused of com- 
jnitting a non-cognizuble offence, refusing to give his name and address— S. 57, 
post. 

In provinces where the Inland Emigration Act, I of 1882 , is in force, if any 
labourer deserts from bis employer’s service, such employer, or any person acting on 
his behalf, may, without a warrant and without the assistance of any Police-officer, 
arrest such labourer wherever he may be found: Provided thut^ if such labourer 



CRlMINAIi PROCEDURE CODE (ACT X OF 18*2), Sec. 54— 

Ofjcnee comnitted by a British subject in foreign territory — J'owcrx 
of the Police lo arrest for such offence trit/tqut a warrant—Wrongful 
arrest—Wrongful confinement—Indian Penal Code (Jc£ XLV of 
1860), See* 812.] Section 54 of tlio Criminal Procedure Code (Act X 
of 1882) docs not empower a police officer to arrest, without a warrant, 
a British subject in British India on a charge of criminal breach of 
trust or other cognizable offence committed outside British India. 

Mukund w;is a native Indian subject of the (^ueen-Empress, 
residing at Bclgaum. A complaint was liled against him in the 
Saiigli State, charging him with committing breach of trust within 
the territories of tliat State. Thereupon ho obtained an order from 
the District Magistrate of Belgaum, dated 15th November, 181)1, 
which exempted him from arrest for the offence of criminal breach « 
of trust without a warrant issued by hi in golf or by the Political 
Agent of the Southern Mar&tha Country. This order was com¬ 
municated to Mukund through the accused, who was chief con¬ 
stable at Belgaum. On the 27tli November, 181)1, a police officer 
from the Sangli State came to Belgaum with a warrant issued by 
the Saiigli Court for the arrest of Mukund on a charge of criminal 
breach of trust. The chief constable thereupon directed Mukund's 
arrest. Mukund brought to the notice of the chief constable tlio 
District Magistrate’s order of the 15tli November, J8lil, but he was 
detained in custody till the matter was reported to the First Class 
Magistrate, who ordered his discharge. In the meantime the com¬ 
plaint tiled against Mukund in tlio Sangli State was dismissed 
without requiring liis extradition. 

Mukund thereupon prosecuted the chiof constable on a charge of 
wrongful arrest and wrongful confinement. 

Held , that the chief constable had no power to arrest the complain¬ 
ant without a warrant, and that he was guilty of the offence of wrong¬ 
ful confinement AUidcr section 642 oltlio Indian Penal Code (XLV 

of 1860 ). yz_ 

In Re MukuhiNBabu yjethh 


• • • 


• ■ • 


72 






ARREST OE HABITUAL OFFENDERS. 


43 


be found within five miles of the place where a Magistrate resides, or in the service 
of another employer, lie shall not be arrested without warrant. Every Police- 
officer shall assist in arresting any such labourer if so required by the employer 
or person Acting on bis behalf. Whoever arrests a labourer under this section, 
shall without delay take him to the Police-station nearest to the place of the arrest; 
and if he fails to do so, toliull be punished with fine which muy extend to two 
hundred rupees. 

55. Any officer in charge of a Police - station may, in 
Arrest, of vagabonds, like manner, arrest or cause to he ar- 

linbitual robbers, &c. rCS,tcd - 

(a) any person found taking precautions to conceal his 
presence within the limits of such station, under circumstances 
which afford reason to believe that he is taking such precau¬ 
tions with a view to committing a cogn izable offence ; or 

( b ) any person within the limits of such station who 
has no ostensible means of subsistence, or who cannot give a 
satisfactory account of himself; or 

(c) any person who is by repute an habitual robber, 
house-breaker or thief, or an habitual receiver of stolen prp- 
perty knowing it to be stolen, or who by repute habitually 
commits extortion, or, in order to the committing of extortion, 
habitually puts or attempts to put persons in fear of injury. 

tf This section applies to the police in the towns of Calcutta 
and Bombay.”—[Act X of 1886, s. 3.] 

Compare s. 94 of Act X of 1872. 

Clause (fl). Under the old Code, any person found * lurking * within the limits 
of the Police-station might be arrested. It will now be necessary, in order to 
justify the arrest, to show that the peivon arrested intended to commit a ‘cogni¬ 
zable offence.* See s. 4, cl. q ), for the definition of ‘cognizable offence.* 

Clauses (5)and (c ) correspond with the provisions in the latter part of s. 94, 
the last clause of which, authorizing the arrest of persons of ‘ notoriously bad 
livelihood,* is omitted. 

As to requiring security for good behaviour from the persons mentioned in 
els. (a) and (&), see s. 109, post; and as to security from the persons mentioned 
in cl. (c), see s. 110. See further, s. 112, post , and Queen v. Syud llossain Ali Chow - 
dhry , 8 W. R., Ci\, 74. 

It is the duty of every Darogah or District Police-officer to apprehend and 
send to the Magistrate all persons found wandering at large within his district who 
are deemed to be lunatics, and all persons who are deemed to be dangerous by 
reason of lunacy.— Act XXX VI of 1858, s. 4. 

Under the European Vagrancy Act, IX of 1874, s. 3, “vagrant** means a 
person of European extraction found asking for alms, or wandering about without 
any employment or visible means of subsistence. 

The-expression “ person of European extraction ’* includes, for the purposes of 
the Act ami these rules, (l) persons born in Europe, America, the West Indies, 
Australia, and Nerr Zealand ; and (2) the legitimate son of a father and grandson of 
a grandfather so born.— Rule /, under Act JX of 1874. 

Any Police-officer may, within the limits of the towns of Calcutta, Madras, 
and Bombay, require any person who is apparently a vagrant to accompany him 
or any other Police-officer to, and to appear before, the nearest Magistrate of 
Police, and may, without those limits , require any such person to accompany him 
or any other Police-officer to, and to appear before, the nearest Justice of the 
Peace exercising the powers of a Magistrate of the first class under the Code of 
Criminal Procedure .—Act IX o/1874, s. 4. 


Ch. V 
B. 65 
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APPREHENSION OF MILITARY OFFENDERS. 


Ch. Y Whenever any person, nppnrently ft vagrant, refuses or fails to comply with 

s. 65 nny requisition made by a Police-officer under s. 4 of the Act; whenever 

nny person of European extraction commits an offence under s. 23 of the 
Act in view of u Police-officer; and whenever any Police-officer has reasfon to think 
that such offence has been, or is being, committed, the persons so refusing, failing, 
or offending maybe forthwith arrested, without warrant,*by the Police-officer, for 
the purpose of being produced in the usual manner before the officer empowered to 
deal with the cas e.~~llule 111 , under Act IX of 1874. 

There are also some provisions for the arrest by Police-officers without 
warrant in Act No. Y of 1869 (the Indian Articles of War). The following is an 
extract from the Act, published in the Gazette oj India of the 13th March 
1869:— 

Whenever nny person subject to the said Articles deserts, the Com¬ 
manding Officer of the regiment, corps, or detachment to which he belongs shall 
give written information of the desertion to such civil, political, or police author¬ 
ities as, in his opinion, may be able to afford assistance towards the capture of the 
deserter; and such authorities shall thereupon take steps for the apprehension 
of the said deserter, in like manner as if he were a person for whose capture a 
warrant had been issued by a Magistrate, and shall deliver the deserter, when 
apprehended, to military custody. 

II. Such authorities shall also, by such means as appear to them heat adapted 
for the purpose, prevent persons reasonably suspected to be subject to the said 
Articles from travelling through the districts subject to their jurisdiction, unless on 
duty or furnished with a certificate of leave or discharge. 

III. Any Police-officer may arrest without warrant any person so suspected, 
and shall bring him without delay before the nearest Magistrate, or the nearest 
military Commanding Officer, when no Magistrate is readily accessible, to be deult 
with according to law. 

Apprehension op Military Offenders. 

IV. (r.) —Whenever any person subject to the said Articles, who is accused 
of any military offence, is within the jurisdiction of any civil, political, or police- 
officer, such officers shall aid in the apprehension and delivery to military custody 
of such person upon receipt of a written application to that effect signed by his 
Commanding Officer. 

Officers above the rank of head constable and head constable in charge of out¬ 
post of the 1st and 2nd grade may arrest (1st) nny person having in his possession 
an unlicensed still, &e., or engaged in the sale of excisable articles (Act YU (B. C.) of 
1878, ss. 39 and 41) ; (2nd) any person concerned in the unlicensed manufacture, &c., 
of excisable articles, or the occupier of any house in which such unlicensed articles 
mny be found (Act VII (B.C.) of 1878, ss. 41, 40). Any Police Inspector may, in 
default of security, arrest any cultivator of illegal poppy (Beng. Reg. XX of 1817, 
8. 29 (9); Act XIII of 1857, s. 24). Darogahs are to apprehend the artificers 
employed in repairing or building prohibited boats (Reg. XXII of 1793, s. 20). 

Officers in charge of Police-stations may, in addition, arrest without warrant, 
all persons concerned in the unlicensed manufacture, &c., of salt (8. 28. 
Act VII of 1861). 

As to special powers of Police in Calcutta, see Beng. Act IV of 18G6, ss. 56, 
72, 76, and 78; Beng. Act V of 1879, ss. 7, 19, 28, and 29: in Bombay, sue 
Act XIII of 1856, ss. 86, 90, 92, and 94; and Born. Act IV of 1882, s. 1 : and in 
Madras, see Mad. Act VIII of 1867, ss. 56 and 59. c 

In the case of Empress v. Kandhaia,, I. L. R , 7 All., 67, an order was issued 
to a Police-officer directing him to arrest K under this section as a person 
of bad livelihood. K, with the assistance of three others, resisted apprehension, 
and escaped: It wns held that he was not charged with an offence within the meaning 
of the term as defined by s. 40 of the Penal Code, ami that consequently no offence 
made punishable by ss. 224 and 225 of the Penal Code hud been committed in 
connection with the evasion of arrest. See Empress v. Shasti Churn Nun it. I. L. R 
8 Calc., 331. • '* 
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56. When any officer in charge of a Police-station re- cs. T 

Procedure when P„- V^es an Y officer subordinate to him to “ t8r68 

lice-officer depu tes arrest without a warrant (otherwise than 

subordinate to arrest in his presence) any person who may law- 
without warrant. r n i, , 7 . J J . , 

fully be arrested without a warrant, lie 
shall deliver to the officer required to make the arrest an order 
' in writing, specifying the person to be arrested and the offence 
for which the arrest is to be made. 

This section corresponds with the first paragraph of s. 102 of Act X of 1872. 

The last paragraph of that section has been omitted from the present Code, 

The order must be in writing, unless tliu offence is cognizable, in which case 
any Police-officer may on liis own responsibility arrest..—fe. 54, .supra. 

Where a head constuble verbally ordered a subordinate constable, who was with 
him, to arrest a person suspected of dacoity, which the constable did in the pre¬ 
sence of the superior, it was held, that the arrest was legal, as dacoity is an oflence 
for which any Police-officer may arrest without warrant, and the arrest was virtually 
made by the head constable.—/fog 1 . v. Shaikh Emoo , 11 W. li., Cr„ 20. If a 
Police-officer, without arresting a person himself, directs some of the neighbours to 
take charge of him, the Police-officer is responsible in the same way us if he had 
himself made the arrest, the person arrested by his order being in law in his custody. 

— Queen v. Debary Singh t 7 W. 11 ., Cr., 3. • ’ 

57. When any person, in the presence of a Police-officer, ( 

Refusal to give mime commits or is accused of committing a non- 

ami resilience. cognizable offence, and refuses, on demand 

of a Police-officer, to give bis name and residence, or gives a 
name or residence which such officer lias reason to believe to 
be false, be may be arrested by such officer in order that liis 
name or residence may be ascertained ; and he shall, within 
twenty-four hours from the arrest, be forwarded to the nearest 
Magistrate, unless, before the expiration of that time, his true 
name and residence are ascertained, in which case he shall be 
released on his executing a bond for his appearance before a 
Magistrate if so required. 

Under s. 93 of Act X of 1872, 41 any person known to have committed, or sus¬ 
pected of having committed, an offence for which a Police-officer is not authorized 
to arrest without a warrant,” and who refused, on demand of a Police-officer, to give 
his name and residence, might be dealt with as provided in this section. It will he 
seen that the person must, in the presence of a Police-officer, commit or be accused 
of committing a non-cognizable offence, and refuse to give his name and residence 
before he is subject to the provisions of this section. It may he observed here that 
no Police-officer can investigate a non-cognizahle case without the order of a 
Magistrate of the first or second class having power to try such case or.commit the 
same for trial, or«of a Presidency Magistrate.—S. 1 55, post. 

The provision as to the execution of n bond is uew. 

See 8. 4, cl. (q) 9 for the definition of ‘ noil-cognizable offence.' 

58. A Police-officer may, for the purpose of arresting 
Pursuit of offenders without warrant any person whom he is 

into other jurisdictions, authorized to arrest under this chapter, 

pursue such person into any place in British India. 
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ARREST BY PRIVATE PERSONS. 


Ch. V Compare p. 103 of Act X of 1872. 

bs. 69 01 As to urnst without warrant, see s. 64, ante , p. 39 ; and as to arrest in a foreign 

country, see the Extradition Act (XXI of 1879). r 

59. Any private person may arrest any person who, in 
Anest by private liis view, commits a noil-bailable and cog- 
P el ' s,,,,s - nizable offence, or who has been proclaimed 

as an offender; 

and shall, without unnecessary delay, make over any per- 
Procedurc o« such son so arrested to a Police-officer ; or, in 
ane8t - the absence of a Police - officer, take such 

person to the nearest Police-station. 

If there is reason to believe that such person comes 
under the provisions of section 54, a Police.- officer shall 
re-arrest him. 

If there is reason to believe that he has committed a non- 
cognizable offence, and he refuses, on the demand of a Police- 
officer, to give his name and residence, or gives a name or resi¬ 
dence which such officer has reason to believe to be false, he 
shall be dealt with under the provisions of section 57. If 
there is no reason to believe that he has committed any offence, 
he shall be at once discharged. 

The first paragraph of this section, except the provision us to the arrest of a 
person proclaimed us an offender, corresponds with s. 106 of Act X of 1872. The 
fit st part of the second paragraph corresponds with the first paragraph of s. 107. 
The tljird, fourth, and fifth paragraphs substantially embody the remaining provi¬ 
sions of that frection. 

Section 87, post, deals with the proclaiming of offenders. 

60 . A Police-office? making an arrest without warrant 
Person arrested to shall, without unnecessary delay and sub- 

be taken before Magis- i cc t to the provisions herein contained as to 

charge of Folice-sta- bail, take or send the person arrested before 
t>o»- a Magistrate having jurisdiction in the case, 

or before the officer in charge of a Police-station. 

Compare s. 101 of Act X of 1872. 

No person may be detained for more than twenty-four hours; see next section. 

Persons arrested by a Police-officer can only be discharged on their owii bonds, 
or on bail, or under the special order of the Magistrate—S. 63, post. 

61 . No Police-officer shall detain in custody a person 

Person arrested not arrc8te(l without warrant for* a longer pe- 
to be detained more riod than, under all the circumstances of 
than 24 hours. the case, is reasonable, and such period 

shall not, in the absence of a special order of a Magistrate 
under section 167, exceed twenty-four hours, exclusive of the 
time necessary for the journey from the place of arrest to the 
Magistrate’s Court. 
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Compare Act X of 1872, 8. 124, para. 1. That section applied to accused 
persons generally. Under this section it is only persons arrested without a warrant 
who may nqt be detained for more than twenty-four hours. See s. 81, post, hb to 
persons arrested under a warrant. 

A Magistrate authorizing detention in the custody of the police under s. 167 
must record his reasons for so doing. lie can only make an order under the section 
when the accused has been produced before him. See In re Surendro Nath ltoy , 
13 W. LI., Or., 27 ; (S. C.) 6 B. L. It., 274. 

Magistrates should require applications by the police to retain accused persons 
in their custody for more than twenty-four hours to be on specific grounds, and to 
show good cause for the presence of the uccused at the l’olice-station being required. 
—Smith , p. 87. 

There must be a continuous detention of more than twenty-four hours in order 
to bring a case within the provisions of this section.— In re lndrobce Thaha , 1 \V. It., 
Cr., 5. In no case is a Police-officer justified in detaining a man without 
reasonable ground before bringing him before a Magistrate. The time during which 
n person is kept in wrongful confinement is immaterial except with reference to the 
extent of punishment, the longer the period the more severe being the punishment. 
— Reg. v. Suprosunnno Ghosaul , 2 Wym., Cr. Itul., 70; (S. 0.) 6 \V. It., Cr., 88. 

Even if a person be lightly arrested, it does not rest with the discretion of the 
Police-officer to keep the piisoner in custody where and as long as he pleases. 
Under no circumstances can lie be detained without the special order of a Magistrate 
for more than twenty-four hours. At the expiration of twenty-four hours, unless the 
speciul order has been obtained, the prisoner must cither be discharged or sent on to 
the Magistrate, and any longer detention is absolutely unlawful; and though the Code 
is not so express upon the place or the time of confinement, it is perfectly clear 
that it was intended that where a Police-officer arrested any person, the prisoner 
should not be kept in confinement in any place which the subordinate officer might 
select, but that lie should, if possible, be sent immediately to the Police-station 
and be plucpd in the custody of the officer in charge of the station, who is the 
person intrusted by the Act with the conduct of the enquiry.— Reg. v. Behary Sing, 
7 W. LI., Cr., 3. See notes to as. 167 and 344, infra. 

The provisions of the section are imperative, and it is not necessary for the 
Crown to prove that an Inspector of Police charged with having detained prisoners 
for more than twenty-four hours did so with a guilty knowledge.— Reg. v. Basoo - 
ram Dass , 19 W. Li., Cr., 36. 

If, as is frequently the case, a Police-officer, without arresting a person himself, 
directs some of the neighbours to take charge of him, the officer is responsible in 
the same way as if he had himself made the arrest, the person arrested by his order 
being in law in his custody.— Reg . v. Behary Sing , 7 W. 11., Cr., 3. 

The exercise of unwarrantable personal violence by a Police-officer to any 
person in his custody is punishable under s. 29, Act V of 1861. See s. 50, supra . 

In all heinous cases, where a single prisoner is sent in by the police, he should 
be handcuffed. When two or more prisoners are scut in, they should be handcufled 
two and two together. In cases not of a heinous nature, prisoners should not be 
handcufled unless violent, and then only by the order of the officer in charge of the 
station.— Bengal Police Manual , 2nd Edn., 1882, p. 398. 

62 . Officers in charge of Police-stations shall report to 
Police to report np- the District Magistrate, or, if he so directs, 
prehensions. to the Subdivisional Magistrate the cases 

of all persons arrested without warrant, within the limits of 
their respective stations, whether such persons have been 
admitted to bail or otherwise. 

This section corresponds substantially with s. 132, para. 1, of Act X of 1872. 

The report must be made to the Magistrate of the District, unless lie directs it 
to be made to the Subdivisional Magistrate. The object of this section is, that the 
judicial brtinch should promptly exercise authority, if necessary, with regard to all 
arrests by the police, and it seems to have been framed with this view, thut, as no 


Ch. V 
s. 62 
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ESCAPE AND RETAKING. 


« 


Ch. V person cnn be released without the order of n Magistrate, except on bail or recog- 
bs. 03-67 tlizance, it shall be the Magistrate's responsibility, as well as that of the police, 
if u person illegally arrested remains unnecessarily in custody.— Smith, p. e 84. 


63. No person who lias been arfested by a Police-officer 
Discharge of person shall be discharged except on his own bond, 
apprehended. or on bail, or under the special order of a 

Magistrate. 

Compare b. 132, pnrn. 2, of Act X of 1872 The words ‘ except on his own 
bond, or on bail, 1 have been substituted for ‘ except on bail or on bis own 
recognizances.' 


64. When any offence is committed in .the presence of 
Oflence committed ? Magistrate within the local limits of his 
in Magistrate's pre- jurisdiction, he may himself arrest or order 
8euue - any person to arrest the offender, and may 

thereupon, subject to the provisions herein contained as to bail, 
commit the offender to custody. 

Compare s. 108 of Act X of 1872 and s. 15 of Act IV of 1877. The provisions % 
ns to jurisdiction, and giving the Magistrate power to arrest personally, are new. 


65. Any Magistrate may at any time arrest or .direct the 
Arrest by or in pre- arrest, in liis ‘ presence, within the local 
sence of Magistrate. limits of his jurisdiction, of any person for 

whose arrest he is competent at the time and in the circum¬ 
stances to issue a warrant. 

Compare s. 166, para. 2, of Act X of 1872, and s. 16 of Act IV of 1877. The 
provisions as to jurisdiction, and giving the Magistrate power to arrest per.MUinlly, 
are new. 


66. If a person in lawful custody escapes or is rescued, 
Power on escape, to the person from whose custody lie escaped 
pursue ami retake. 0 r was rescued may immediately pursue 
and arrest him in any place in British India. 

This and the following section re-enact, with verbal alterations, the provisions 
of s. 112 of Act XXV of 1861, which were omitted from Act X of 1872. 

As to pursuit of offenders into other jurisdictions by a Public-officer, see 
ss. 54, 58, ante, pp. 39, 45. 


67. The provisions of sections 47, 48 and 49 shall apply 

Prnviftion of sections to arrests under section 6G, although the 
47 ,48 and 49 to apply person making any such arrest is not act- 

tioiTisf? 8 * 8 un<ier . flec ’ under a warrant and is not a Police- 
tum b * officer having authority to arrest. 

See note to preceding section. 
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Ch. VI 
63 

CHAPTER VI. 

OF PROCESSES. TO COMPEL APPEARANCE. 

A. — Summons. 

68. Every summons issued by a Court under this Code 

Form of summon*. in writing in_duplicatc signed and 

- .sealed by the presiding officer of such Court 
or by such other officer as the High Court may, from time to 
time, by rule, direct. 

Such summons shall be served by a Police - officer ; or, 
Summons by whom subject to such rules consistent with this 
serve*!. Code as the Local Government may pres¬ 

cribe in this behalf, by an officer of the Court issuing it. 

This section applies to the police in the towns of Calcutta 
and Bombay. 

« 

Compare ss. 152 and 153 of Acfc X of 1872 and s. 47 of Act IV of 1877. 

For form of summons, see Sched. V, No. I. 

‘ Writing* includes printing, lithography, photography, and engraving and tho 
like.— Section 4, cL (e). Kvery summons should be signed in full by the Magistrate 
by whom it is issued, with the name of his office or the capacity in which he acts. 

Tho practice of signing initials only, or using a stamp, is objectionable.— Smith , p. 90. 

In all processes, the father's name, the caste or tribe, and the residence of the 
person to be arrested or summoned should be entered so as to place his identity 
beyond all doubt. The Court from which the process is issued and the name of 
the district should also be set forth.— Smith , p. 92. 

Iu Cantonments, the Commanding Officer of the Cantonment may send any pro¬ 
cess requiring service or execution by any means not immediately at his disposal 
to the chief Police-officer in the Cantonment for service or execution through the 
Cantonment-police; and the said chief Police-officer shall servo or execute such 
process in the same manner as if it had been issued by the Cantonment Magistrate, 
and subject to the same rules.— S . 11, Cantonments Act, III of 1880. 

A summons should be clear and specific in its terms as to the title of the Court, 
the place at which, the day and the time of the day when the attendance of the 
person summoned is required, and it should go on to say that bucIi person is not 
to leave the Court without leave, and, if the case in which he has been summoned is 
adjourned, without ascertaining the date to which it is adjourned.— Per Straight, J , 

Empress v. Ham Saran , I. L. U., 5 All., 7. If a summons does not state tho 
place at which, or time of the day when the attendance of the person summoned 
is required, he cannot be punished under s. 174 of the Indian Penal Code for disobe¬ 
dience to the summons.— Ibid. 

So in Madras it wus held, that the summons should specify the place at which the 
person summoned is required to attend.— Mad. H.C . Pro.) 20th December 1872; 

Weir, p. 41. Where no place is specified, failure to appear is no oflence.— Ibid) * 

30 th November 1 874 ; Weir 9 p. 41. 

In the case of Emp. v. Kisan lfapu , I. L. R., 10 Bom., 93, the accused, who 
was summoned to appear and answer a criminal charge, attended at the Magistrate's 
Court, but not finding the Magistrate present nt the time mentioned in the sum* 
mons, departed after waiting 2 or 3 minutes. The Court held that lie was bound 
to wait a reasonable time, and that he had not done so, and accordingly convicted 
him under s. 174 of the Penal Code. See Queen v. Sutherland , 14 W. R., Cr., 20. 

By s. 57 of the Presidency Magistrates' Act, IV of 1877 (which lias been 
entirely repealed with the exception of that section), a fee of eight annas 
must be paid for every summons or warrant issued by a Presidency Magistrate 

(A.H., C.P.C.) 4 
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Ch. VI except in the case of a summons to attend and give evidence or to produce dben- 
b. 08 ments, in which case there must be paid a fee of four annas : * 

Provided that such Magistrate may in any case remit any such fee, if he is 
satisfied that the complainant is unable to pay the same, and shall reuorit it when 
the complaint is made by a public servant in the execution of his duty. 

The following rules have been framed by the High Court of Judicature at 
Fort William in Bengal, in accordance with cl. 2, s. 20 of the Court Fees Act, 
. 1870, declaring the fees chargeable for service and execution of the several pro¬ 
cesses in the Courts of Magistrates in Bengal and Assam :*— 

I.—The fees hereinafter mentioned shall be chargeable for Berving and execut¬ 
ing the processes to which the fees are respectively attached, viz .:— 

Rs. A. P. 

(1) Warrant of arrest— 

For the warrant in respect of each person named 

therein ... ... ... ... 10 0 

(2) Summons— 

For the summons in respect of one person, or of the 

first two persons residing in the same place ... 0.8 0 

In respect of every additional person named therein ... 0 4 0 

(3) Proclamation for absconding party under s. 171 (87, infra ) 

of the Code of Criminal Procedure— 

For the proclamation ... ... ... 2 0 0 

(4) Proclamation for witness not attending (s. 353) [87, 

infra"] — 

For the proclamation ••• 0 8 0 

(5) Warrant of attachment— 

For the warrant ... ••• 10 0 

Where it is necessary to place officers in charge of 
property attached, for ouch officer so employed, 
per diem ... ... ... ... 0 4 0 

(6) In cases where nn application is made by a complainant 

for the recovery of costs awarded under s. 31, Act VII 
of 1870, or of compensation granted under s. 308 (545, 
infra), Code of Criminal Procedure, or where a defendant 
applies for the recovery of compensation awarded to 
him under s. 209 (250, infra ) of the Code of Criminal 
Procedure— 



For the warrant for 

the levy of the fine or corapen- 





sation 

• as ••• ••• 

0 

8 

0 

(7) 

Written order— 




. 

For the order ... 

• •• IM 

1 

0 

0 

(8) 

Injunction — 






For the injunction - 

••• •*. ... 

1 

0 

0 

(9) 

Notice— 





For the notice 

... 

1 

0 

0 


* Pnblisked at page 304 of the Calcutta Gazette of the 2nd April 1879, and at page 696 of 
the Assam Gazette of the 18th October 1879. 

These rules apply only to processes served and executed by Magistrates’ establishments. 
By this, however, it was not intended that processes issued under the orders of a Court of 
Session should be served without charge, as it was contemplated that such processes should 
always be issued by the District Magistrate at the discretion of the Sessions Judge ( H . C. 1818 
of 1881). 

Under cl. 2, s. 68 of Act X of 1882, the Lieutenant-Governor has declared that processes 
issued under that Act shall be served by peons appointed under the rulet framed by the High 
Court in accordance with s. 22 of the Court Fees Act, VII of 1870. (Vide Notification , 

Government of Bengal, the l lth May 1883 ; Calcutta Gazette, 28rd ibid, p. 426.) 

Similar orders have been passed by the Chief Commissioner, Assam. (Vide Notification, 
Judicial department, No. 46 of 20 th June 1883; Assam Gazette of 23rd ibid, p. 290.)* 

The provisions of s. 31, els. iii and iv, Act VII of 1870, and of paras, iii and iv of these Rules, 
apply also to injunctions. Criminal officers are, however, reminded that injunctions in pro¬ 
ceedings not connected with offences are not chargeable with any fee. An injunction under 
s. 143, Code of Criminal Procedure, would, for example, be chargeable with the nbove fee; 
whereas an injunction under s. 144 or 145 of the Code would not carry any fee {Rule No. 10 
of 2Gth September 1882). 
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If.-*-Nothing herein contained shall be deemed to authorize the levying of any 
fee for any summons to attend as a juror or assessor in a Court of Session, and no 
fee shall be chargeable on any such summons. 

No fee shall be chargeable in advance on any process of a Criminal Court 
in any case where the prosecution is on the part of Government, but it shall be 
competent to any Magistrate in such enso, if.the accused is convicted, to order that 
such fees shall be pnid by the accused, or any of them, in like manner as if such 
fees had been paid by the prosecutor in the first instance. 

IV. —No process which comes within the operation of Rules I or VI shall be 
drawn up for service or execution, except upon an application made to the Court 
for that purpose in writing on a doenment bearing upon its face stamps not less in 
amount than the fee which is directed to be charged for serving and executing 
the process so sought to be drawn up. This application tuny, however, at the optioti 
of the party making it, be included in the petition by which he moves the Court 
to order the process to issue, but in that case the petition must bear the requisite 
stamps for the process-fee, in addition to such stamps, if any, as are needed for its 
own validity: and, in either case, the filing of the application, thus duly stamped, 
shall constitute payment of the fee chargeable for the process.* 

V. —When a proclamation has been issued for nn absent witoess, if the wit¬ 
ness shall afterwards appear, and the Court shall be of opinion that such witness had 
absconded or concealed himself for the purpose of avoiding the service of a warrant 
upon him, such Court may order the witness to pay the cost of the proclamation. 

VI.—In the districts named in the maiyin, 
where the Subdivisional System has not been fully 
introduced, in every case whore a process has to 
be executed at a distance of more than 25 miles 
from the Court from which it is issued, an addi¬ 
tion of one-fourth is to be made to the fee charge¬ 
able, and if more than 50 miles, an addition of 
one-half. 

VII.—In the districts named in the margin, where, during a portion of the 

year, travelling, except by boat, is impracticable, 
boat-hire may, when it lias to be incurred, be charged 
in addition to the fees payable under Rules I and 
VI above. The rates at which such boat-hire shall 
be charged shall be fixed from time to time by the 
District Magistrate, aiul shall be sufficient only to 
cover on the whole the actual cost of such boat establishment ns it may be necessary 
to maintain for the purpose of serving processes in cases not cognizable by the 
Police. 


Jessore. 

Pnbna. 

Dacca. 

Furrecdpore. 

Backcrgunge. 


Mymensing. 

Tippcrah. 

Noakbally. 

Sylhet. 


Bengal ,—Rajshah ye, Bograli, 
Dinagcpore, Malda, Kungporc, 
Ban cooral), Sylhet, Hazareebagh, 
Becrblioom, Cachar, Chittagong, 
Noakbally, Singblioom, Nowgong, 
Lohardugga, Manblioom. 

Assam. —Sylhet, Nowgong. 


* In exercise of the powers conferred by ss, 26 and 35 of the Court Fees Act, 1870, and of 
all other powers enabling him in this behalf; and in supersession of Notification by the Govern¬ 
ment of India in the Financial Department, No. 1520, dated 5th March 1875, and all other 
notifications on the subject, the Governor General in Council is ploascd to issue the following 
directions 

I.—When in any case the fee chargeable under the said Act is less than Rs. 10, such fee 
shall be denoted by adhesive stamps only. Such adhesive stamps shall either bo the 
adhesive stamps nearing the words 11 court fees,*’ at present in use, or adhesive 
stamps of any different shape, size, or pattern, benring the words 44 court fce9,” 
which may hereafter be issued for use, in supersession of, or in addition to, the adhe¬ 
sive stamps now in use. 

II,—When in any case the fee chargeable under the said Act amounts to or exceeds Rs. 10, 
such fee shall be denoted by impressed stamps bearing the words 44 court fees,” 
adhesive stamps being only employed to make up fractions of less than Its. 10. 

HI.—If in any case the amount of the fee chargeable under the said Act involves a fraction 
of an anna, such fraction shall be remitted. * 

IV.—This notification shall take effect on and after the 1st June 1883 (postponed to 1st July 
1883 by Notification 1236, Gazette of India , 2nd June 1883). 

[Notification, Government of India, No, 361 of 18fA April 1883. (G. L . No. 2 of IDA Mag 
1883).] 

For rufes to regulate the use of adhesive and impressed stamps in accordance with this 
notification, see Calcutta Gazette, 4th July 1883. Fart 1, p. 571. 


Ch. VI 

l. 68 
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VIII.—Subject to the confirmation of the Local Government, the High Court 
may, by notification in the Government Gazette, on sufficient cause shown, exempt 
from time to time any district, or part of a district from the operation of nil or 
any of the above rules, niul may similarly bring any district, or part of n c district, 
which may be exempt, under the operation of the same. 

For paragraphs VII and VIII above, which relate only' to Bengal, substitute 
the following paragraphs VII, VIII, and IX for processes in Assam ; — 

VII. —In the districts named in the margin, where, during a portion of the 

year, travelling, except by boat, is impracticable, 
Sylhct. I Nowgong. boat-hire may, when it lias to be incurred, be 

Kamroop. | Luckhimpore. charged in addition to the fees payable under Rules 

l and VI above. The rates at which such boat-hire shall be charged shall be fixed 
from time to time by the District Magistrate, subject to approval by the Sessions 
Judge, and shall be sufficient only to cover on the whole the actual cost of hiring 
boats or of such boat establishment ns it may be necessary to maintain for the 
purpose of serving processes in cases not cognizable by the Police. 

VIII. —In addition to the fees payable under Rules I, VI, and VIT, the amount 
of ferry fees, if any, which may legally be charged for ferries to be crossed by tho 
peon serving the processes, shall be levied in cash from the party at whose instnnee 
the process is issued. 

IX. —Subject to the confirmation of the Local Government, the High Court 

may, by notification in the Government Gazette, on sufficient cause shown, exempt 
from time to time any district, or part of a district, from the operation of all or any 
of the above rules, and may similarly bring any district, or part of a district, 
which may be exempt, under the operation of the same.*— Calc. H. C. C. Os. No. 13 
of 2nd April and No. 35 of 17 th November 1879. ( Wilkins , p. 89.) 

The following rules hnve been framed under ol. 3, s. 20 of the Court Fees 
Act, VII of 1870:— 

The following monthly salaries shall be avowed to the peons employed in the 
service or execution of processes in the Courts of the Magistrates: 

Is/.—In the Court of the Magistrate of the District— 

Peons, each ... ... ... ... Rs. 7 

2nd. —In Subdivisional Magistrates' Courts— 

Peons, each ... ... ... ... Rs. 7 


Noth.— The rates of remuneration for peons, provided by these rales, ore intended to 
secure the services of men who can read and write. Hut whenever, on the occurrence of a 
vacancy, candidates thus qualified shall not be available, the Court on whose establishment 
the vacancy exists may record a declaration to that effect, and may then appoint temporarily 
some person whom it may consider competent to perform the duties, and who shall bo paid at 
the rate of Rs. 5 per mensem in Munsifrs Courts, and Rs. 6 per mensem in all other Courts; 
provided that such appointments, when made by a Court subordinate to the District Judge or 
the Magistrate of the District, shall be subject to the approval of such Judge or Magistrate, 
and shall cease os soon as duly-qualified candidate shall be procurable. Wilkins, p. 94. 

The following rules have also been framed by the High Court of Judicature nt 
Fort William in Bengal, in accordance with s. 22 of the Court Fees Act, 1870, for 
the guidance of Magistrates in Bengal and Assam :f— 

1*/-—The Magistrate of every district shall ascertain the average number of 
processes issued in a year from his own Court, and from each of the Courts 
subordinate thereto, during three years last past. 

2 nd .— The peons to be employed in each district shall be in number sufficient 
for tlie execution of a like number of processes, each peon being for this purpose 
considered capable of executing 300 processes per annum. 


* No general rule can be laid down respecting the refund of the value of court-fee stamps, 
in cases where the fees have been paid into Court for the issue of processes, and such processes 
have-not issued. Each case must be left to the discretion of the Court, and decided on its 
merits. Where the amount is large, it may well be refunded (U. C. 1685 of 1882). 

f Published at p. 804 of the Calcutta Gazette of the 2nd April 1879, and atp. 696’of the 
Assam Gazette of the 18th October 1879. 
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3///.—In tlie districts named in the margin, where (he peons entrusted with Ch. VI 

a large proportion of pro- s. 68 
cesses have to be conveyed 
by boat, the number of 
processes which each peon is 
expected to serve may be . 
reduced by one-third, and 
the number of peons to be 
employed shall be calculated 
accordingly. 

4th .—Where it appears advisable to the Magistrate of the District, he may 
authorize the appointment of such number of peons on the whole for all the Courts 
in his district as may suffice for executing the total number of processes of those 
Courts, and may from time to time apportion such peons according to need among 
such Courts. 

5th. —When it appears to the District Magistrate that the number of processes 
issued out of any Court or Courts in the district has increased by 10 per cent., lie 
shall be competent to make a corresponding increase in the number of peons, and 
if there shall be a diminution to the like extent, or if he should bo satisfied that 
the processes of all or any of such Courts can be executed by a smaller number of 
peons, it shall be his duty to make a reduction accordingly.— C. Os. No. 13 of 2nd 
April and No. 35 of 17 th November 1879. ( Wiltons, p, 95.) 

Certain processes not chargeable with fees.— No fee shall be chargeable 
for serving and executing any process, such as a notice, rule, summons or wasrant* 
of arrest, which may be issued by any Court of its own motion, solely for the 
purpose of taking cognizance of, and punishing any act done, or words spoken, in 
contempt of its authority.*— Wilkins , p. 96. 

Process Fees in Madras. —The following rules have been passed by the Madras 
Iligli Court under s. 20 of the Court Fees Act: — 

On and after the 16th August 1873, all payments for the service of processes 
issued by the High Court in its Ordinary Appellate Jurisdiction and by the Civil 
and Revenue Courts subordinate to the High Court, and by Criminal Courts in 
the case of offences other than oflences for which the police may arrest without 
warrant, shall be collected according to the rates fixed in Schedules A and 13. 

(Schedule A deals with Civil and Revenue Courts.) 

Schedule B (Criminal Courts ). Is. A. P. 

1. Summons to defendant tii ••• •••0 8 0 

And for every additional defendant, if applied for at the 
same time and if resident in the same neighbourhood ... 0 4 0 

2. Summons to a witness ••• ••• ... 0 8 0 

And for every additional witness, if applied for at the same 
time and if witness resides in the same neighbourhood... 0 4 6 

3. Warrant of arrest ... ••• ■•• ... 0 12 0 

4. Notice, order, injunction or warrant not otherwise provided for 0 8 0 

N. jB.-(I) If a process is to be served or executed within a radius of six miles 
from the court-house, half the above rates only are to be charged. The Judge of 
every Court shall determine what villages are within the above radius, and a list 
of such villages shall be notified in u conspicuous place in the court-house. 

(2) When n warrant remains unexecuted for fifteen days after its delivery to 
the officer entrusted with its execution, an additional fee at the same rate shall be 
levied from the j^iirty at whose instance the warrant was issued for every fifteen days 
or portion of fifteen days until relurn is made, provided that the delay in executing 
the first warrant is not attributable to the officer of the Court.— Madras Gazette , 

1873, pp. 1255, 1256. 

As to establishment for the service of criminal processes in Madras, see the 
rules of the Madras High Court under s. 22 of the Court Fees Act .—Madras 
Gazette , 1873, p. 1255. 


Bengal^— Backergunge, Dacca, Jessore, Sylhet, Kamroop, 
Nowgong. 

Luckliimpore, Chittagong, Dinagepore, Mymensing, Roj- 
slrnhye, Kungpore. 

N B .—For the districts in the 2nd para, the calculation 
is to be made for from May to October, inclusive, only. 

Assam. —Sylhet, Kamroop, Nowgong, Luckhimpore. 

N. B .—For Luckhimpore the calculation is to be made 
for from May to October, inclusive, only. 


* This rule is Rule II of the Rules under cl. 1, s. 20, Court Fees Act, 1870, which otherwise 
apply only to civil processes. 
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Ch. VI Ih'ocesa Fees iti Burma .—The following fres for executing processes issued by 

g. 60 the Criminal Courts in the case of offences other than oilcnces for which Police- 
officers may urrest without a warrant are in force in Burma . 

Summons on witness ••• 8 annas. 

Summons on accused person, and any other notice, proclamation, 

or injunction not especially provided for ... ... 1 rupee. 

Warrant of arrest ... ... ... •• 2 rupees. 

The above fees must be paid by the complainant at whose instance the process 
is issued, and no further charge may be made on account of boat-hire or other 
expenditure. 

Any Magistrate who has power to entertain cases on compluint preferred 
directly to himself has authority, on special grounds to be recorded in his proceed¬ 
ings, to remit the fee chargeable on any process issuing from his Court. No fee 
is chargeable upon any process issued by a Criminal Court of its own motion.— 
Burma Gazette , 1873, Part II, p. 198. 

For rules as to the service of processes in Aden, see Bombay Gazette , 1877, 

p. 622. 

The following rules as to service of summons on witnesses in Native States, 
nutives of rank, and Revenue-officers arc in force in Bombay: — 

It having been brought to the notice of the High Court that serious delay 
in the disposal of criminal cases is frequently caused by the difficulty in obtaining 
the attendance of witnesses residing in Native States, the Court, in order to 
• proiide a remedy ns far as in its power, is plcused to issue the following instruc¬ 
tions for the guidance of Magistrates:— 

I. In forwarding an application or summons for the attendance of n witness 
residing in a Native State, care should be taken to give such a description of him 
that he may be easily identified. Thus, for instance, besides the person’s name 
and futher’s name, the requisition should indicate his age, caste, and village, and 
it should be mentioned if his village is in the' neighbourhood of any well-known 
town. 

II. The probable time during which the witness will be detained should also 
be stated ; and, in fixing the date when tfie appearance of a witness is required, 
reasonable time should be given, so as to allow his being found and sent oil. 

III. When practicable, the batta allowed by Government orders for the 
expenses of witnesses should bo transmitted at the time of sending the requisition. 

IV. By these arrangements it is hoped that n greater degree of punctuality 
with regard to the attendance of witnesses from Native States will be secured; 
and the Court considers it desirable that officers should {when it is possible) 
avoid summoning such witnesses for the preliminary enquiry before the Magistrate, 
in those cases where their evidence, though necessary before the {Session Court, 
is not indispensable for the purpose of commitment. 

Batta to witnesses in criminal cases should be paid daily as it becomes due. 

In the case of 1st and 2nd class Sirdars and other native gentlemen of high 
position, a letter signed by the Judge or Magistrate, uml to the same effect as 
Form A, Sched. 11, Crimiuul Procedure Code (cf. Sched. V] No. I, of this Act) may 
be substituted for the ordinary summons. 

In summoning Revenue-officers of any description, due consideration shall 
be had to the loss and inconvenience the public service may suffer from the 
absence of those functionaries (rum their duties. When their evidence is required, 
they shall be detained for us short n period as possible, and their 1 personal attend¬ 
ance shall be dispensed with whenever it can be consistently with the requifemeuto 
of justice.— Bombay Gazette , 1879, pp. 471, 475. 

69. The summons shall, if practicable, be served person- 

Suinmons bow served. ?% on the person summoned, by deliver¬ 
ing or tendering to him one of the • dupli¬ 
cates of the summons. 




-p 





G- SU fa^' 




9*u£ 'Co /&<-^ 

+4 4X3 ntuTTOu^ — 

/73 vs * & c Cio lAJ /So tr/ -the*}l’fy**~A-Q . * . 

v//c y. 

J-S-c/l 3 l* e _,_ 


A 


^A-Jx^ae^ C £T4 t 

V J. K(A 


rv ( 


‘J i V ™ 

* J.< s 


ir c /f"" /‘/T^ ^ 


i/< tv 



SERVICE OF SUMMONS. 


55 


Every person on wliom a summons is so serVed shall, if 
Signature of receipt so required by the serving officer, sign a 
for summons, receipt therefor on the back of the other 

duplicate. 

This and the succeeding sections embody, with verbal alterations, the provisions 
of s. 154 of Act X of 1872 and ss. 48 and 49 of Act IV of 1877. 

As to service upon a servant of Government or of a Railway Company, 
see s. 72. 

Whenever a summons to appear as a witness is issued upon nn officer of 
police, it should be served upon such officer through the District Superintendent 
of Police, or the Assistant District Superintendent in charge of tho outpost to 
which the individual summoned may belong.— Smyth , p. 90 ; see Wilkins , p. 106. 

The mere showing to a witness of a summons is not sufficient service. Either 
the original should be left with the witness, or should be exhibited to him, nnd dupli¬ 
cate delivered or tendered; see Reg. v. Kharsanlal Dana tram , 5 Horn. Or. Ca., 20. 

The refusal to give a receipt for a summons is not an oflence under s. 173 of 
the Indian Penal Code .—In re Bhoobuneshwar Dutt 9 2 C. L. R., 80 ; (S. C.) I. L. R., 
3 Calc., 621, following Queen v. Kolya bin Fakir , 5 Bom. H. C. R., Cr. Cas., 34. 


Service when person 
summoned cannot be 
found. 


70. Where the person summoned cannot, by the exer¬ 
cise of due diligence, be found, the sum¬ 
mons may be served by leaving one of *thc 
duplicates for him with some adult male 
member of his family, or, in a Presidency-town, with his ser¬ 
vant residing with him ; and the person with whom the sum¬ 
mons is so left shall, if so required by the serving officer, sign 
a receipt therefor on the back of the other duplicate. 


Sec note to preceding section. 

The provision as to lcuving the summons with a servant in the Presidency- 
towns is new. 


71. If the signature mentioned in sections 69 and 70 
Procedure when re- cannot, by the exorcise of due diligence, be 
ceiptcunnot be obtain- obtained, the serving officer shall affix one 
* ' of the duplicates of the summons to some 

conspicuous part of the house or homestead in which the per¬ 
son summoned ordinarily resides ; and thereupon the summons 
shall be deemed to have been duly served. 

This section corresponds with s. 155 of Act X of 1872. 

Returns of service of summons in what form to be made .—Attention should bo 
paid to the following rules in making the returns of service of summons in criminal 
eases:— 

fa.) Personal service .—When the summons is served personally, the service 
and toe signature of the person served on the back of the summons or copy should 
be proved by the solemn declaration recorded in writing of the person who actually 
effected such service; and the identity of the person served with the party to 
whom the process is addressed should be proved by the affidavit or solemn declar¬ 
ation of some one personally acquainted with the person to be served. 

(6.) Service on an adult male member of the family .—If the service be made 
dn an adult male member of the family of such person residing with him, it should 
be proved by the solemn declaration of the officer effecting the service, and, if 
necessafy, of some other person or persons acquainted with the facts that the 
defendant eould not bo "found, and that the person to whom the process was 


Oh. VI 
bs. 70-71 
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Cb. VI delivered w&b an adult mole member of bis family, and was actually residing with 
is, 72-78 him at the time of such service. 

(c.) Service by affixing copy of the summons to the house.—If the service be 
made by affixing it to the dwelling-house of the person to be served, it snould, in 
like manner, be proved that such person could not be found, nor any other person 
on whom service could be made, and that the person to be served was ordinarily 
residing in the house, on the outer door of which a copy of the process was fixed, 
at the time when it was so fixed.— Cal. H. C. C. O. No. 9 of 6th April 1871. 


72. Where the person summoned is in the active service 

Service on servant of the Government or of a Railway Com- 
of Government or of pany, the Court issuing the summons shall 
liaiiwny Company. ordinarily send it in duplicate to the head 
of the office in which such person is employed; and such head 
shall thereupon cause the summons to be served iu manner 
provided by section 69, and shall return it to the Court with 
the endorsement required by that section. 

Compare Act X of 1872, s. 158, proviso. That section empowered the Court 
to send the summons for service to the head of the office in which the person sum¬ 
moned was employed. . Now this course is to be ordinarily pursued, and moreover 
the head of the office is to return the summons with the endorsement required by 8. 69. 

Service of summons upon persons in the employment of Government. 

(a.) Whenever a summons to appear as a witness in a criminal case is issued 
against an officer of police, it shall be served upon such officer through the Superin¬ 
tendent of the District, or the Assistant in charge of the Subdivision to which such 
officer may belong.— Calc. H. C. C. O., No. 14 of 6th December 1866. 

(5.) All summons on Medical Subordinates at subdivisions must be served 
through the Magistrate or other executive head of the district, in order to enuble 
him, in communication with the Civil Surgeon, to make arrangements for the 
conduct of their medical duties during their absence.— Calc. H. C. C. O. No. 1 
of 10M January 1868. 

(c.) Whenever it may be necessary to summon an officer or soldier in 
military employ to attend a Civil or Criminal Court as a witness, the process-server, 
who is to serve the summons, must be instructed to take it under cover to the 
officer in command of the regiment or detachment with which the witness may be 
serving, and to apply for his assistance in serving it. With this assistance, the 
process-server shall then proceed to serve the process, and shall make his return 
direct to the Court. In such cases sufficient time should always be given to admit 
of arrangements being made for the relief of the witness summoued.— Calc. 
H. C. C. O . No. 24 of 24 th June 1878. 

(/I.) When Jail or other Departmental Officers of Government, who reside in 
the station, are summoned as witnesses, arrangements should be made to send for 
them only when actually wanted.— Calc. H . C. C. O. No. 8 of 22nd August 1878. 
See Wilkins , pp. 106-7. 

This rule may conveniently be extended to all cases in which it may be neces¬ 
sary to serve a summons on an accused person or a witness in the service of any 
public department. —Smyth , p. 90. 


f- 73. When a Court desires that a summons issued by it 
‘ . shall be served at any place ' outside the 

outside local limits. local limits of its jurisdiction, it shall ordi¬ 

narily send such summons in duplicate to a 
Magi strate within the local limits of whose jurisdiction the 
person summoned resides or is, to be there served. 


Compare Act XXIII of 1840, s. 1. Execution of Process Act, and Act IV of 
1877,s.50. . 





WARRANT OF ARREST. 


5 1 


74. When a summons issued by a Court is served out- 
Proofeof service in s ^ e local limits of its jurisdiction, and 
buoIi cases, and when in any case where the officer who has serv- 
serving officer not pre- e( j a summons is not present at the hearing 

of the case, an affidavit, purporting to be 
made before a Magistrate, that such summons has been served, 
and a duplicate of the summons purporting to be endorsed 
(in manner provided by section 69 or section 70) by the 
person to whom it was delivered or tendered or with whom it 
was left, shall be admissible in evidence, and the statements 
made therein shall be deemed to be correct unless and until the 
contrary is proved. 

The affidavit mentioned in this section may be attached to 
the duplicate of the summons and returned to the Court. 

Compare Act IV of 1877, s. 51. The last part of the section is new. 


B.—Warrant of Arrest. 

75. Every warrant of arrest issued by a Court under 
this Code shall be in writing, signed by the 
arre8t m ° f warrant of presiding officer, or, in the case of a Bench 

of Magistrates, by any member of such 
Bench; and shall bear the*seal of the Court. 

Every such warrant shall remain in force until it is 
Continuance of war- cancelled by the Court which issued it, or 
rant of arrest. until it is executed. 


Compare Act X of 1872, s. 159, and Act IV of 1877, s. 56, which did not 
require the seal. It is not necessary under this section, as it was under s. 159 of 
Act X of 1872, that the warrant should be sealed by the Magistrate ; it is sufficient 
if it bears the seal of the Court. For form of warrant of arrest, see Sched. V, Form 2. 
* Writing * and 1 written * sre defined in s. 4, cl. («)■ 

Fees .—As to fees for warrant and other processes, see note to s. 68, ante , p. 40. 

No general warrants for arrest should ever be issued by a Court of Justice. 
Bee He Hastings , 9 Bom. II. C. R., 154, per Sargent, «T. 

Every warrant should state, ns shortly as possible, the special matter on which it 

S roceeds. Every warrant is to be in the Form B given in the second schedule (sec 
ched.V, No. 2, of this Code), or to the like effect. A strict adherance to the form 
of warrants of arrest prescribed by the Code will tend to prevmt their being 
granted irregularly and without inquiry ns to whether the circumstances justify 
their issue.— Smyth , pp. 91, 92. 

Great care should be taken to have the forms of warrants distinguished from 
forms of summonses, and to make the police know the difference. And great care 
Bhould also be taken that a warrant, which always implies personal arrest and res¬ 
traint, never goes forth when a summons to attend would be sufficient for the ends 
of justice, and any attempt to coerce or restrain a party who has been summoned 
only should bo checked and punished. The police are to carry out to the letter the 
instructions issued in the writ handed over to them; the responsibility for the conse¬ 
quences of an informal or illegal process, bearing the seal and signature of the 
Magistrate, rests with him.— Smyth, p. 92. 

Warrants of commitment issued by European Magistrates should, as a rule, and 
certainly in all cases where more than six months* imprisonment is awarded, be filled 


Ch. VI 
ss. 74-75 
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Ch. VI up in English';’ and warrants for the release or remission of sentences of prisoners 
s. 76 confined in jail should be in English, and signed at full length by the officer issuing 
the order. In these warrants the prisoner's name, father's name, his residence, caste, 
and term of sentence should be invariably stated.— Symth , p. 93. 

The warrant must be signed in full by the Judge or Magistrate who issues it 
with his own hand ; a signature affixed by means of a stamp is not sufficient.— 
Smyth , p. 93 ; Subramanya Ayyar v. Queen, I. h. R., 6 Mad., 396. So in Bengal the 
High Court, at the request of the Bengal Government, has recently issued a circular, 
reminding all Judicial Officers that in case of all documents which are required by 
law to be issued , the impression of a stamp bearing the officer's name is insufficient 
and illegal.— C. O. No. 8 of 1 5th August 1882 ; Wilkins, p. 119, 

Beforo a warrant can issue, evidence must be given that an offence has been 
committed, and a punishable offence must be stated in the warrant.— In re S. M. 
Bedhumuhhi Debi , 6 B. L. K., Appx., 129. See remarks of Pubab, J., in In re 
Surendro Nath lloy, 13 W. II., Or., 27; (S. C.) 5 B. L. K., 274. 

In the case of He Hastings, 9 Bom. II. C. R., 154, the warrant authorized the 
committal of James Hastings without giving any description whatever as to what 
James Hastings was indicated thereby. It was held, that the warrant was bad. 
Sabgent. J., after referring to Hoods case , 1 Mood. Cr. Ca., 281, in which the omis¬ 
sion of the Christian name of the person to be apprehended was held to vitiate the 
warrant, said: “ I think I am bound to follow the principle involved in that 
ruling, which is, that a warrant should contain distinct and unequivocal intimation 
to the person that he is the individual meant to be apprehended and must surrender 
to the officers; and this too, the more especially, ns the form of wnrrnnt prescribed 
by the Code requires that his residence should be inserted. The issuing of general 
warrants is, it is well known, illegal, and this, though not, properly speaking, a gene¬ 
ral warrant, which means a warrant to apprehend all persons committing a particular 
ofience or class of offences, is however of such a general nature as to justify the 
police in arresting any person of the nume of James Hastings, whoever he may 
be, or wherever he may be found, the number of persons to be arrested under 
it being limited only by the limit to the number of persons bearing that name. 
The warrant in this case is, in my opinion, far more general than was the warrant 
in Hood's case , and 1 am therefore of opinion that it is bad." 

The provisons of this section apply to every summons or warrant issued under 
the Code—S. 93, post. 

76. Any Court issuing a warrant for tlie arrest of any 

person may, in its discretion, direct by en- 
c.mrt may direct se- dorsement on the warrant that, if such 

person execute a bond with sufficient sure¬ 
ties for his attendance before the Court at a specified time and 
thereafter until otherwise directed by the Court, the officer to 
whom the warrant is directed shall take such security and shall 
release such person from custody. 

The endorsement shall state (a) the number of sureties, 
(b) the amount in which they and the person for whose arrest 
the warrant is issued are to be respectively bound, and (c) the 
time at which he is to attend before the Court. « 

Whenever security is taken under this section, the officer 
Recognizanco to be to whom the warrant is directed shall for- 
forwerded. ward the bond to the Court. 

Compare s. 160 of Act X of 1872 and a. 58 of Act IV of 1877. The words 
“and thereafter until otherwise ordered by the Court" are new. 

As to deposit of money or Government securities in lieu of a bond, stfe s. 513, 

post. 
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77. A warrant of arrest shall ordinarily be directed to Ch - VI ' 
, one or more Police - officers, and, when 77 ' 78 

directed?" 0 w om issued by a Presidency Magistrate, shall 

always be so directed; but any other Court 
issuing such a warrant may, if its immediate execution is 
necessary and no Police-officer is immediately available, direct 
it to any other person or persons ; and such person or persons 
shall execute the same. 

When a warrant is directed to more officers or persons 
Warrant to several than one, it may be executed by all, or by 
persons. any one or more, of them. 

The first paragraph of this section corresponds with s. 161 of Act X of 1872 
and 8. 56 of Act IV of 1877. The last paragraph, with s. 164 of Act X, of 1872 
and s. 59 of Act IV of 1877. 

Warrants should be directed to the senior officer of police in attendance at a 
Court, by whom they should be registered in a book, kept for that purpose. That 
officer should then endorse the name of the officer who is to be charged with its 
execution (generally an officer in charge of a Police-station) upon each warrant, 
and despatch it to him without delay. The officer receiving the warrant may 
again transfer it for execution to another Police-officer (see s. 79), and in every 
such case a regular endorsement of the process must take place so that the 
name of the officer executing the process maybe apparent on the order itself.— 

Bengal Police Manual , p. 396, 2nd Edition. 

A warrant ought not to be issued to an unofficial person, except when the 
Magistrate is without the assistance of competent Police-officers, and unless the 
•urgency is imminent.— In re Surendra Nath lloy, 5 B. L. U., 274; (S. C.) 13 W. R., 

Cr., 27. 

In cantonments, the Commanding.Officer of the Cantonment may send any pro¬ 
cess requiring service or execution by any means not immediately at his disposal to 
the chief Police-officer in the Cantonment for service or execution through the 
Cantonment-police; and the said chief Police-officer shall servo or execute such 
process in the sume manner ns if it had been issued by Cantonment Magistrate, 
aud subject to the same rules.— Cantonments Act , Ill of 1880, s . 11. 

i , 78. A District_Magistrate or Subdivisional Magistrate 
J , .. may direct a warrant to any landholder, 

rectea to landholders, farmer or manager ot land within his _Dis- 
&c - trict or Subdivision for the arrest of any 

escaped convict, proclaimed offender, dr person who has been j 
accused^oT a non-bailable offence, and who has eluded pursuit. I 

Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the 
person for whose arrest it was issued is in, or enters on , his 
land or farnij or the land under his charge. 

When the person against whom such warrant is issued is 
arrested, he shall be made over with the warrant to the nearest 
Police-officer, who shall cause him to be taken before a Magis¬ 
trate having jurisdiction in the case, unless security is taken 
under section 76. 

Act X of 1872, 8. 162. 

The powers given by this' section could only, under the former Code, bo 
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Ch. VI exercised by the Magistrate of a district. Now Subdivisional Magistrates may 
as. 70-80 direct warrants to landholders for the purposes mentioned in the section. 

A landholder required under this section to execute the warrant,*neglecting 
to do so would be punishable under s. 187 of the Penal Code. 

79. A warrant directed to any Police-officer may also be 

executed by any other Police-officer whose 

Warrant directed to name is endorsed upon the warrant by the 
Police-officer. nn , ^ -t -i 

omcer to whom it is directed or endorsed. 

This corresponds with s. 165 of Act X of 1872 and s. 60 of Act IV of 1877. 

As to wheu persons are bound to assist Magistrates and Police, see s. 42 and 
note to s. 43. 

80. The Police-officer or other person executing a war- 
Notification of sub- rant of arrest shall notify the substance 

stance of warrant. thereof to the person to be arrested, and, if 
so required, shall show him the warrant. 

Act X of 1872, s. 176. Compare s. 56, supra, and see note to s. 46, supra. 

Under s. 81, the person arrested must be brought before the Court 
without unnecessary delay. Wrongful confinement is punishable under s. 342 
of the Penal Code. That section is ns follows : “ whoever wrongfully confines any 
person shall be punished with imprisonment of either description for a term which 
may extend to one year, or with fine which may extend to one thousand rupees, or 
with both.” 

Having regard to the definition of wrongful confinement, it would appear 
that, except in cases which might come under # s. 79 of the Penal Code, a Police- 
officer who without a warrant arrested a person charged with a non-cognizable 
offence, would bring bimself within the terms of s. 342 of the Penal Code, 
the detention being illegal. In the case of lleg. v. Budrool Hossein , 24 W. U., 
Cr., 51, a Sub-Inspector, in consequence of something which took place on making 
inquiries, detained n person who came to make a complaint, and after n short interval^ 
during which he consulted his superior officer, discharged him on his recognizance. 
The person detained prosecuted the Sub-Inspector for wrongful confinement under 
s. 342 of the Penal Code. The High Court (L. J. Jackson and McDoneli., JJ.) 
held, that although there was probably excessive and mistaken exercise of powers 
not civilly excusable in a Police-officer, the facts did not amount to the criminal 
offence of wrongful restraint, as there was no malice or intention of doiinr an 
act of the nature spoken of in ss. 339 and 340 of the Penal Code, and no 
voluntary obstruction or restraint. The report does not show the circumstances 
under which the detention took place, but a slight reference to ss. 339, 340, and 
342 of the Penal Code will satisfy to show that the question of malice or intention 
lias nothing to do with the constitution of the offence of wrongful confinement, how¬ 
ever much it may affect the question of the amount of punishment to be inflicted. 
See Suprosunno Ghosal, 2 Wym., Cr. Uul., 78; (S. C.) 6 W. II., Cr., 88. See also the 
case of Bussoram Doss, 19 W. R., Cr., 36. Detention by a Police-officer for over 
24 hours is punishable under s. 29 of Act V of 1861 as a wilful breach of the rule 
laid down by s. 167,;™** (see Bussoram Dass, 19 W. It., Cr., 36), unless the 
detention is not continuous.— lndroha Thaba , 1 \V. It., Cr., 31. See notes to s. 167, 
post. 4 

A Police-officer should not attempt to arrest a person without having the 
warrant in his possession, so as to be able to show the warrant if necessary —Empress 
v. Amar Nath, I. 1#. It., 5 All., 318, or, without having it endorsed, if it was not 
originally directed to him—See note to s. 46, supra , and also the lost paragraph 
of s. 84, infra. If a person, on being arrested, object that there is a mistake, 
and that he is not the person named in the warrant, the officer should release 
him, uidess he believes in good faith he was the person (Penal Code, s. 79). 
If he so believe, lie should proceed with the arrest, and the person arrested 
will have no right of private defence (Penal Code, s. 99). If the person 
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ngninst whom the warrant was issued, or whom the officer executing the warrant 
believed in good faith to be that person, resist, the officer may use all means 
necessary to effect the arrest. 

Section 79 of the Penal Code declares that nothing is any offence which 
is done by a person who is justified by law, or who by reason of a mistake 
of fact and not by reason of a mistake of law in good faith believes himself to be 
justified by law in doing it. Accordingly, if a Police-officer arrest a person, 
having bond fide mistaken him for another, whom he is authorized under the 
warrant to arrest, or if, without having a warrant, he arrests a person bond fide 
believing thnt a cognizable offence has been committed, when in fact no such 
offence has been committed, he will be protected. 

By Ex pi. II to s. 99 of the Indian Penal Code, a person is not deprived 
of the right of private defence against an act done or attempted to be done by the 
direction of a public servant, unless he knows or has reason to believe that the person 
doing the net is acting by such direction, or unless such person states the authority 
under which he nets, or if he has authority in writing, unless he produces such 
authority if demanded. 

In the cose of Codd v. Cube (45 L. J., Mag. Ca., 101; L. R., 1 Excli. Div., 35*2; 
34 L. J., 453 ; 13 Cox, C. C., 202), a warrant had been issued, addressed to all Police- 
officers of Devon, for the arrest of C for trespass in pursuit of conies. It was held 
that C was justified in resisting a constable who attempted to arrest him without 
having the warrant in his possession, although it was not shown that the production 
of the warrant was required by C. The case was appealed, and it was held that 
a person against whom a warrant has been issued for an offence less than felony 
(all Police-officers being empowered to arrest without warrant in case of felony), 
cannot be arrested by a constable who has not the warrant in his possession at the 
time of the arrest. 

81. The Police-officer or other person executing a war- 

Person arrested to be ™ nfc of arrest shall (subject to the provi- 
lu-onglit before Court sions of section 76 as to security), without 
without delay. unnecessary delay, bring the person arrested 

before the Court before which he is required by law to produce 
such person. 

Act X of 1872, s. 183. Compare s. 60, supra . Warrants issued against 
railway servants shall be entrusted for execution to some Police-officer of superior 
grade, who shall, if he find on proceeding to execute the warrant that the imme¬ 
diate arrest of the railway servant would occasion risk and inconvenience, make 
all arrangements necessary to prevent escape, and apply to the proper quarter 
to have the accused relieved, deferring arrest until lie is relieved. (Government 
of India, Home Department Resolution No. 206-3, dated Simla, the 20th June 1877, 
circulated with GovAimcnt of Bengal Circular No. 40, dated 3rd July 1877.)— 
Bengal Police Manual , p. 399, 2nd Edition. See s. 72, ante. 

Where warrant may 82. A warrant of arrest may be exe- 
be executed.- cuted at any place in British India. 

Act X of 1872, s. 1C7, and Act IV of 1877, s. 63. 

83. When a warrant is to be executed outside the local 

Warrant forwarded ? imit8 i ° f the jurisdiction of the Court isSU- 
to Magistrate for exe- ing the same, such Court may, instead of 
cution outsidejiu-isdiu- directing such warrant to a Police-officer, 

lon ' forward the same by post or otherwise to 

any Magistrate or Commissioner of Police within the local 
limits of whose jurisdiction it is to be executed. 


0h. VI 
SB. 81-83 



62 


EXECUTION OF WARRANT. 


ch. vi i The Magistrate or Commissioner to whom such warrant 
84-88 ia so forwarded shall endorse his name thereon, and, if practi¬ 
cable, cause it to be executed within the local limits of his 
jurisdiction. 

This and the following section embody the provisions of s. 168, paras. 1 and 
2, ami flic first part of s. 170 of Act X of 1872. See also Act IV of 1877, ss 64, 65. 

As to officers who were empowered in Bombay to act under s. 168 of Act X of 
1872, see Bombay Gazette , 1873, p. 439. 

Under Sched. Ill, any Magistrate of the third class has power to endorse a 
warrant. 

As to manner of effecting arrest of an accused escaping to Aden, see Punjab 
ltcc., 1883, Police Department, p. 133. 

Language to be used in Warrant of Arrest. —Warrants of arrest issuing out 
of a Magistrate’s Court should be written “ in the language in ordinary use in the 
district in which it is held,”—that is to say (with certain exceptions), the language 
in which the proceedings of the several Courts are conducted. But where a 
warrant is sent for execution to the Magistrate of a district where a different 
language is in ordinary use, the warrant should be accompanied by a translation, 
certified by the transmitting Magistrate to be correct, into such other language, 
or into English. Moreover, in such cases it would be proper that the warrant should 
always be accompanied by a letter in English requesting its execution.— Calc. H.C. 
C. O. No. 3 of 2 5th July 1872 ; Wilkins, p. 107. 

> 84. When, a warrant directed to a Police-officer is to be 


. executed beyond the local limits of the 
I’olico-officer for exe- jurisdiction ol the Court issuing the same, 
cution outside juris- ho shall ordinarily take it for endorsement 
dictl0n ' either to a Magistrate or to a Police-officer 

not below the rank of an officer in charge of a station, within the 
focal limits of whose jurisdiction the warrant is to be executed. 

Such Magistrate or Police-officer shall endorse his name 
thereon, and such endorsement shall be sufficient authority to 
the Police-officer to whom the warrant is directed to execute 


the same within such limits, and the local police shall, if so 
required, assist such officer in executing such warrant. 

Whenever there is reason to believe that the delay occa¬ 
sioned by obtaining the endorsement of the Magistrate or 
Police-officer within the local limits of whose jurisdiction the 
warrant is to be executed will prevent such execution, the 
Police-officer to whom it is directed may execute the same 
, without such endorsement in any place' beyond the local limits 
of the jurisdiction of the Court which issued it. 

This section applies to the police in the towns of Calcutta 
and Bombay. 


See note to preceding section. 


85. When a warrant of arrest is executed outside the 

Procedure on arrest district in which it was issued, the person 
of person against whom arrested shall, u nless the Court which issued 
warrant issued. the warrant is w ithin twenty, m iles qf 

the place of. arcest, or is nearer than the Magistrate or Com- 
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missioner of Police within the local limits of whose jurisdic- ch. vi 
tion the arrest was made, or unless security is taken under 86 ‘ 87 
section ?6, be taken before such Magistrate or Commissioner. 

Compare Act X of 1872, s. 169, and Act IV of 1877, s. 65, pnra. 2. The 
provision for taking the person arrested before Commissioner of Police is new. 

86 . Such Magistrate or Commissioner shall, if the 

Procedure by Magis- person arrested 1 appears to be the person 
trnte before whom per- intended by • the Court which issued the 
■on arrested is brought, warrant, direct his removal in custody to 
such Court : Provided that if the offence is bailable, and such 
person is ready and willing to give bail to the satisfaction of 
such Magistrate or Commissioner, or a direction has been 
endorsed under section 76 on the warrant, and such person is 
ready and willing to give the security required by such direc¬ 
tion, the Magistrate or Commissioner shall take such bail or 
security, as the case may be, and forward the bond to the 
Court which issued the warrant. 

Nothing in this section shall be deemed to prevent* a 
Police-officer from taking security under section 76. 

Compare Act X of 1872, 8. 170, and Act IV of 1877, s. 65, para. 2. 

The Commissioner of Police lias now the power to admit the person arrested 
to bail. The provision as to a direction being endorsed on the warrant is new. 

For form of bail-bond after arresti under a warrant, see Sched. V, Form 3. 

C.—Proclamation and Attachment. 

87. If any Court has reason to believe (whether after 

taking evidence or not) that any person 
80 U r nbscoiuiine forper " against whom a warrant has been issued by 

it has absconded or is concealing himself, 
so that such warrant cannot be executed, such Court may 
publjsh a written proclamation, requiring him to appear at a 
specified place and at a specified time not less than thirty days w 
from the date of publishing such proclamation. 

The proclamation shall be published as follows 

(а) it shall be publicly read in some conspicuous place of 
the town or village in which such person ordinarily resides ; 

(б) it shall be affixed to some. conspicuous part of the 
house or homestead in which such person ordinarily resides, or 
to some conspicuous place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous 
part of the court-house. 

A statement by the Court issuing the proclamation to the 
effect that the proclamation was duly published on a specified 
day, shall be conclusive evidence that the requirements of this 
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C1-. section have been complied with, and that the proclamation 
*' was published on such day. 

Section 171 of Act X of 1872 provided for the publication of n proclamation 
requiring a person accused of an offence not coming within s. 148 to appear ami 
answer the complaint; and s. 353, para. 1, provided for a proclamation requiring 
the attendance of a witness. The provisions of this section aro substantially the 
same as those of the sections mentioned above. See also Act X of 1875, s. 82, and 
Act IV of 1877, ss. 67, 137. The last clause as to the day of publication is new. 
The words ‘ from the date of publishing such proclamation ' in the first paragraph 
clear up a doubt as to the cornincnoemeirt of the period for the appearance of a 
person absconding; see In re Ramkishore Sein, 10 13. L. 11., App., 14,19; 

(S. 0.) 19 \V. It*, Or., 12. 

Under the former Code, a proclamation could not be issued in summons cases,— 
that is to say, cases punishable with a fine only or with imprisonment for a period 
not exceeding six months, or with both. Now a proclamation may be published 
for the appearance of any person against whom a warrant has been issued. 

E’or forms of proclamation requiring the attendance of persons accused and 
of witnesses, see Sched. V, Forms 4 and 5. 

Fees .—As to fees for attachments and other processes, see ante, note to s. 68. 

The fee for a proclamation for an absconding party is Us. 2; for the proclama¬ 
tion for a witness not attending, annas 8. The Court may order a defaulting witness 
to pay the cost of the proclamation.— Calc . /i. C. C., K lnd Aprils 1879, and 17 th 
November , 1879 ; Wilkins , p. 89. 

Any Magistrate lias power to issue proclamations in cases judicially before 
him.— Schedule Ill-i , cl. (3). 

See ss. 172 and 174 of the Indian Penal Code as to the punishment for abscond¬ 
ing to avoid service of a summons, order or other proceedings issued by a public 
servant, and as to non-attendance in obedience to a summons, notice, order or 
proclamation issued by a public servant. It will be observed that s. 172 of 
the Penal Code does not refer to a warrant, which is addressed not to the person 
to be arrested, but to the Police-officer or other person. It has been held 
that a warrant, not being a “summons, notice or order,” does not come 
within that section, and accordingly that the offence of absconding by an offender 
against whom a warrant has been issued is not punishable under the section.— Queen v. 
Omesh Chundcr Ghose, 1 VVym., Cr., 61 ; (S. C.) 5 W. 11., Cr., 71, and Mad. H. C. 
Hilling, 2l8t April 1866; Weir, 33; Reg. v. Amu Jan, 7 N. VV. P., 302. Section 
172 applies to a witness.— Hossein Manjee, 9 W. 11., Cr., 70. See ss. 188 to 190 
of the Penal Code. The proper course, in case of disobedience to a warrant, 
is to proceed under this and next succeeding sections. 

If a person having concealed himself before process issues continues to do.so, he 
absconds.— Srinavasa Ayyangar v. Queen, I. L. li., 4 Mad., 393. See judgment 
of Turned, C. J., os to the meaning of the term “ abscond.” 

88 . The Court may, after issuing a proclamation under 
Attachment of pro- section 87, order the attachment of any 
perty of person nb- property, moveable or immoveable, or both, 
#co " ,ns ' belonging to the proclaimed person. 

Such order shall authorize the attachment of any property 
belonging to such person’within the district in which it is -j 
made ; and it shall authorize the attachment of any property 
belonging to such person without such district, when endorsed 
by the District Magistrate or Chief Presidency Magistrate 
[Act X of 1886, s. 4] within whose district such property is 
situate. 
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If the property ordered to be attached be debts or other on. vi 
moveable property, the attachment under this section shall be ** 88 
made— 

' (a) by seizure ; or 

(b) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of 
such property to the proclaimed person or to any one on his 
behalf; or 

(d) by all or any two of such methods, as the Court 
thinks fit. 

If the property ordered to be attached be immoveable, 
the attachment under this section shall, in the case of land 
paying revenue to Government, be made through the Collector 
of the district in which the land is situate, and in all other 
cases— 

(e) by taking possession ; or 

(/) by the appointment of a receiver; or 

(g) by an order in writing prohibiting the payment, of 
rent or delivery of property to the proclaimed person or to 
any one on his behalf; or 

(A) by all or any two of such methods, as the Court 
thinks fit. 

The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a Receiver 
appointed under Chapter XXXVI of the Code of Civil Pro¬ 
cedure. 

If the proclaimed person does not appear within the time 
specified in the proclamation, the property under attachment 
shall be at the disposal of Government; but it shall not be 
sold until jbhe ex p iration of six months from the date of the 
attachment, unless it is subject to speedy and natural decay, 
or* the Court considers that the sale would be for the benefit 
of the owner, in either of which cases the Court may cause it 
to be sold whenever it thinks fit. 

Tbe first two paragraphs of this section embody the provisions contained in 
paras. 1 and 2 of s. 172, and paras. 2 and 3 of s. 353 of Act X of 187*2. ’The provi¬ 
sions as to the attachment of debts and other moveable property are new, as are 
the provisions as to the appointment, powers, and duties of a Receiver. Compare 
the last clause of s. 525, infra, as to the sale of perishable property. See also Aot 
IV of 1877, sg. 68, 137. 

Fees.—' The fee for a warrant of attachment in Bengal and Assam is Re. 1. Where 
it is necessary to place officers in charge of property attached, 4 annas per diem is 
chargeable for each officer so employed.— Calc. H . C. C. 0., 2nd April and 1 7th 
November , 1879; Wilkins, p. 89. See further note to s. 68. 

It will be noticed that, before proceeding under this section, a proclamation 
must have been issued; see the case of Shewdyal Singh v. Qriban Singh , 6 W. R. t 
Cr., 73, wtysre it was decided that, before the passing of an order declaring the pro¬ 
perty of an accused person, who cannot be found, to he at the disposal of the Govern- 

(A.H., C.P.C.) 6 
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Cta. VI ment, there must be a proclamation specifying the time within which such person is 
s. 89 required to appear, and that before a Magistrate can issue such a proclamation, he 
must be satisfied that such person has absconded or is concealing himse|f for the 
purpose of avoiding the service of the warrant. 

A Magistrate has no power to order the attachment of any property unless it 
belongs to the party absconding, and he should be most careful not to interfere with 
or disturb the possession of third persons. But when claimants have held back for 
six months, a Magistrate would probably be considered to be perfectly justified in 
presuming that the property was not theirs, and in leaving them to vindicate nny 
right they might have in a civil suit. He may fairly say that he is not bound to try 
a question which is more properly one for a Civil Court.— Reg. v. Chumroo Roy, 
7 W. R., Cr., 35; see also In re Chunder Bhon Singh , 17 W. R., Cr., 10. 

The claims of third persons to property attached under these sections cannot 
be investigated by the Magistrate.— Reg v. Chumroo Roy , 3 Wym., Cr. Rul., 20 ; 
(S. 0.) 7 W. R., Cr., 35 ; Empress v. Sheodihal Roy, I. L. R., 6 AH., 487. A person 
whoso property has been attached ought to be permitted to show cause against the 
confiscation of his goods.— In re Jhundoo Singh , 5 W. R., Cr., 8. The declaration 
of forfeiture directed to be made was, Pheab, J., thought, in a case under s. 184 of 
Act XXV of 1861 (s. 88 of this Code), intended to be in furtherance of a matter 
of procedure, not simply as a mode of punishment for contempt of process. “ In 
this view,” his Lordship said, u I think that, if it is not made before the person 
affected by the proclamation has come in, or has been brought in, it ought not to be 
made at all. Because by that time its purpose has been effected, though even possibly 
by other means than that of the process which was evaded.”—/» re Ram Kishore 
Sein, 10 B. L. R., Appx., 18; (S. C.) 19 W. R., 12. 

In the case of Oolam Ahed v. Toolseeram Bera , I. L. R., 9 Calc., 861; (S. C.) 12 
C. L. R., 441, the Court, Pbinsep and O’Kinealt, JJ., held, that after the date of an 
atttachment under this section and during its continuance, no title could be conferred 
by an attachment and sale subsequently made in execution of a money-decree. 

For forms of order of attachment and warrants of attachment to compel appear¬ 
ance under this section, see Sched. V, Form 6. 

The following rule is in force in Bengal as to the sale of* revenue-paying land 
attached by a Magistrate upon the absconding of an accused person:— 

The Board of Revenue have, at the instance of the Court, issued the following 
instructions (vide Board's C. O. No. 9 of July 1878) to Collectors in connection with 
the attachment and sale, under s. 88 of the Criminal Procedure Code, of land 
paying revenue to Government: 

“ The High Court have represented that Collectors of districts, who hold sales 
of land paying revenue to Government from time to time, could more conveniently 
and advantageously hold sales of such attached land as is above referred to, situated 
within their jurisdictions, than could Magistrates, especially in cases where the 
Magistrate is in another district. The Board therefore direct that Collectors will, 
in mture, comply with the requisitions of Magistrates to hold sales in such cases ; 
and it is further directed that, in these cases, the procedure in respect of advertise¬ 
ment, sale, and delivery of possession, in the case of sales in execution of decrees of 
Civil Courts under Act XIV of 1882 (The Code of Civil Procedure), may be strictly 
followed.”— C. O. No. 7 of\7th August 1878; Wilkins , p. 107. 

Proceedings under this section are not judicial proceedings.— Empress v. 
Sheodihal Roy , I. L. R., 6 All., 487. 

Whoever, being legally bound to give any notice or to furnish information 
on any subject to any public servant, as such, intentionally omits to give such 
notice or to furnish such information in the manner and at the time required 
by law, is punishable under s. 176 of the Indian Penal Code. See s. 45, supra, 
and In re Pandya Nayak , I. L. K., 7 Mad., 436. 

89. If, within two years from the date of the attachment, 
Restoration of at- any person whose property is or has been 
tached property. at the disposal of Government under the 
last paragraph of section 88 appears voluntarily or is appre¬ 
hended and brought before the Court by whose order the 
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property was attached, and proves to the satisfaction of such ob - V1 
Court that he did not abscond or conceal himself for the pur- *' 
pose of avoiding execution of the warrant, and that he had 
not such notice of the proclamation as to enable him to 
attend within the time specified therein, such property, or, if 
the same has been sold, the net proceeds of the sale, or if part 
only thereof has been sold, the nett proceeds of the sale and 
the residue of the property, shall, after satisfying thereout all 
costs incurred in consequence of the attachment, be delivered 
to him. 

This section consolidates the provisions of ss. 173 and 354 of Act X of 1872, 
s. 83 of Act X of 1875, and ss. 69 and 138 of Act IV of 1877. 

As to appeal, see s. 405, infra. 

Any Magistrate has power to restore property attached under this section.— 
Schedule IILi , cl. (5). 

When a person against whom a proclamation has been issued comes in, he 
should be asked whether he had really absconded and concealed himself, so that he 
may explain his absence.— Shewdya? Singh v. Oirban Singh , 6 W. II., Or., 73 ; and 
see Re Bishonath Sircar , 3 W. li., Cr., 63. 

A Magistrate has no power to order the attachment of any property unless it 
belongs to the party absconding, and he should be most careful not to interfere with 
or disturb the possession of third persons. But when claimants have held back for 
six months, a Magistrate would probably be considered to be perfectly justified in 
presuming that the property was not theirs, and in leaving them to vindicate any 
right they might have in a civil suit, lie may fairly say that he is not bound to 
try a question which is more properly one fora Civil Court.— Reg. v. Chumroo Roy % 

3 Wym., Cr. Kill., 20 ; (S. C.) 7 W. it., Cr., 35 ; see also In re Chunder Bhon Singh , 

17 W. It., Cr., 10. See further note to preceding section. 

Where property which has become at tho disposal of Government, no title can 
be conferred after the date and during the coutiuuauco of the attachment by au 
attachment and sale subsequently held in execution of a decree.— Golam Abed v. 
TooUeram Bera 9 I. L. It., 9 Calc., 861; (S. C.) 12 C. L. It., Cr., 11. 

D. — Other rules regarding processes. 

90. A Court may, in any case in which it is empowered 

Issue of warrant in h Y this Code to is3lie a Summons for the 
lieu of or in addition appearance of any person other than a 
to summons. juror or assessor, issue, after recording its 

reasons in writing, a warrant for his arrest— 

(a) if, either before the issue of sucli summons, or after 
the issue of the same, but before the time fixed for his appear¬ 
ance, the Court sees reason to believe that he. has absconded 
or will not obey the summons ; or 

(b) i^ at such time he fails to appear and tho summons is 
proved to have been duly served in time to admit of his 
appearing in accordance therewith, and no reasonable excuse 
is offered for such failure. 

Section 148, para. 2, and ss. 150 and 156 of Act X of 1872 contained provisions 
for the issue of a warrant against an accused person ; and ss. 352 and 355, provi¬ 
sions for the issue of a warrant against a witness. Section 494 provided for the 
arrest of a person summoned to show cause why ho should not be bound over to keep 



68 


BOND FOR APPEARANCE. 


Oh. VI 
sees. 
01*99 


the pence. Bimiliar provisions were contained in Act X of 1875, ss. 81,84, and Act 
IV of 1877, ss. 34, 86, 53, 135, 136, and 217. 

For form of warrant, see Sched. V, No. 7. ( 

A Magistrate ought only to issue a warrant for the apprehension of a witness 
when he sees reason to believe that a witness will not attend to give evidence unless 
he is compelled to do so.— In re Mohesh Chunder Bunerjee , 4 B. L. 11., App., 1. 
Due service of the summons in such a case must be proved (In re Abdoor Ruhman , 
7 W. 11, Cr., 37) ; and the Court must be satisfied that the summons has been or 
will be disobeyed (Beg. v. Sutherland , 14 W. LI., Cr., 20) before issuing a warrant 
of arrest. 

The section does not authorize the committal of a witness. Witnesses there¬ 
fore brought up under a warrant of arrest should not be treated as criminals, 
but should be dealt with simply as persons arrested on civil process.— Calc. 
H. C. C. O. No. 21, 2 '2nd November , 1864 ; Wilkins, p. 107. 

The forms of warrants prescribed by the Code should be strictly adhered to.— 
Calc. H. C . C. O . No. 21, 22 nd November , 1864. 

Care should be taken that a warrant, which always implies personal arrest 
and restraint, never goes forth when a summons to attend would be sufficient for 
the ends of justice ; and any attempt to coerce or restrain a party who has been 
summoned only should be checked and punished.— Smyth, p. 93. 

Absconding to avoid service of a summons, notice, or order proceeding from a 
public servant is punishable under s. 172 of the Indian Penal Code, and non-attend¬ 
ance in obedience to summons, notice, order, or proclamation under s. 174 of the 
same Code. As to what is absconding, see judgment of Turner, C.J., in Srinavasa 
Ayyangar v. Queen , I. L. It., 4 Mad., 393, p. 397. When a summons issued by a 
Court is served outside the local limits of its jurisdiction, and in any case where the 
officer who has served a summons is not present at the hearing of the case, an 
affidavit, purporting to be made before a Magistrate, that such summons has been 
served, and ft duplicate of the summons purporting to be endorsed (in manner 
provided by s. 69 or s. 70) by the person to whom it was delivered or tendered, or 
with whom it was left, shall be admissible in evidence, and the statements made 
therein shall be deemed to be correct unless and until the contrary is proved.—S. 74, 
supra. The affidavit mentioned may be attached to the duplicate of the summons 
and returned to the Court.—S. 74, supra . 

91. When any person for whose appearance or arrest the 
Power to take bond officer presiding in any Court is empowered 
for appearance. to issue a summons o» warrant is present in 

such Court, such officer may require such person to execute a 
bond with or without sureties for his appearance in such Court. 

Compare Act IV of 1877, s. 140. 


92. When any person who is bound by any bond taken 
Arrest on breach of under this Code to appear before a Court 
bond for appearance. docs not so appear, the officer presiding in 
such Court may issue a warrant, directing that such person 
be arrested and produced before him: 

Compare Act X of 1872, s. 208, para. 2, and Act IV of 1877, s. 124, parn. 2, 
which provided for the arrest of an accused person failing to appear on the day 
to which a hearing, was adjourned. 


93. The provisions contained in this chapter relating to 

Provisions in this a 8ummons and warrant and their issue, 
chapter generally ap- service and execution shall, so far as may 
piioabie to summonses be, apply to every summons and every 

* M warrant if arrest lined under this Code. 


Compare Act X of 1872, s. 158, para. 1, and s. 185, and Act IV of 1877, s. 52. 
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Summons to Jurors and Assessors under 8. 326 must apparently be served Ch VII 
under this chapter. «. 9* 

Language to be used in Warrant of Arrest .—Warrants of arrest Issuing out 
of a Magistrate's Court should bo written “in the language in ordinary use in the 
district in which it is held,"—that is to sny (with certain exceptions), the language 
in which the proceedings of the several Courts are conducted. Btlt where a 
warrant is sent for execution to the Magistrate of a district where a different 
language is in ordinary use, the warrant should be accompanied by a translation, 
certified by the transmitting Magistrate to be correct, into such other language 
or into English. Moreover, in such cases it would be proper that the warrant 
should always bo accompanied by a letter in English requesting its execution.— 

Calc . H . C. C. O . No. 3 of 25th July 1872, Wilkins, p, 107. 


CHAPTER VII. 

OF PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS AND 
OTHER MOVEABLE PROPERTY AND FOR THE DISCOVERY OF 
PERSONS WRONGFULLY CONFINED. 

A.—Summons to produce. 

94 . Whenever any Court, or, in any place beyond* the 

Summons to produce J imits of *£« to ^ ns of Calcutta and Bom- 
documeut or other bay, any officer in charge of a Police-station, 

considers that the production of any docu¬ 
ment or other thing is necessary or desirable for the purposes 
of any investigation, inquiry, trial or other proceeding under 
this Code by or before such Court or officer, such Court may 
issue a summons, or such officer a written order, to the person 
in whose possession or power such document or thing is 
believed to be, requiring him to attend and produce it, or to 
produce it, at the time and place stated in the summons or 
order. 

Any person required under this section merely to produce 
a* document or other thing shall be deemed to have complied 
with the requisition if he cause such document or thing to 
be produced instead of atteuding personally to produce the 
same. 

Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124, or to apply 
to a letter, post-card, telegram or other document in the 
custody of the Postal or Telegraph authorities. 

The first paragraph of this section embodies the provisions of s. 366 of Act X 
of 1872, s. 86 of Act X of 1875, and 8. 144 of Act IV of 1877. The second 
paragraph contains a provision similar to that of Act X of 1877, s. 164. The last 
paragraph is new. 

It should be remembered that a person summoned to produce a document does 
not become a witness by the mere fuct thut he produces it, and cannot be cross- 
examined unless and until be is called as a witness.—Evidence Act, I of 1872, ss. 139. 
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Ch. VII The sections of tlio Evidence Act referred to in the last clause nro as follows :— 

seos. Section 123.—No one shall be permitted to give any evidence derived from 

90-06. unpublished official records relating to any afiairs of State, except with the 
permission of the officer at the head of the department concerned, who shull give 
or withhold such permission as he thinks fit. 

Section 124.—No public officer shall be compelled to disclose communications 
made to him in official confidence when he considers that the public interests 
would suller by the disclosure. 

A Magistrate requiring the production in evidence of documents recorded in 
a Court of Justice or in the custody of any public officer, should, in his communi¬ 
cation to such Court or officer, state clearly whether he requires the entire record 
or any particular paper or papers; also at what time and place the papers, if not 
previously sent by post, must be produced ; and whether any subordinate officer will 
be required to attend for the purpose of proving them. The communication should 
be signed and sealed in the same way as a summons. As a rule, it is not desirable 
that a Magistrate should send for original papers in cases in which copies will serve 
the purpose, and in which the person requiring the production of the papers is in a 
position to obtain certified copies.— Bom . II. C. Cir . No. 45, Gazette , 1879, 
pp. 471—475. 

• 

95. If any document in such custody is, in the opinion 
of any District Magistrate, Chief Presiden- 
JZiS&Z.'*' °y Magistrate, High Court or Court o£ 

Session, wanted for the purpose of any in¬ 
vestigation, inquiry, trial or other proceeding under this Code, 
such Magistrate or Court may require the Postal or Telegraph 
authorities, as the case may be, to deliver such document to 
such person as such Magistrate or Court directs. 

If any such document is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any such purpose, he may 
require the Postal or Telegraph Department, as the case may 
be, to cause search to be made for and to detain such docu¬ 
ment pending the orders of any such District Magistrate, 
Chief Presidency Magistrate or Court. 

Compare the provisions of Act X of 1872, s. 3G9, and Act IV of 1877, 8. 146. 
The power of requiring the Telegraph Department to deliver up documents is new. 

The only Magistrate in Presidency-towns who can require the delivery of docu¬ 
ments from Postal or Telegraph authorities is the Chief Magistrate. 


B. — Search-warrants. 

96. Where any Court has reason to believe that a person 
to whom a summons or order under section 

minis be*Mued War ‘ 94 or a requisition under section '95, para¬ 
graph one, has been or might be addressed, 
1 will not or would not produce the document or other thing as 
required by such summons or requisition, 

or where such document or other thing is not' known to 
the Court to be in the possession of any person, 
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or where the Court considers that the purposes of any 
inquiiy, trial or other proceeding under this Code will be 
served by a general search or inspection, 

it may issue a search-warrant; and the person to whom 
such warrant is directed may search or inspect in accordance 
therewith and the provisions hereinafter contained. 

Nothing herein contained shall authorize any Magistrate, 
other than a District Magistrate or Chief Presidency Magis¬ 
trate, to grant a warrant to search for a document in the 
custody of the Postal or Telegraph authorities. 

As to the first paragraph of this section, compare Act X of 1872, s. S66, Act X 
of 1875, a. 87, and Act IV of 1877, s. 145. The second paragraph corresponds with 
the last clause of para. 1 of s. 368 of Act X of 1872; see also Act IV of 1877, 
8. 159; and the last paragraph, with s. 369, cl. 1, of Act X of 1872. 

If any Magistrate, not being empowered by law, issues a search-warrant for a 
letter in the Post Office, or telegram in the Telegraph Department, his proceedings 
are void.—See s. 530 (5), infra. 

It is essential to the legality of a search-warrant that the production of some 
specified or distinct thing or object which may be deemed essential to the inquiry 
and to the conviction of the accused is desired. The Magistrate alone is to determine 
whether the production of the particular thing is essential.— Reg. v. Suud Hussein 
All Chowdhry , 8 W. 11., Cr., 74. 

The provisions of ss. 43, 75, 77, 79, 82, 83, and 84 shall, so far as may be, 
apply to nil search-warrants issued under s, 96, s. 98 or s. 100.—S. 101, post. 
The provisions in these sections relate to the execution of warrants of arrest. 

A search-warrant should, except under special circumstances, be executed 
between sunrise and sunset. If, flor special reasons, a search-warrant be executed 
between sunset and sunrise, such reasons must be reported to the District 
Superintendent for the information of tho Magistrate having Jurisdiction .—Bengal 
Police Manual, 2nd Ed., p. 402. 

97. The Court may, if it thinks fit, specify in the warrant 
„ x ^ the particular place or part thereof to which 

warr#n t. only the search or inspection shall extend ; 

and the person charged with the execution 
of such warrant shall then search or inspect only the place or 
part so specified. 

This corresponds with the last paragraph of s. 368 of Act X of 1872. 

For form of warrant, see Sched. V, No. 8. 

v ■ 98. If a District Magistrate, Subdivisional Magistrate, )* 

Search of house sus- Presidency Magistrate or Magistrate of the 
pccted to contain stolen first class, upon information and after such 

ments, &o. inquiry as he thinks necessary, has reason 

to believe that any place is used for the 
deposit or sale of stolen property, 

or for the deposit or sale or manufacture of forged docu¬ 
ments, false' seals, or counterfeit stamps or coin, or instruments 
or materials for counterfeiting coin or stamps or for forging, 
or that any forged documents, false seals or counterfeit 


Ch. VII 
MM.' 
67-98 



72 


SEA RCH-WARRANTS. 


<a. vii stamps or coin, or instruments or materials used for counter- 
* feiting coin or stamps or for forging, are kept or deposited in 
any place, 

he may by his warrant authorize any Police-officer above 
the rank of a constable— 

(a) to enter, with such assistance as may be required, such 
place, and 

(b) to search the same in manner specified in the warrant, 

and 

(c) to take possession of any property, documents, seals, 
stamps or coins therein found which he reasonably suspects to 
be stolen, unlawfully obtained, forged, false or counterfeit, and 
also of any such instruments and materials as aforesaid, and 

(d) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a Magistrate, or to guard 
the same on the spot until the offender is taken before a 
Magistrate, or otherwise to dispose thereof in some place of 
safety, and 

(e) to take into custody and carry before a Magistrate 
every person found in such place who appears to have been 
privy to the deposit, sale, or manufacture or keeping of any 
such property, documents, seals, stamps, coins, instruments or 
materials, knowing or having reasonable cause to suspect the said 
property to have been stolen or otherwise unlawfully obtained, 
or the said documents, seals, stamps, coins, instruments or 
materials to have been forged, falsified, or counterfeited, or the 
said instruments or materials to have been or to be intended 
to be used for counterfeiting coin or stamps or for forging. 

Compare Act X of 1872, s. 377, ami Act IV of 1877, s. 160. 

Clauses (t/) ami (e) are new. {See s. 101, which applies, ss. 43, 75, 77, 79, 
82, 83, aud 84, so far as may be, to search-warrants issued uuder this section. 


99. When, in the execution of a search-warrant at any 
Disposal of tilings place beyond the local limits of the juris- 


found in search beyond diction of the Court which issued the same, 
juris ictioii. any of the things for which search is made 

are found, such things, together with the list of the same 
prepared under the provisions hereinafter contained, shall be 
immediately taken before the Court issuing the warrant, unless 
such place is nearer to the Magistrate having jurisdiction 
therein than to such Court, in which case the list and things 
shall be immediately taken before such Magistrate; and, unless 
there be good cause to the contrary, such Magistrate shall 
E&ake an order authorizing them to be taken to such Coupt. 

Compare Act X of 1872, a. 373, para. 2, and s. 374. 
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C.—Discovery of Persons wrongfully confined. 

100. If any Presidency Magistrate, Magistrate of the 
first class or Subdivisional Magistrate has 
wr^gftdiy f coiiC D9 reason to believe that any person is con¬ 
fined under such circumstances that the 
confinement amounts to an offence, he may issue a search- 
warrant, and the person to whom such warrant is directed may 
search for the person so confined, and such search shall be 
made in accordance therewith, and the person if found shall 
be immediately taken before a Magistrate, who shall make 
such order as in the circumstances of the case seems proper. 

This section is new. No such power as is given by it is supposed to have 
existed in India, except in the Presidency-towns, where the High Courts formerly 
issued under Act X of 1875 directions in the nature of a habeas corpus . See 
s. 491, post , for the powers which the High Courts at Calcutta, Mudras, and 
Bombay now have to issue directions of the nature of habeas corpus . As to what 
amounts to wrougful confinement, see as. 339 and 340 of the Indian Penal Code. 


D.—General Provisions relating to Searches. 


101, The provisions of sections 43, 75, 77, 79, 82, 83 
and 84 shall, so far as may be, apply to 
all search-warrants issued under section 
96, section 98 or section 100. 


Direction, &c., 
search-warrants. 


of 


The provisions in the sections referred to relate to the execution of warrants 
of arrest. Compare Act X of 1872, 33. 370, 371, 372, 373 (para. 1), 37 5, and 376, 
and Act IV of 1877, a. 161. 


102. Whenever any place liable to search or inspection 
Persons in charge of under this chapter is closed, any person 
closed place to allow residing m, o( being in charge of, such 
searcl1 - place shall, on demand of the officer or 

other person executing the warrant, and on production of the 
warrant, allow him free ingress thereto, and afford all reason¬ 
able facilities for a search therein. 

If ingress into such place cannot be so obtained, the 
officer or other person executing the warrant may proceed in 
manner provided by section 48. 

The first paragraph of this section corresponds with s. 382 of Act X of 1872 ; 
see also s. 162 of Act IV of 1877. The last clause gives the officer making the 
search the powers conferred by ActX of 1872, ss. 383, 384, and Act IV of 1877, 
ss. 163, 164> 


103. Before making a search under this chapter, the 
officer or other person about to make it 

presence of witnesses! 1 bIuJI caU upon two or more respectable 

inhabitants of the locality in which the 
place t6 be searched is situate to attend and witness the search. 


Ch. VII 
seas. 
100-108 
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Ch. VII 
secs. 
104-106 


The search shall be made in their presence, and a list of 
all things seized in the course of such search and # of the 
places in which they are respectively found shall be prepared 
by such officer or other person and signed by such witnesses, 
but no person witnessing a search under this section shall be 
required to attend the Court as a witness of the search unless 
specially summoned by it. 

The occupant of the place searched, or some person ifi his 
• behalf, shall, in every instance, be permit- 

eearcbed'mity Stefi*° ted to att . end during the search, and a copy 

Of the list prepared under this section, 
signed by the said witnesses, shall be delivered to such occu¬ 
pant or person at his request. 

This section corresponds substantially with Act X of 1872, s. 385, and Act IV 
of 1877, s. 165. The provision as to making a list is new. 

The search-warrant should, except under special circumstances, be executed 
between sunset and sunrise.— Bengal Police Manual , 2nd Edition, p. 402. In Bengal, 
the following directions have been circulated for the guidance of Police-officers acting 
uudef this section. The sending for shopkeepers, selected arbitrarily by the police, 
and making them witnesses to the search of the houses of accused persons, is a 
fruitful source of oppression and extortion. It is difficult to prescribe rules for the 
selection of witnesses to the search of houses for stolen property, but District Super- 
intendents can easily ascertain by questioning the witnesses sent in whether they 
have been unfairly selected. One respectable householder should not be summoned 
n second time till his neighbours have had their turns, unless good reason be 
given for their exemption. Respectable shopkeepers are just as liable to be 
summoned as other respectable inhabitants of the place.— Bengal Police Manual , 
2ud Ed., p. 403. As to other searches by the police, see ss. 165 and 166, post) 
and the notes thereto. 

104. Any Court may, if it thinks 
Oocmuent, 40 &c™^°pro- fit > impound any document or other thing 
duced. produced before it under this Code. 

Section 367 of Act X of 1872 gave the Court power to impound any docu¬ 
ment produced before it; Bee also Act X of 1875, s. 88. This section, it will \je 
seen, goes further and empowers the Court to impound uny ‘ other thing ’ produced 
before it. 

105. Any Magistrate may direct a search to be made 
.in his presence of any place for the search 
of which is competent to issue a search- 
warrant. 

Act X of 1872, s. 378, para. 2; Act IV of 1877, s. 147. 

As to search-warrants, see ss. 96—99, ante , p. 58. 
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PART IV. 

PREVENTION OP OFFENCES. 


CHAPTER VIII. 

OF SECURITY FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR. 

A.—Security for keeping the Peace on Conviction. 

106. Whenever any person accused of rioting, assault or 

other breach of the peace, or of abetting 

tbe peaceouconvURiou the same, or of assembling armed men or 

taking other unlawful measures with the 
evident intention of committing the same, or any person 
accused of committing criminal intimidation by threatening 
injury to person or property, is convicted of such offence be¬ 
fore a High Court, a Court of Session or the Court of a Pre- 1 
sidency Magistrate, a District Magistrate, a Subdivisional 
Magistrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require 
such person to execute a bond for keeping the peace, 

such Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proportionate to 
his means, with or without sureties, for keeping the peace 
during such period, not exceeding three years, as it thinks « 
fit to fix. 

If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void. 

Tliis section corresponds with s. 489, para. 1, and s. 490, cl. 1, of Act X of 
1&7'2 ; with ss. 140 and 141 of Act X of 1875 ; and with ss. 208 and 209 of Act 
IV of 1877. 

For form of bond to keep the peace, see Sched. V, No. 10. 

The clause as to “ any person accused of committing criminal intimidation 
by threatening injury to person or property " is new, but it must be borne in mind 
that it is not in all cases where a person is convicted of criminal intimidation under 
s. 503, but only where the intimidation is by threatening injury to person or pro- 

E crty that the Court on conviction may require a bond to be executed. The clause 
us apparently been inserted in the prcsentOode in consequence of the decision in the 
case of Empress v. llughubar , I. L. R., 2 All., F. B., 351, where the words in s. 489 
of Act X of»1872—“ taking other unluwful measures with the evident intention 
of committing *’ a breach of the peace—were held not to iuclude the offence of 
intimidation by threatening to bring false charges. 

The last clause of the section, which is also new, is in accordance with the 
case of Queen v. Qhisa , N. W. P. f 1875, p. 875. 

Under the three former Acts, the period for which a bond might be ordered 
to be given was a period not exceeding one year in case of an order passed by a 
Magistrate, and three yeurs iu case of un order passed by a High Court or a Court 
of {Session. 
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Ch. VIII The section applies only in cases of conviction of persons accused of the 
a. 106 offences mentioned. See Reg. v. Hur Kumari Oussia, 24 W, II., Cr., 10. But the 
order of a Magistrate, who convicted the accused of criminal trespass, directing him, 
on the expiration of his sentence, to execute personal recognizances to keep the 
peace, was upheld os legal and necessary, as the acts of the accused seemed to 
show an intention of committing a breach of the peace .—Queen v. Gendoo Khan , 
7 W. It., 14. See Re Jhapoo , 20 W. It., 87. So that when the accused is acquit¬ 
ted, it is not competent to the Court to cull upon him to give security.— Mad. H. 
C., 19M May , 1874 ; Weir, p. 24. 

In the case of XJmda Khartum , 3 C. L. It., 72, a Joint Magistrate tried certain 
persons on a charge of riot und assault, but having “ grave doubts as to their 
guilt," discharged them, but at the same time und without taking any evidence 
required one ot those persons us well as the witness of the complainant and others 
who appeared for the complainant to give security to keep the peace. The High 
Court, in setting aside the order as illegal, made the following remarks : 14 A 
Magistrate must have a report or information which appears to be credible and 
which he believes before he can issue a summons calling upon any person to show 
cause why he should not be bound over to keep the peace, but he cannot bind 
over o person until he has adjudicated on evidence before him, that is, upon evi¬ 
dence taken in the regular way in the presence of the person who is bound over 
.... If, however, any person has been convicted of an offence attended with 
violence of the nature specified in s. 491 (s. 106 of the present Qodc), the Magis¬ 
trate is competent, in addition to the sentence or order passed, to direct that the 
person so convicted shall give security. In such a case, too, the Magistrate has 
convicted on evidence before him (that is the person concerned \ that facts are 
established requiring security because he has convicted such person of a breach 
of the peace or an intention to commit a breach of the peace." See Run Bahadoor 
Sing v. Ranee Tilessuree Kooer, 2*2 W. It., Cr., 79. t 

In the case of Empress v. Kanta Prasad , I. L. R., 4 AH., 212, the Full Bench 
held, that a Magistrate when exercising the powers of an Appellate Court is com¬ 
petent to make an order requiring the appellant to furnish security for keeping 
the peace, under the corresponding section of Act X of 1872. This section, however, 
is precise as to the order being made at the time of passing sentence. If no such 
order is then made, subsequent proceedings uuder this chapter must be taken 
under s. 107, and the parties summoned to show cause .—Re Gobind Sooboodhee , 
15 W. R., Cr., 56 ; Empress v. Rahim Bahhsh , Punjab Rec., 1893, p, 8; Queen v. 
Powell , 3 N. W. P., 96. See Jan Mohammed v. Empress , Punjab Rec., 1884, p. 38. 

If any person in respect of whom an order requiring security is made under 
this section is, at the time such order is made, sentenced to, or undergoing a sen¬ 
tence of, imprisonment, the period for which such security is required shall com¬ 
mence on the expiration of such sentence. In other cases such period shall com¬ 
mence on the date of such order.—S. 120, post . See s. 349, post. 

V No order for security can be made under the section where there is only a 
I possible apprehension of a future breach of the peace.— Reg. v. Abdul /fyp, 

■ 20 W. K., Cr., 57. Where such breach appears to the Court to be likely, proceedings 
may be taken under s. 107. See Queen v. Hur Kumari Dassia , 24 W. R., Cr., 10. 

Under s. 15, supra, except as otherwise provided by any order of the Local 
Government (see s. 16), a Bench of Magistrates, any one of whom is a Magistrate 
of the first class, shall be, deemed to be, for the purposes of this Code, a Magistrate 
of that class, and as such would probably be held to have jurisdiction to make 
an order under this section. See Queen v. Bebbeki Pathah , 21 W. R., Cr., 12 ; 
and In re Baroda Prosunno Chuckerbutty , 2 C. L. R., 348. 

Under s. 513, infra, a deposit of money or Government promissory notes 
may, except in the case of a bond for good behaviour, be taken in lieu of a bond. 

Section 123, infra , provides for the imprisonment of the accused on default in 
finding securities under this section. 

Fees .—In exercise of the powers conferred by s. 35 of the Court Fees Act 
(VII of 1870), the Governor-General in Council was pleased to remit, in the whole 
of British India, the fees chargeable on security-bonds for keeping the peace, or 
for good behaviour of persons other than the executants .—Gazette of India 9 
1880, p.223. 
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—Security for keeping the Peace in other Cases and Security ci». viii 
, for Good Behaviour. *’ 107 

107. Whenever a Presidency Magistrate, District Magis- * 
Security for keeping tratc, Subdivisional Magistrate or Magis* 
the peace m other cases, trate of the first class receives information 
that any person is likely to commit a breach of the peace, or 
to do any wron^fuT act that may probably occasion a breach 
ftf the peace, within the local limits of such Magistrate’s 
Jurisdiction, or that there is within such limits a person who 
is likely to commit a breach of the peace, or do any wrongful 
act as aforesaid in any place beyond such limits, the Magis¬ 
trate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to 
execute a bond, with or without sureties, for keeping the 
peace for such period not e xceeding one year as the Magistrate > 
thinks fit to fix. 

This section corresponds with s. 491, and the last para, of ^ 502, of Act X of 
1872, and with ss. 215 and 231 of Act IV of 1877. 

The provisions, however, of s. 502, last para., of Act X of 1872, that proceedings 
could be taken in anj district where the person it is desired to bind may be, 
is omitted. The jurisdiction, therefore, of the Courts has been somewhat narrowed. 

If any Magistrate, not being empowered in that behalf, demands security to 
keep the peuce, his proceedings are void.— Section 530 (<?), infra . 

A Magistrate, it was held by a Full Bench at Allahabad, has no power under « 
this section to issue process to a person not residing within his district.— In re ^ 

Jai Prakash Lai , I. L. U., 6 All. (F. B.), 26. So in Calcutta it was held that 
this section does not empower a Magistrate to issue process on persons not 
residing within the limits of his district.— In re Rajendro Chundra Roy Chowdhry , 

I. L. 11., 11 Calc., 737; In re Charoo Chundra Mullick, 10 C. L. R., 430. The 
proper course for a Magistrate to pursue, where he believes that certain persons 
who are resident beyond the limits of his district are likely to commit a breach 
of the peace, is to cause information of the fact to be given to the Magistrate 
within whose district such persons reside, so that proceedings may be taken 
against them by a Court which has jurisdiction.— In re Rajendra Chundra Roy 
Chowdhry , I. L. R., 11 Calc., 737. The Court in In re Dinno Hath Mullick , 

I. L. R., 12 Calc., 133, followed the last case and In re Jai Prakash Lai, 

I. L. R„ 6 All. (F. 13.), 26. The latter was a case in which a Magistrate of the 
Ghuzipur District, on having received a police report that the servants of the 
Maharajah of Dumraon, in the Shuhabad District, were preparing to sow certain 
land ia the Ghnzipur District—an act which would likely cause a breach of the 
peace—issued a summons calling on the Dewan of the Maharajah to show cause 
why he should not execute a bond to keep the peace. 

The word 1 wrongful' has been inserted, apparently, in consequence of the case 
of Kashi Ofunder Doss v. Hur Kishore Dass , 19 W. R., Cr., 47 ; (S. C.) 10 B. L. 

R., 441, where the words “ do any act that may probably occasion a breach of the 
peace,*’ which occurred in 8. 491 of Act X of 1872, were held to mean a wrongful 
act, and not one which a person may lawfully do. Thus, a Magistrate cannot 
prevent a person from building a house adjoining that of auother, on the grourid 
that the droppings from the roof of the house, if completed, will fall upon the 
adjoining house, and be likely to cause a breach of the peace.— Ibid. See Ram Kumar 
Banerjea v. Rajah Oopal Sing Deb , 17 W, Ik, Cr., 54, where it was held illegal 
to take recognizunces from one person to prevent another committing a breach of 
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Ch VIII the pence. A non-resident zemindar cannot be bound over to keep the ponce 
s. 107 because his local agents are committing acts likely to cause a breach of the peace.— 
In re Charoo Chunder Mullick , IOC. L. R., 430. m 

Now, by s. 112, when a Magistrate acting under this section deems it necessary 
to require any person to show cause, he must make an order in writing setting 
forth the substance of the information received and other particulars as to the 
bond to be executed. If that person is not in Court and a summons or warrant 
has therefore to be issued under s. 114, post y a copy of the order made under 
s. 112 must be served with the summons or warrant. 

Under s. 117, infra , the Magistrate must inquire into the truth of the inform¬ 
ation upon which he has acted. If he docs not iind that a person is himself likely 
to commit a breach of the pence, he cannot order him to furnish security and 
hold him, by anticipation, responsible for the result of resistance to acts which are 
not shown to be illegal or likely to induce a breach of the peace .—In re Sheo Sum 
Lally 3 C. L. R., 280. See In re Kashi Chunder Dass , 10 11. L. R., 441 ; (S. C.) 
19 W. R., 47. 

According to Expl. I to s. 491 of Act X of 1872, a summons to show cause 
might be issued upon “ any report or other information which appears credible, 
and which the Magistrate believes ; ” and it was held, that a petition which was 
declared by the police to be false, and was unsupported by any complaint or solemn 
affirmation, did not come within these words so as to warrant a Magistrate 
demaiuliug security to keep the peace .—Chamaro Mala v. Kashi Chunder Lalla , 

8 W. R., Cr., 85. Conversations out of Court with persons however respectable 
arc not legal or proper materials upon which Magistrates should adopt proceedings 
under this section or s. 110 .—Empress v. Bahua , I. L. R., 6 All., 132. In 
that case a Magistrate acted u to a great extent upon information which had 
reached him from trustworthy sources as to the reputed character and habits ” of 
the accused. In his order lie stated: “ Not one but nearly every respectable 
city resident who has spoken to me on the subject has condemned this Babua 
(accused) as by repute the biggest black character in the city, and to such an 
extent has his influence made itself felt for evil, that one and all my informants 
refuse to come forward and give evidence agajnst the accused for fear of conse¬ 
quences.” * The Magistrate’s order binding over the accused, which was confirmed 
by the {Sessions Judge, was set aside by the High Court. 

A statement that the complainant expected that the defendant might at any 
time make an attempt on his person or property, if believed in, is sufficient inform¬ 
ation for the Court to take proceedings upon.— Beg . v. Kristendro Roy y 7 VV. R., 
Cr., 30. 

Information of the kind mentioned in s. 107 must be of a clear and 
definite kind directly aflecting the person against whom process is issued, and it 
should disclose tangible facts and details, so that it may afford notice to such 
person of what he is to come prepared to meet .—In re Jai Prakash Lai , I. L. It.,' 
6 All. (F. B.), 26, p. 30, per Straight, Oflg. C.J. See Empress v. Nathu , I. L. R., 
6 All., 214. 

The report of a Police-officer (In re Bindrabun Shaha , 10 W. R., Cr., 41) 
and the report of a Subordinate Magistrate (Ex parte Nellikel Edallhil Achen , 
2 Mad. H. C. R., 240 ; Reg, v. Jivanji Limji , 6 Bom. H. C. R., Cr., 1) have been 
held to be sufficient information upon which a Magistrate might issue a summons. 
But the act, of which information is given and in respect of which security to keep 
the peace is.required, must bean act which is shown to be in contemplation at the 
time of the information given, and not merely one the repetition of which may bo 
expected or apprehended from past misconduct of the kind without anything 
further.— Mad . //. C. Pro., 29 th August , 1876; Weir, p. 37. See In re Sheo Sum 
Lall , 3 C. L. R., 280. But although the reports of a Police-officer or ( of a Subor¬ 
dinate Magistrate are sufficient Information upon which a Magistrate 1 may issue a 
summons, it need hardly be pointed out they are not evidence upon which he can 
determine, under s. 117, whether it is necessary to take a bond to keep the pence or 
for good behaviour. See Reg, v. Jivanji Limji , 6 Bom. H. C. R., Cr., 1; and Reg. 
v. palpatram Pemabhai , 5 Bom. H. C. R., Cr., 105. 

Where a witness for the defence, in a case of rioting, admitted being present 
at or near the scene of the riot, and denied that the accused took part in it, the 
Magistrate, finding the accused guilty and without any further proceedings, called 
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upon both the accused and his witness to enter into bonds to keep the pence for 
a year: It was held that his procedure was illegal as far as the witness was con¬ 
cerned.— Queen v. Kadar Khan , I. L. R., 5 Mnd., 380. 

A District Magistrate has power under s. 528, post , to withdraw a case falling 
under this section.— In re Divendra Nath Shatiial , 1. L. R., 8 Calc., 851. 

Where a Magistrate bound down 26 persons to keep the peace after recording 
evidence as to 11 of them only, the order was set aside by the High Court as to the 
persons not affected by the evidence.— In re Rassitn Biswas, 10 C. L. R., 335. 

Under the Code of 1861 it was held, that it should appear, on the face of the 
order of the Magistrate, that he had received credible information that there was a 
likelihood of a breach of the peace.— In re Birreshuree Pershad , 6 W. R., Cr., 93. 

It is not necessary to call witnesses in support of an information laid before 
a Magistrate previous to issuing a summons to show cause under this section.— In re 
Mullick Fukeerun , 11 W. R., Cr., 6. 

The provisions of s. 350, post, apply to an inquiry under this section.—See 
note to that section, post. 

108. When any Magistrate not empowered to proceed 
. under section 107, or a Court of Session 
trate,°&a“not empow^ or High Court, has reason to believe that 
ered to act under sec- any person is likely to commit a breach of 
tion 107 . the peace or to do any wrongful act that 

may probably occasion a breach of the peace, and that such 
breach of the peace cannot be prevented otherwise than.by 
detaining such person in custody, such Magistrate or Court 
may issue a warrant for his arrest (if he is not already in 
custody or before the Court), and may send him before a 
Magistrate empowered to deal with the case under section 107., 

A Magistrate before whom a person is sent under this 
section may, in his discretion, detain such person in custody 
until the completion of the inquiry hereinafter prescribed. 

See the'proviso to 8. 494 of Act X of 1872. 

Under the previous sections of this chapter, the Magistrates empowered to act 
are Presidency Magistrates, District Magistrates, Subdivisional Magistrates, and 
Magistrates of the first class. 

If any Magistrate, not being empowered on that behalf, demands security to keep 
the peace, his proceedings are void.— S. 530 (c), infra. 

109. Whenever a Presidency Magis- 
Security for ^oodjifi- trate, District Magistrate, Subdivisional 

uKupMtad^ereons! Magistrate or Magistrate of the first class 

receives information— 

(а) that any person is taking precautions to conceal his 
presence within the local limits of such Magistrate’s jurisdiction, 
and that there is reason to believe that such person is taking 
such precautions with a view to committing an offence, or 

(б) that there is within such limits a person who has no 
ostensible means of subsistence, or who cannot give a satis¬ 
factory account of himself, 

such Magistrate may, in manner hereinafter provided, re¬ 
quire such person to show cause why he should not be ordered 
to execute a bond, with sureties, for his good behaviour for 
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Tin such period not exceedi ng six months as the Magistrate thinks 
fit to fix* 

# 

This section corresponds with paras. 1 and 4 of s. 504, and para. 2 of s. 515, 
of Act X of 1872, and with ss. 212 and 213 of Act IV of 1877. 

For form of bond for good behaviour under this section, see Sched. V, No. 11* 

Clause (a) seems to deal with what was termed under the Code of 1872 ‘ lurk¬ 
ing within the jurisdiction.’ 

See ss. 55, 56, ante , pp. 43, 45, as to powers of police to arrest under the ciroum- 
stances referred to in this section. 

Separate proceedings should be taken against each person ordered to find secu¬ 
rity, unless it is clear that there was such a connection between the parties as 
indicates the necessity of a contrary cnurse.-^A/arf. H. C. Pro., 17 th March 1863; 
Weir, p. 36. See Empress v. Nathu , I. L. U., 6 All., 214. 

Before a Magistrate can pass an order directing an accused to furnish bail and 
security for his good behaviour, it is necessary that the accused should be given an 
opportunity of entering into his defence, and that he should be clearly informed of 
the accusation which he has to meet .—Empress v. Ishwar Chundra Sur , 1. L. B., 
11 Calc., 13. 

After the expiration of the term of confinement in default of security, a second 
security cannot be demanded except upon some new proof of bad livelihood .—In 
re Juswunt Singh , 6 W. R., Cr., 18. 

If any Magistrate, not being empowered in that behalf, demands security 
for good behaviour, his proceedings are void.— S. 530 ( d ), infra. 

*110. Whenever a Presidency Magistrate, District Magis- 

Security for good trate > or Subdivisional Magistrate, dr a 
behaviour from habi- Magistrate of the first class, specially em- 
fuai offenders. powered in this behalf by tEe Local 

Government, receiveiTmformation that any person within the 
local limits of his jurisdiction is an habitual robber, house* 
breaker or thief, or an habitual receiver of stolen property, 
knowing the same to have been stolen, or that he habitually 
commits extortion, or in order to the committing of extortion 
habitually puts or attempts to put persons in fear of injury, 

such Magistrate may, in manner hereinafter provided*, re¬ 
quire such person to show cause why he should not be ordered 
to execute a bond, with sureties, for his good behaviour for 
' such period not exceeding three year s as the Magistrate thinks 
fit to fix. 

This section, to some extent, corresponds with ss. 505 and 506 of Act X of 
1872, and ss. 213, 214, and 231 of Act IV of 1877. The words in italics have 
been inserted by s. 5 of Act X of 1886. 

For form of bond for good behaviour under this section, see Sched. V, No. 10. 

Unlike the corresponding sections of the former Acts, this section omits power 
to require security from persons “ of notoriously bad livelihood or of a dangerous 
character," or “of a character so desperate and dangerous as to^render their 
release without security hazardous to the community." It also loses sight of the 
distinction drawn in ss. 505 and 506 of Act X of 1872 between men who are 
robbers, etc., by repute, and men who are proved to be habitual robbers, etc. 

Where the only information set forth in the order refers to an apprehended 
breach of the peace, the Magistrate has no authority whatever to resort to this 
section.— Empress v. Babua, I. L. R., 6 All., 132. He must proceed under s. 107. 
Under that section security can only be taken for one year. Under this section 
it can be taken for three years. 
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Before a Magistrate can pass an order directing an accused to furnish bail and Ch. VIII 

security for his good behaviour, it is necessary that the accused should be given s. 110 

an opportunity of entering into his defence, and that he should be clearly informed 
of the accusation which ho has to meet.— Empress v. Ishwar Chunder Sur , I. L. R., 

11 Calc., 13. 

The object of this chapter, it is to be borne in mind, is the prevention, not the | 
punishment, of crime. It is solely for the purpose of securing good behaviour, and 
any attempt to use it for the punishing of past olfences is wrong and not sanctioned' 
by law. —In re Umbica Proshad,! C. L. It., 268, per Macphbrson and Birch, JJ. 

When a charge of a specific offence is under trial, proceedings under this chap¬ 
ter should not be taken.— lb.; In re Juggut Chunder Chuckerbatty , I. L. R., 

2 Calc., 110., Pro., 4 Mad. H. C. It., Appx., 441; In re Pedda Siva Reddi , I. L. R., 

3 Mad., 238. The mere fact that a person from whom security is required has been 

previously convicted of offences against property is not sufficient to justify proceed¬ 
ings under this section (110), unless there be additional evidence that the person 
complained against has done some act or resumed avocations indicating on his 
part an intention to return to his former course of life.— In re Haidar Ali , I. L. li., 

12 Calc., 520. There the High Court remarked (p. 524) : 11 In this case, the person 
from whom security was required had only recently been released from jail, and we 
think it was rather the duty of the police to ussist him in finding honest employ¬ 
ment than to apply to have him incarcerated for a further period merely on the 
ground of his previous convictions.” See also In re liaja Valad Hussein Saheb, 

I. L. R., 10 Bom., 174; Empress v. Murli , Punj. Rec., 1885, p. 89. 

In In re Pedda Siva Reddi , I. L. R., 3 Mad., 238, the Court (Turner, C. J., 
and MuthijsaKii Ayyar, J.) said : “ The power given by the 505th section (s. 110 of 
this Code) is one which should always be exercised with nice discretion by the Magis¬ 
tracy, but its exercise is not to be confined to cases in which positive evidence 
is forthcoming of the commission of crime by the persons agaiust whom it is sought 
to enforce the law. The power is a preventive and not punitive power.” Although 
when witnesses are examined as to general character , their testimony is not of much 
value as to the habitsof a suspected person, unless they can, in support of their opinion, 
adduce instances of the misconduct imputed, when the question is only as to repute, 
the evidence of witnesses, if reliable, is not without value, though they may not be 
able to connect the suspected person with the actual commission of the crime.— lb. 

In proceedings under this section it has been held that conversations out 
of Court with persons however respectable are not legal or proper material 
to act upon. See the remnrks of Straight, J., in Empress v. Babua , I. L. R., 

6 All., 132, p. 136. The information to be required in proceedings for taking 
security for good behaviour by a Magistrate before issuing an order under s. 112 
maybe, to some extent, of a hearsay and general description ; but when the party to 
whom the order is directed appears in Court in obedience to such order, the inquiry 
must ^e conducted on the lines laid down by s. 117. It is not because a man has a 
bad character that he is therefore necessarily liable to be called upon for sureties 
of the peace or for good behaviour. There must be satisfactory evideuco in the 
one case that he has done something, or taken some step, that indicates an intention to 
break the peace, or that he is likely to occasion a breuch of the peace; and in the 
other, that he is within the category of persons mentioned in this section (110), the 
determination of which question must always be guided by the considerations pointed 
out in Empress v. Nawah, I. L. R., 2 AH., 835.— lb. 

Amount of security .—The amount of security to bo furnished should be such 
as to afford the person a fair chance of complying with the order, so as not to 
make the alternative of imprisonment unavoidable.— Empress v. Dedar Sircar , 

I. L. R., 2 Calc., 384; (S.C.) 1 C. L. R., 95. The Magistrate should consider the 
station in life of the person concerned, and should not go beyond a sum for which 
there is a fair probability of his being able to find security. The imprisonment in 
default is provided as a protection to society against the perpetration of crime by 
the individual, not as a punishment for a crime committed; and being made condi¬ 
tional on default of finding security,'it is only reasonable and just that the indivi¬ 
dual should be afforded a fair chance at least of complying with the required con¬ 
dition of security.— Mad. H. C. Pro., 2 6th April , 1869,4 Mad. II. C. R., Appx., 46; 
and see Re Nilmadhub Ghosal, 19 W. R., Cr., 1. 

(A.H., O.P.O.) 6 



82 


SECURITY FOR GOOD BEHAVIOUR. 


Cb. VIII When the amount of security is primd facie unreasonable, the High Court can 

s. Ill call upon the Magistrate to certify the grounds upon which he fixed it.— Empress 

v. Dedar Sircar, I. L. 11., 2 Calc., 384; (S.C.) 1 C. L. R., 95. • 

Security of Its. 20,000, in four sureties of Rs. 5,000 each, for one year, or in 
default imprisonment for the same period, the first two months simply, and the 
remaining ten months rigorously (/« re Vmbica Frosliad , 1 C. L. R., 268), and a 
recognizance of Rs. 10,000 with two sureties for 11s. 5,000 each ( In re Juggut 
Chunder Chucherbutty , I. L. R., 2 Calc., 110) were held to be unreasonable. 

In the case of The Empress v. Iiala Chand Dass , 6 C. L. R., 128; (S.O.) I. L. R., 
6 Calc,, 14, each of seven accused persons were ordered to find two sureties to 
the amount of Rs. 500 each; three of them to deposit in cash Rs. 1,000 each ; two 
of them Rs. 500 each; and the remaining two Rs. 250; and in default to have 
rigorous imprisonment for one year. Pontjfbx and McDonkll, JJ., held, that it 
was illegal to require deposits in cash instead of bonds, and that the order ns to 
sureties was prohibitive. Pontifex, J., observed:—“With respect to the sureties, 
it (the order) is prohibitive, for it is scarcely likely that fourteen sureties in Rs. 500 
each would be forthcoming in a place like Hhaokalty. My own experience in 
Calcutta has shown me, that respectable people in Calcutta, who have to provide 
sureties upon grants of letters of administration, have to pay heavy sums for the 
sureties; and I can only suppose that it would be greatly more expensive for 
reputed budmashes to provide sureties for good behaviour. So that it comes to 
this, that the requirement of two sureties to the amount of Rs. 500 each, for 
each of the defendants, will, in eilect, be inflicting a heavy fine upon them in a 
case only of suspicion and reputation.” 

In making an order for security to keep the peace, a Magistrate has no right 
to enforce an arbitrary condition not essential for the object in view,—namely, 
to restrain a party from the infringement of the law; still less has he a right to 
impose impossible conditions.— In re Narain Soobodhee , 22 W. R., Cr., 37. 

After the expiration of the term of confinement in default of security, a 
second security cannot be demanded except upon some new proof of bad liveli¬ 
hood.— In re Juswunt Singh, 6 W. R., Cr., 18. 

Where an accused person was convicted of theft and sentenced to two years’ 
rigorous imprisonment, and was further ordered to enter into his own recognizance 
for Rs. 50, and find two sureties each for a like sum, for his good behaviour for 
one year after the term of his imprisonment had expired, and in default to suffer 
rigorous imprisonment for one month,—it was held that the latter part of the 
order was bad.— Tamiz Maiulal v. Umid Karigar, I. L. 11., 9 Calc, 215. See 
remarks of Sfankte, J., in Empress v. Partab, I. L. R., 1 All., 666. 

Separate proceedings should be taken against each person ordered to find secu¬ 
rity, unless it is clear that there was such a connection between the parties as 
indicates the necessity of u contrary course.—Mod. II. C. Pro., 17th March 1863; 
Weir, p. 36. See Empress v. Nathu, I. L. R., 6 All., 214. # 

The order must specify a definite period for which the security is required._ 

Mad. H . C. Pro., 8th April, 1876; Weir , p. 36 ; In re Pcdda Siva Ueddi, I. L. R., 
3 Mad., 238. 

111 . The provisions of sections 109 and 110 do not 
Proviso as to Euro- apply to European British subjects in cases 
pean vagrants. where they may be dealt with under the 

European Vagrancy Act, 1874. y 

Under s. 517 of Act X of 1872, the provisions generally of the corresponding 
chapter of that Act were made not to apply to European British subjects. 

European subjects may be dealt with under this chapter in cases not coming 
within the European Vagrancy Act, IX of 1874. 

. By s. 5 of that Act, the Magistrate or Justice of the Peace shall, in case of an 
apparent vagrant, or in any other case when a person apparently a vagrant comes 
before him, make a summary inquiry into the circumstances and character of the 

K ent vagrant, and if he is satisfied that such person is a vagrant, he shall record 
office a declaration to that effect. 
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(1.) If he is farther of opinion that the vagrant is not likely to obtain 
employment at once, or if he lias reason to believe that a declaration of vagrancy has 
on any foamer occasion been recorded in respect of such vagrant, he shall require 
the vagrant to go to a Government workhouse, and shall draw up an order to that 
effect. 

(2.) The vagrant shall then be placed in charge of the police for the purpose 
of being forwarded to the workhouse, and the said order shall be a sufficient 
authority to the police for retaining him In their charge while lie is on his way to 
the workhouse, and to the governor of tlio workhouse for receiving and detain¬ 
ing such vagrant. • 

When the officer making the inquiry mentioned in s. 5 is of opinion that 
the vagrant is likely to obtain employment in any place subject to the Local 
Government, or (when the vagrant is in any part of the dominions mentioned in 
s. 1) in any place subject to any adjacent Local Government, such officer may, 
in his discretion, forward the vagrant to such place in charge of the police, and draw 
up an order to that effect. Such order shall be a sufficient authority to the police 
for retaining the vagrant in their charge while he is on his way to such place of 
employment.— Act IX of 1874, s. 6. 

Upon his arrival at the place of employment, the vagrant shall be taken before 
tbe nearest Magistrate of Police or Justice of the Peace exercising powers as 
aforesaid, to whom the order for transmission shall be delivered. Such officer shall 
thereupon, to the best of his ability, assist the vagrant in seeking employment, and 
may, in the meantime, if he think fit, keep the vagrant in the charge of the police. 
Should the vagrant fail to obtain suitable employment within a reasonable time, 
not exceeding fifteen days from such arrival, such officer shall forward him to* a 
Government workhouse in the manner provided by a. 5.— Act IX of 1874, s. 7. 

$ * Vagrant” means a person of European extraction (see s. 3 of the Act) 
found asking for alms or wandering about without any employment or visible 
means of subsistence,— Act IX of 1874, s. 3. 

112 . When a Magistrate acting under section 107, sec- 
„ , , , tion 109 or section 110 deems it necessary 

Order to be made. , , 1 J 

to require any person to snow cause under 
such section, he shall make an order in writing, setting forth 
the substance of the information received, the amount of the 
bond to be executed, the term for which it is to be in force, 
and the number, character and class of sureties (if any) 
required. 

This section corresponds with ss. 492, 509 (para. 1), and 515 (para. 1) of Act 
X of 1872, and with ss. 216 (para. 1) and 222 of Act IV of 1877. 

Under the previous Acts, the circumstances to which this section refers 
were to be set out in the summons, except where the person, to whom otherwise a 
summons would have been issued, was in Court. Under this Act, unless such 
person is in Court (s. 113), a summons or warrant must be issued (s. 114), 
accompanied by the order made. 

Character and class of sureties .—Where an order was made by a Magistrate 
requiring that the accused should give two sureties, being “ persons of respectability 
and substance not related to him and residing within one mile of his house,” and it 
appeared that there was no person of respectability within a mile of the house 
of the accused, the High Court expunged the conditions prescribed as being arbi¬ 
trary.— In re Narain Sooboddhee , 22 W. R., Cr., 37. 

The provision directing the Magistrate to specify in his order the character and 
class of the sureties required, enables the Magistrate, for example, to require land¬ 
holders as sureties, aud in such oase to refuse to accept pleaders or bunyas as 
sureties. 

The direction that the order should set out the substance of the information is 
very importtfht, and ought to be carefully complied with, though the omission to 
comply with it would not be sufficient to justify the High Court in quashing the 
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ORDER. 


Ch. VIII proceedings, unless the petitioner had been prejudiced.—Seo Koonjbehary Chow - 
8. 112 dhry v. Eknath Gurain, 15 W. R., Ur., 43 ; s. 537, infra; Abasu Begum v. Umda 
Khartum , I. L. 11., 8 Culc., 724; Reg. v. Giuiga Singh , 20 W. R., Cr., 36. 

In the case of The Empress v. Nathu , I. L. R., 6 All., 214, n Magistrate 
ordered 69 persons to show cause why they should not givo security to keep the 
peace. The order purpoi ted to be made under s. 112, the ground of the order being 
thus stated:—“ From reports made by .the Police and the Tahsildar, it seems that 
there is danger of a breach of the public peace by the persons mentioned below, 
because a rival sect is opposed to the celebration of the Rathjuttra • Mela.*’ 
After an enquiry as against all the accused jointly, the Magistrate, on the evidence 
of the Tahsildar and a Sub-Inspector of Police, ordered that 10 of the ac¬ 
cused, who were said to be ringleaders, should enter into bonds with sureties, 
and the rest should enter into their own recognizances to keep the peace for one 
year. On reference to the High Court, Straight, J., pet the order aside, 
because (1) the order did not adequately or properly disclose the substance 
of the report or information upon which the summons was issued; (2) that the 
statements of the Tahsildar and Sub-Inspector as to the majority of the persons 
summoned were too loose to justify a wholesale order for security; (3) that the 
mela only lasting for a fortnight, it was an excessive exercise of power to require 
all the parties to give security for a year ; (4) that there should have been clear and 
distinct evidence affecting each of the defendants warranting an inference that 
they were likely to commit a breach of the peace or to do n wrongful act likely to 
occasion a breach of the peace. Straight, J., said : Putting aside for a moment the 

obvious inconvenience, to use the mildest term, of dealing with 69 different persons 
in one proceeding, his (the Magistrate's) order, as purporting to be prepared under 
s. 112 of the Criminal Procedure Code, does not adequately or properly disclose 
the substance of the report or information upon which his summons issued. Parties 
against whom process is issued .... are entitled to something more than a 
mere assertion in writing by the Magistrate that he has been informed that a 
breach of the peace is likely to occur, in order to enable them, if they are in a 
position to do so, to bring evidence to rebut the truth of such information .... 
The provisions of the Code of Criminal Procedure as to finding security for the 
peace may be easily converted into an engine of injustice and oppression, and this 
Courtis bound to watch over proceedings adopted thereunder with the closest scrutiny. 
.I do not wish to say a word more than is absolutely necessary, as 

I am aware that the Magistrate has an exceedingly difficult district to deal with ; 
and I should be sorry in any way to weaken his legitimate authority or action. 
Rut the Criminal Procedure Code must not be made use of for the purpose of 
supplying administrative deficiencies in the shape of an inadequate police force 
to keep a place in order.” See In re Kassim Biswas , 10 C. L. R., 335, where 
26 persons wero bound over to keep the peace by a Magistrate who recorded 
evidence against 11 only. 

Where a witness for the defence in a case of rioting stated that he was at or 
near the scene of the riot, the Magistrate, without any further proceedings, ordered 
him to enter into a bond to keep the peace. The order wqs set aside as illegal.— 
In re Kadar Khan , I. L, R., 5 Mad., 380. 

No order should be made for security until the person called on has had an 
opportunity to defend himself.— Empress v. Ishwar Chundra Sur , I. L. R. f 

II Calc., 13. 

When a Magistrate has called upon persons to show cause why they should 
not be bound down iu their own recognizances to keep the peace, he cannot go 
beyond the requisition, and on the adjudication of the matter order them to furnish 
other securities besides.— In re Abdool Bari , 25 W. R., Cr., 50; Ram Kissore 
Acharjee Chowdhry v. Arip Khan , 21 W. R., Cr. 6. See s. 118, infra . 

In the case of Anundee Kooer v. Sooneet Kooer , 10 W. R., Cr., 40, it was held, 
•under the Criminal Procedure Code of 1861, that a Magistrate had power to oancel 
an order summoniug a person to show cause why he should not enter into a bond 
to keep the peace. See ss. 125, 126, and 530 (/) as to cancelling a bond taken 
under this chapter. 

Amount of bond-* See note to 8. 110. 
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113 . If the person in respect of whom such order is 

ProceduM m respect made is present in Court, it shall be read 
of person present in over to him, or, if he so desires, the sub- 
Court ‘ stance thereof shall be explained to him. 

This section corresponds generally with the explanation to s. 492 of Act X 
of 1872, and para. 2 of s. 216 of Act I v of 1877. 

114 . If such person is not present in Court, the Magis- 

Summons or warrant trate slia11 issue a summons requiring him 
in cose of person not to appear, or, when such person is in cus- 
so present. tody, a warrant directing the officer in 

whose custody he is to bring him, before the Court: 

Provided that, whenever it appears to such Magistrate, 
upon the report of a Police-officer or upon other information 
(the substance of which report or information shall be recorded 
by the Magistrate), that there is reason to fear the commission 
of a breach of the peace, and that such breach of the peace 
cannot be prevented otherwise than by the immediate arrest 
of such person, the Magistrate may at any time issue a warrant 
for his arrest. 

See 88. 494 and 615 (para. 1) of Act X of 1872, and s. 217 (proviso) of Act 
IV of 1877. 

For form of summons on information of a probable breach of the peace, see 
gclied. V, No. 12. 

Under the former Acts, X of 1872 and IV of 1877, the procedure was 
slightly different. The Magistrate issued a summons, setting forth the particulars 
referred to in s. 112 (see Act X of 1877, ss. 491, 492) ; and if the person summoned 
did not attend, a warrant might then be issued for his arrest (s. 494, para, iv); 
provided that a warrant might, ns under the proviso to this section in certain cir¬ 
cumstances, be issued at once. 

Under this Act the Magistrate must make an order in writing under s. 112, 
and this order must accompany every summons or warrant issued under s. 114. 

Under the proviso to s. 217 of Act IV of 1877, the substance of the reporter 
information was directed to be recorded in the warrant. Here it would seem to be 
sufficient for the Magistrate to record a proceeding, setting forth the substance of 
the report or other information. 

In ordering the arrest of a person under this section, the Magistrate must 
act on recorded information; it is not enough for him to express a belief that 
such a course is necessary. Not only must he have (( reason to fear the commission 
of a breach of the peace, 11 but that such breach of the peace cannot be prevented 
otherwise than by the immediate arrest of such person. See Empress v. Babua , 
I. L. R., 6 All., 132, p. 138. 

The words “ there is reason to fear the commission of a breach of the peace M 
seem to limit the Magistrate's power to cases under s. 107. 

115 . Every summons or warrant issued under section 114 

Copy Of order under sLa11 be accompanied by a copy of the 
section 112 to nccom- order made under section 112, and suen 
pany summons or war- copy shall be delivered by the officer serv- 
mnt ‘ ing or executing such summons or warrant 

to the person served with, or arrested under, the same. 

This section is new. 


Ch. VIII 
ss. 118-118 
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Ch. VIII 
n. 116-117 


116 . The Magistrate may, if he sees sufficient cause, 
Power to diapenso dispense witb. the personal attendance of 
with personal attend- any person called upon to show cause why 
!lMCe ‘ he should not be ordered to execute a bond 

for keeping the peace, and may permit him to appear by a 
pleader. 

See s. 495 of Act X of 1872 and s. 218 of Act IV of 1877. 

‘Pleader’ includes advocate, a vakil or an attorney of a High Court, and 
any muktar or other person appointed with the permission of the Court to act 
in the proceedings; see definition, s. 4, cl. (w), supra, p. 6. 

The former Acts were more specific, giving the Magistrate power to permit the 
person informed against to appear and enter into the required security or recogni¬ 
zance, or to show cause against such requisition by an agent duly authorized to 
act in his behalf. 

See In re Dinonath Mullich , I. L. R., 12 Calc., 133, as to circumstances 
under which a Magistrate ought to allow a person called upon to show cause to 
appear by pleader. 


117 . When an order under section 112 has been read or 
.inquiry ns to truth explained under section 113 to a person 
of information. present in Court, or when any person 

appears or is brought before a Magistrate in compliance with, 
or in execution of, a summons or warrant issued under section 
114, the Magistrate shall proceed to inquire into the truth of 
the information upon which he has acted, and to take such 
further evidence as may appear necessary. 

Such inquii’y shall be made, as nearly as may be practi¬ 
cable, where the order requires security for keeping the peace, 
in the manner hereinafter prescribed for conducting trials in 
summons-cases ; and where the order requires security for 
good behaviour, in the manner hereinafter prescribed for 
conducting trials in warrant-cases, except that no charge 
need be framed. 

For the purposes of this section the fact that a person is 
an habitual offender may be proved by evidence of general 
repute or otherwise. 

See the Explanation to s. 491 of Act X of 1872, and see also s. 515, 
para. 3, of the same Act. 

In In the matter of Kookor Singh , 1 C. L. R., 130, it was held, that a person 
against whom proceedings for bad livelihood were taken was entitled to have 
embodied in a charge the precise matter which the Magistrate considered established 
by evidence against him. This section lays down a distinct procedure, but provides 
that it shall be unnecessary in such cases to frame a charge. See Empress ▼. 
Bahua , I. L. R., 6 All., 132. 

When a Magistrate does not find that a person is himself likely to commit a 
breach of the peace, he cannot order him to furnish security, and hold him by anti¬ 
cipation responsible for the result of resistance to acts which are not shown to be 
illegal or likely to induce a breach of the peace .—In re Sheo Sum Lall , 3 C. L. R., 
280; see In re Kashi Chunder Doss , 10 13. L. R., 441; (S. 0) 19 W-R., 47. In 
the former case a tehsildar applied for assistance from the Police while distraining the 
crops of certain ryots. On this being reported to the Magistrate, he required the 





INQUIRY AS TO TRUTH OF INFORMATION. 


87 > 


tehsildar to give security to keep the peace, oil the ground that any riot which might Ch. VIII 
result from the resistance of the ryots would be attributable to his acts. The order s. 117 
of the Magistrate was set aside as illegal by the High Court. See Reg. v. Abdul 
Huq, 20 W. U., Cr., 57. 

Under Act X of 1872, it was repeatedly held, that a Magistrate could not bind 
over a person to keep the peace until he had adjudicated on the evidence before 
him, the intention of the Legislature being that a person accused should have an 
opportunity of exculpating himself.— Reg. v. Isrccpershad Singh, 20 W. it., Cr.,18 ; 

In re Umda Khanum , 3 C. L. It., 72; Rajah Run Baliadoor Singh v. Ranee 
Tilessuree Kocr , 22 W. It., Cr., 79 ; In re Nursingh Narain , 10 W. It., Cr., 1; 
Ramkissore Acharjee Chowdhry v. Arip Khan , 21 W. It., Cr., 6; Goshain 
Luchmun Pershad Pooree v. Pohoop No rain Paoree , 24 W. It., Cr., 30; Noor 
Mohamed v. Nil Rutun Bagchee , 18 \V. It., Cr., 2 ; Maghan Misra v. Chamman 
Teli , 2 13. L. It., Ap. Cr., 7; In re Ohhil Chunder Biswas , 1 C. L. R., 48. See 
Reg. v. Gungaram Potdar , 24 W. It., Cr., 10. 

Procedure .—The procedure to be followed under this Act is prescribed by 
Chapters XX and XXT, infra. Under the former chapter no provision is made 
for the cross-examination of witnesses, but it would, no doubt, be held, as under 
Act X of 1872, that an opportunity must be given to the parties of cross-examin¬ 
ing witnesses .—Noor Mahomed v. AiZ Rutun Bagchee , 18 W. It., F. 13., Cr., 2. 

See Reg. v. Nussecrooddeen , 2 All. II. C. It., 461; and Reg. v. Shunknr , 2 All. 

H. C. It., 406; and Mad. II. C. Pro., 3 rd Nov. 1858, Weir, p. 37 ; Ramkissore 
Acharjee Chowdhry v. Arip Khan , 21 W. R., Cr., 6. Chapter XXI, by s. 256, 
makes provision for the accused, “at any time while he is making his defence, to 
recall and cross-examine any witness for the prosecution present in the Coqrt or 
in its precincts.’* 

It was held, under Act X of 1872, that the Magistrate was bound to assist 
both parties in producing their witnesses.— Reg. v. Cheyt Singh , 22 W. It., Cr., 70 ; 
see In re Koohor Singh , 1 C. L. It., 130. According to the procedure laid down 
in Chapters XX and XXI, it appears to be in the discretion of the Magistrate to 
summon such witnesses oflercd by the parties as he thinks fit. See ss. 244, 255, 

257, infra . Under the last of these sections the Magistrate must record his reasons 
for refusing to summon witnesses whose attendance is desired by the accused. 

Before an order can be made under this section, the inquiry must show upon 
the evidence that there is a reasonable probability of a breach of the peace, and 
not merely a bare possibility of a breach of the peace.— Reg. v. Abdul Huq, 20 W. R., 

Cr., 57; Goshain Luchmun Pershad Pooree v. Pohoop Narain Pooree, 24 VV. R., 

Cr., 30; In re Sheo Suni Lull, 3 C. L. R., 280; In re Kashi Chunder Bass , 

10 B. L. R., 441; (S. C.) 19 AV. K., Cr., 47. The onus is on the party on whose 
information or complaint the summons or warrant, as the case may be, was issued.— 
j Dunne v. Ileni Chunder Chowdhry, 12 W. R., Ci\, 60; Reg. v. Nirunjun Singh , 

2 All. H. 0, R., 431. 

AVhcre the ground of complaint to which the summons has reference is found 
by the Magistrate to be unfounded, the Magistrate cannot proceed to adjudicate 
that au entirely different ground existed upon which it was likely the person 
summoned would commit a breach of the peace .—Ramkissore Acharjee Chowdhry 
v. Arip Khan, 21 W. R., Cr., 6. 

Notwithstanding the introduction of the words 1 accused* and * conviction,* the 
provisions of s. 350, post, apply to an inquiry instituted under s. 107, with a 
view to enforcing the giving of security against a breach of the peace. And in 
such a case, where the Magistrate by whom only part of the evidence has been 
taken is succeeded by another Magistrate while such inquiry is pending, the 
person called ifpon to show cause under the latter section may insist upon the recall 
and re-examination of the witnesses whose evidence has already been taken by the 
former Magistrate.—See Buroda Kant Roy v. Korrimuddi Moonshee , 4 C. L. R., 452. 

Evidence .—It is only evidence of specific conduct on the part of the accused 
frojn which the reasonable and immediate inference is that they are likely to 
commit a breach of the peace, which will justify a Magistrate in adjudicating under 
this chapter .—Rajah Run Baliadoor Singh v. Ranee Tilessuree Kooer , 22 W, R., 79. 

The mere record of previous convictions on account of which a person has under¬ 
gone punishment does not satisfy the requirements of ss. 110, 117 and 118, and 
ft is manifestly wrong to use these provisions so as to add to the punishment of 
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Ch. VIII past offences.— In re Raja Valad Hussain Saheb, I. L. R., 10 Bom., 174. See 
e.118 Empress v. Nawab, I. L. It., 2 All., 935; and In re Soobooddhi , 6 W. R., Cr., 6. 
There must be additional evidence that lie has resumed avocations indicating on liis 
part an intention to return to his former course of life— In re Haider Ali , 
I. L. R., 12 Calc., 520. 

The evidence must be legal evidence taken and recorded. The report of a 
Subordinate Magistrate would not be sufficient (Reg. v.Jivanji Limji , 6 Bom. H. C. 
K., Cr., 1 ; Reg. v. Dalpatram Pemabhai,5 Bom. II. C. R., Cr., 105), though such 
report would be sufficient information upon which the Magistrate might issue a 
summons— Ibid. 

Showing cause is not the mere putting in a written, or making a verbal, state¬ 
ment, but the supporting of that.statement by such evidence as the party may be 
able to produce.— Chulan Tewari v. Sukedad Khan, 23 W. R., Cr., 9. If, however, 
the party against whom the order is made admits the truth of the information upon 
which it is based, it would seem to be unnecessary to proceed with the inquiry. 
— Reg. v. Lall Beharee Singh , 11 \V. R., Cr., 50, sed quaere. In Reg, v. lrapabin 
Basapa , 8 Bom. H. C. R., Cr., 162, it was held, that evidence, that is legal evidence, 
must be recorded. See Reg. v. Isreepershad Singh , 20 W. R., Cr., 18 ; and Ram - 
hissore Acharjee Chowdhrp v. Arip Khan , 21 W. 11., Cr., 6. The evidence must be 
taken in the presence of the person called upon to show cause.— lb. 

It should be borne in mind that separate proceedings should be taken against 
each person ordered to find security, unless it is clear that there is such a connec¬ 
tion between the parties as indicates the necessity of a contrary course.— Mad. H. 
C. Pro., nth March 1863, Weir , p. 36. See Empress v. Nathu , I. L. R., 6 All., 
214. r 

Under s. 491 of Act X of 1872 (s. 107, supra), it was held, that an order 
postponing proceedings until the person called upon to show cause should-have 
established in a Civil Court the title claimed by him to the property in dispute, and 
with reference to which it was alleged there was a likelihood of a breach of the 
peace, amounted to a discharge.— Empress v. Dhuniram, 5 C. L. R., 366. 

118. If, upon such inquiry, it is proved that it is neces- 
Order to give secu- sary for keeping the peace or maintaining 
rlt y- good behaviour, as the case may be, that 

the person in respect of whom the inquiry is made should exe¬ 
cute a bond, with or without sureties, the Magistrate shall 
make an order accordingly : 

Provided— 

first —that no person shall be ordered to give security of 
a nature different from, or of an amount larger than, or for 
a period longer than, that specified in the order made under 
section 112 : 

secondly —that the amount of every bond shall be fixed 
with due regard to the circumstances of the case, and shall not 
be excessive: 

thirdly —that when the person in respect of - whom the 
inquiry is made is a minor, the bond shall be executed only 
by his sureties. 

The first part of this section corresponds generally with s. 497 of ^t 2^ of 
1872, and with s. 220 of Act IV of 1877. The second proviso is in accordance with 
para, 1 of s. 493 of the former Act, with a further provision that the bond shall 
not be excessive. The addition seems to have been suggested by the cases of 
Empress v. Dedar Sircar, I. L. R., 2 Calc., 384; (S.O.) 1 C. L. It., 95; see 
also Mad. II, C, Pro., 26 th April, 1869; Weir, p. 36; In re Nilmadub Ohosal, 
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19 W. R., Cr., 1; In re Umbica Prosad , 1 C. L. II., 268 ; In re Juggut Chunder 
Chuckerbutty , I. L. It., 2 Calc., 110; (S. C.) 1 C. L. It., 48; and Empress v. Kala 
Chand Hass, 6 C. L. R., 128 ; (S. C.) I. L. It., 6 Calc., 14. See Ram Sing v. Empress , 
Punjab Rec., 1888, j>. 1. In the first of these coses it was said that the amount 
of the security to bo prescribed should be such as to afford the person against 
whom the order was made a fair chance of complying with the order. It was 
considered that security of Its. 2,000 in four sureties of Rs. 500 each, or in 
default imprisonment (In re Umbica Proshad , 1 C. L. R., 268), and a recog¬ 
nizance of Rs. 10,000, with two sureties of Rs. 5,000 each (In re Juggut 
Chunder Chuckerbutty , I. L. It., 2 Calc., 110; (S. C.) 1 C. L. R., 48), were 
excessive and unreasonable. In the case of 7'he Empress v. Kala Chand Dass , 
I. L. It., 6 Calc., 14; (S. O.) 6 C. L. It., 128, where it appeared that the 
securities required were prohibitive, the High Court modified the orders and 
reduced the amounts of the securities to what it considered reasonable under the 
circumstances. 

The last proviso to the section is new. 

It would seem that, notwithstanding the first proviso, it would be competent to 
the Magistrate under this section to make an order upon the inquiry discharging 
the accused upon his own recognizance, although the order made under s. 112 
should have required a bond with sureties. 

The order should not be for the extreme term except when absolutely 
necessary.— Empress v. Nathu , I. L. R., 6 AH., 219. Sec the notes to s. 110, 
ante , p. 80. 

It is only the person in respect of whom the inquiry is made who can be 
ordered to give security. It is illegul to take recognizances from one person in 
order to prevent another committing a breach of the peace.— Ram Coomar Bauer - 
jee v. Rajah Gopal Singh Deb , 17 \V. R., Cr., 54. 

An order to execute a seeond recognizance during the time the first 
recognizance is in force was held to be illegal under the Code of 1861.— Reg. v. 
Kumodini Kant Banerjee Chowdhry , 9 R.L. R., App., 30. See In re Juswunt Singh , 
6 W. R., Cr., 18. 

Appeal. —Any person required by a Magistrate other than the District Magis¬ 
trate or a Presidency Magistrate to give security for good behaviour under this 
section may appeal to the District Magistrate.— Section 406, infra . But there is 
no appeal in other cases of this class.— Chand Khan v. Empress , I. L. R., 
9 Calc., 878. 

As to rejection or discharge of sureties, see ss. 122, 126, infra . 

119. If, on an inquiry under section 117, it is not 
Dfsclmrge of person proved that it is necessary for keeping the 
informed against. peace or maintaining good behaviour, as 
the case may be, that the person in respect of whom th*e 
inquiry is made should execute a bond, the Magistrate shall 
make an entry on the record to that effect, and, if such person 
is in custody only for the purposes of the inquiry, shall release 
him, or, if such person is not in custody, shall discharge 
him. * 

This section corresponds generally with s. 496 of Act X of 1872, and with 
s. 219 of Act IV of 1877. It points more specifically than the former Acts did * 
to the necessity of proof that there is occasion to require security. 

Where the information upon which the summons was issued is found on inquiry 
by the Magistrate to be unfounded, he cannot proceed to adjudicate that an 
entirely different ground existed upon which it was likely the person called upon 
to show cause would commit a breach of the peace.— Ramkissore Acharjee Chowdhry 
▼. Arip Khan , 21 W. R., Cr., 6. 


Ch. VIII 
b. 119 
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PERIOD PROM WHICH SECURITY REQUIRED. 


Cb Till 
bs. 120-121 


C.—Proceedings in all Cases subsequent to Order 
to furnish Security. 

120. If any person in respect of whom an order requir- 
Commencement of in g security is made under section 106 or 

period for which secu- section 118 is, at the time such order is 
nty is required. made, sentenced to, or undergoing a sen¬ 

tence of, imprisonment, the period for which such security is 
required shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date of 
such order. 

This section corresponds generally with s. 489, para. 2, and s. 504, parn. 2, 
of Act X of 1872 ; and with ss. 210 and 224 of Act IV of 1877. 

Under these Acts, however, where the person to be bound was undergoing 
sentence for an oflence, it was directed that he should be brought up on or after 
the expiration of his sentence for the purpose of being bound. 

In Reg. v. Shona Dagce , 24 W. K., Cr., 13, it was held, that when the convic¬ 
tion of an offence is contemporaneous with an order for taking security for good 
behaviour (as under s. 106 of this Act), ss. 504—506 of Act X of 1872 contem¬ 
plated that the sentence for that offence should first be carried out, and the person 
to be*bound should then be brought up for the purpose of being bound. So, in the 
case of Empress v. Partab, I. L. H., 1 AH., 666, where an accused person was 
sentenced to be rigorously imprisoned for dishonestly having received stolen property, 
and for being by repute a thief, and on the expiration of the term of imprisonment 
ordered to furnish security for good behaviour,—it was held by Spankie, J., that 
a proceeding should have been drawn up, representing that the Magistrate was 
satisfied from the evidence that the accused woe by repute n thief, and therefore 
security should be required of him; and that an order should have been recorded to 
the effect that, on the expiry of the imprisonment, the accused should be brought up 
for the purpose of being bound. See Tamiz Mandal v. Umid Karigar , I. L. R., 
9 Calc., 215. 

Under this section it would seem that there is no necessity for the accused 
being brought up on the expiration of the term of imprisonment, but that ho 
may be required at once to furnish the requisite security. Section 123, however, 
provides, that if any person does not give security on or before the date on which 
the period for which such security is to be given commences, he shall, if he 
is already in prison, be detained in prison until such period expires, or until within 
such period he gives the security required. 

• 

121. The bond to be executed by any such person shall 

* ^ , , bind him to keep the peace or to be of 

good behaviour, as the case may be, and m 
the latter case the commission or attempt to commit, or the 
abetment of, any offence punishable with imprisonment, where- 
ever it may be committed, is a breach of the bond. 

This section corresponds with para. 6 of s. 502 of Act X of 1872 and with 
s. 227 of Act IV of 1877. 

As to the procedure on forfeiture of bonds, sec Chap. XLII, post. 

Para. 6 of s. 502 of Act X of 1872 provided, that “the commission, or 
attempt to commit, or abetment, of any offence whatever, and wherever it may be 
committed, is a breach of the bond." The Madras High Court wa9 of opinion that 
that paragraph was not to be read as a definition of the acts which would give rise 
to the liability to the penalty of the bond, so as to confine the liability to .occasions 
on which some actually punishable offence had been committed so as to render 
it incumbent on the prosecutor, in calling upon the defendant to show cause why 





IMPRISONMENT IN DEFAULT OF SECURITY. 


91 


tlie penalty should not be levied, to establish the actual commission of an offence. Ch. VIII 
The Court was satisfied that ,it was intended merely as an illustration of some ss. 122-128 
modes Tn which the bond might be broken .—Ananthacharri v. Ananthacharri , 

I. L. R., 2 Mad., 169. 

A Magistrate ought not to forfeit a recognizance to keep the peace unless the 
person charged with the breach lias had an opportunity of cross-examining the 
witnesses upon whose evidence the rule to show cause has been issued .—Empress v. 

Nobin Chnnder Dull , 4 C. L. R. (F. B.), 243; I. L. R., 4 Calc. (F. B.), 865. 

122. A Magistrate may refuse to accept any surety for 
good" behaviour offered under this chapter, 

Power to reject sure- on the ground that, for reasons to be 
ties. recorded by the Magistrate, such surety is 

an unfit person. 

This section corresponds with s. 516 of Act X of 1872, with the further provi¬ 
sion that the Magistrate must record his reasons for rejecting a surety. 

The ground upon which a Magistrate refuses to accept any surety must be 
valid and reasonable .—In re Narain Sooboddhee , 22 AV. R., Cr., 37. Thus a 
Magistrate has no power to impose an arbitrary condition not essential to restrain 
a party from the infringement of the law, e. g., a condition requiring the accused 
to furnish two securities being persons of respectability and substance not related 
to him and residing within one mile from his house.— lb. 


123. If any person ordered to give security under sec¬ 
tion 106 or section 118 does not give such 
faniTof apXrilv de " security on or before the date on which the 

period tor which such security is .to be 
given commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, if he is already in pri¬ 
son, be detained in prison until such period expires or until 
within such period he gives the security to the Court or Magis¬ 
trate which or who made the order requiring it, or to the 
officer in charge of the jail in which the person so ordered is 
detained. 

* When such person has been ordered by a Magistrate to 
„ .. , give security for a period exceeding one 

be laid before High year, such Magistrate shall, if such person 
Court or Court of Ses- does not give such security as aforesaid, 
Sl0n ‘ issue a warrant directing him to be detained 

in prison pending the orders of the Court of Session, or, if 
such Magistrate be a Presidency Magistrate, pending the orders 
of the High Court; and the proceedings shall be laid, as soon 
as conveniently may be, before such Court. 

Such Court, after examining such proceedings and requir¬ 
ing any further information or evidence which it thinks neces¬ 
sary, may pass such order on the case as it thinks fit: Pro¬ 
vided* that the period (if any) for which any person is impri¬ 
soned for failure to give security shall not exceed three years. > 
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KIND OF IMPRISONMENT. 


Ch. VIII 
a. 184 


Imprisonment for failure to give | 
mant!" 1 ° f ,n,pnson ’ security for keeping the peace shall be ^ 

simple. j 

Imprisonment for failure to give security for good beha-; 
viour may be rigorous or simple as the Court or Magistrate in i 
each case directs. 

The first part of this section is based upon ss. 489 (para. 1, last sentence), 
490 (last sentence), 497, 498, 499 (para. 3), and 510 of Act X of 1872, and s. 223 
of Act IV of 1877. The second part of the section is based upon ss. 507 and 508 
of Act X of 1872, and s. 221 of Act IV of 1877. 

The penultimate paragraph follows para. 3 of s. 499 of Act X of 1872. 

The last paragraph follows para. 3 of s. 510 of that Act. 

This section empowers the Magistrate to take action only where security for 
a period exceeding one year hus been required, and the order has not been 
complied with, and it applies whether the security be to keep the peace or for good 
behaviour. 

Under the former Codes it was held, that a Magistrate was not justified in 
increasing the amount of security and in demanding sureties on a summons to show 
cause, which provided only for a recognizance of much smaller amount and which 
made no mention of sureties at all— In re lsree Pershad , 18 W. 11., Cr., 61 ; but 
that he might, after lie had bound down any person to keep the peace, increase 
the amount of the recognizances.— Diego De Silva v. Jehangeer , 7 W. It., 23 ; and 
see In re Oooroo Pass Roy , 18 W. It., Or., 57. Now, under the first proviso to 
s. 118, ante, p. 88, no person can be ordered to give security of a nature different 
from or of a larger amount than, or for a longer period than, that specified in the 
order made under s. 112, a copy of which order, under s. 115, must accompany the 
summons or warrant. 

The order should direct that the person bound to give security be imprisoned 
until the security is found, provided always that tho period of such imprisonment 
is in no case to exceed the period for which the person is bound.— Mad . //. C. /Vo., 

4 th September 1874; Weir, p. 37. An order merely directing the accused to be 
44 imprisoned till he gives security ” is bad.— Mailamdi Fakir v. Tarapulla 
Pramanik , I. L. It., 8 Calc., 644. 

Appeal.— It is not clear, as under s. 507 of Act X of 1872, that the Magistrate 
would have power to act where the security required had not been given by reason of 
sureties being rejected under tbo preceding section. Under Act X of 1872, s. 508, 
no appeal lay from an order of a Sessions Court fixing a period of detention for an 
accused person who refused to furnish security.— Reg. v. Roghoo Dome , 24 W. It., 
Cr., 12. It would seem that no appeal would l J e under this Act from an order 
made by a Sessions Court on reference under this section. See ss. 406, 410, infra. 
There is no appeal from an order passed by the District Magistrate or Presidency 
Magistrate under this section.— Chand Khan v. Empress, I. L. It., 9 Calc., 878. 

For form of warrant for commitment on failure to find security to keep the 
peace, see Sched. V, No. 13; and for warrant of commitment on failure to find 
security for good behaviour, see Sched. V, No. 14. 


124 . Whenever the District Magistrate or a Presidency 
Power to release per- Magistrate is of opinion that any person 
aone imprisoned for imprisoned for failing to give security under 
failing to give security. this chapter, whether by the order of such 

Magistrate or that of his predecessor in office, or of some 
subordinate Magistrate, may be released without hazard to the 
community or to any other person, he may order such person 
to be discharged. 
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Whenever the District Magistrate or a Presidency Magis- ch. vin 
trate is of opinion that any person imprisoned for failing to give 
security under this chapter as ordered by the Court of Session 
or High Court may be released without such hazard, such 
Magistrate shall make an immediate report of the case for the 
orders of the Court of Session or High Court, as the case may • 
te, and such Court may, if it thinks fit, order such person 
to be discharged. 

The first part of this section consolidates ss. 500 (last part) and 511 of Act X 
of 1872, and s. 225 (para. 2) of Act IV of 1877. The second paragraph consoli¬ 
dates s. 512 of Act X of 1872 and s. 225 (para. 2) of Act IV of 1877. 

It applies where the security has been required to keep the peace under s. 106; 
whereas s. 512 of Act X of 1872 only applied when security was required for good 
behaviour. 

It is only a District Magistrate or a Presidency Magistrate who has power 
under this section. If any other Magistrate makes an order discharging a person 
lawfully bound to be of good behaviour, his proceedings are void .—Section 530 (e), 
infra. No provision is made for the case of a Magistrate not empowered discharg¬ 
ing a person law fully bound to keep the peace. 

For form of warrant to discharge a person imprisoned on failure to give security, 
see Scked. V, No. 15. 

125. The District Magistrate may, at any time, for suffi¬ 
cient reasons to be recorded in writing, 

Power of District cancel, any bond for keeping the peace 
Magistrate to cancel executed under this chapter by order of 

the pence. any Court in Ins district not superior to 

his Court. 

This section corresponds with s. 500 of ActX of 1872, with a further provision 
making it necessary for the Magistrate to record his reasons in writing. 

For form of warrant to discharge a person imprisoned on failure to give security, 
see Sched. V, No. 15. 

In the case of Anundte Kooer v. Sooneet Kooer , 10 W. R., Cr., 40, it was held, 
that a District Magistrate had power to cancel an order summoning a person to show 
cause why he should not enter into a bond to keep the peace. 

The power of cancelling a bond conferred in this section is limited to District 
Magistrates, and no other Magistrate is Competent to cancel a bond for keeping the 
peace .-Section 530 (/). 


126. Any surety for the peaceable conduct or good 
. . behaviour of another person may at any 

time apply to a Presidency Magistrate, 
District Magistrate, Subdivisional Magistrate or Magistrate of 
the first class to cancel any bond executed under this chapter 
within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue 


his summons or warrant, as he thinks fit, requiring the person 
for whom such surety is bound to appear or to be brought 
before him. 
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• UC When such person appears or is brought before the Magis- 
187 trate, such Magistrate shall cancel the bond, and shall, order 
such person to give, for the unexpired portion of the term of 
such bond, fresh security of the same description as the original 
security. Every such order shall, for the purposes of sections 
121, 122, 123 and 124, be deemed to be an order made under 
section 106 or section 118, as the case may be. 

This section consolidates ss. 501 and 513 of Act X of 1872, and s. 226 of 
Act TV of 1877, making it clear that a Presidency Magistrate, District Magistrate, 
Subdivisional Magistrate, and Magistrate of the first class may cancel a bond on 
the application of the surety. 

Appeal .—Any person required by a Magistrate other than the District 
Magistrate to give security for good behaviour under s. 118 may appeal to the 
District Magistrate .—Section 406. Consequently, it would seem that there is an 
appeal from orders made under this section which may be deemed to be made 
under s. 118. 


CHAPTER IX. 

UNLAWFUL ASSEMBLIES. 

127. Any Magistrate or officer in charge of a Police- 
Assembly to disperse station may command any unlawful assem- 
on command of Magis- bly, or any assembly of five or more persons 
trate or Police-officer, £ 0 cause a disturbance of the public 

peace, to disperse ; and it shall thereupon be the duty of the 
members of such assembly to disperse accordingly. 

This section applies to the police in the towns of Calcutta 
and Bombay. 

This section embodies the provisions of s. 480 of Act X of 1872 and a 43 of 
Act XI of 1874. 

An officer superior in rank to an officer in charge of a Police-station may act ^ 
under this section .—Empress v. Tucker , I. L. U., 7 Bom., 42. J 

An assembly of five or more persons is designated an 1 unlawful assembly * if^the 
common object of the persons composing that assembly is to do any of the acts 
set forth in s. 141 of the Indian Penal Code. Whoever, being aware of facts which 
render any assembly an unlawful assembly, intentionally joins that assembly or con¬ 
tinues in it, is said to be a member of an unlawful assembly .—Indian Penal Code 
s. 142. * 

Whoever knowingly joins or continues in any assembly of five or more persons 
likely to cause a disturbance of the public peace, after such assembly has been 
lawfully commanded to disperse, is punishable under s. 151 of the Indian Penal 
Code. 

Whoever joins or continues in an unlawful assembly, knowing that such unlaw¬ 
ful assembly has been commanded in the manner prescribed by law to disperse 
shall be punished with imprisonment of either description for a term which may 

extend to two years or with fine, or with both .—Indian Penal Code , s. 145. J 

Act V of 1861, s. 15, provides, that additional police may be quartered in dis¬ 
turbed or dangerous districts, the cost of such police being chargeable on the inhabit¬ 
ants of the districts. Section 17 of the same Act empowers any Police-officer 
not below the rank of an inspector to apply to the nearest Magistrate to appoint so 
many residents of the neighbourhood as such Police-officer may require to act as 
special Police-officers. 
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128 . If, upon being so commanded, any such assembly 
•. . does not disperse, or if, without being so 

disperse! Cml force t0 commanded, it conducts itself in such a 

manner as to show a determination not to 
disperse, any Magistrate or officer in charge of a Police-station, 
whether within pr without the Presidency-towns, may proceed 
to disperse such assembly by force, and may require the assist¬ 
ance of any male person, not being an officer or soldier in Her 
Majesty’s Army or a volunteer enrolled under the Indian 
Volunteers Act, 1869, and acting as such, for the purpose of 
dispersing such assembly, and, if necessary, arresting and con¬ 
fining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 


Ch. IX 
secs. 
128-130 


This section takes the place of s. 481 of Act X of 1872, with certain additions. 

It puts volunteers enrolled under Act XX of 1869 on the same footing as officers 
or soldiers of Her Majesty's Army for the purposes mentioned in the section. 

Act XX of 1869, s. 24, provides, that “ any member of such corps (of volun¬ 
teers), whenever he is on duty, may prevent any disturbance of the public peace 
and disperse any persons whom he may find assembled together to the number of 
five or more without reasonable cause, between sunset and sunrise, in any ptlblic 
street, thoroughfare or other public place in which such member of the said corps 
may be in the discharge of his duty.” 

The words at the end of the section giving power to confine “ the persons who 
form part of the unlawful assembly in order to disperse such assembly, or that they 
may be punished according to law " are new. 

Section 31 of Act V of 1861 prdvides, that it shall be the duty of the police 
to keep order in the public places mentioned in the section and to prevent obstruc¬ 
tions on the occasions of assemblies and processions in public places ; and s. 32 of 
the same Act provides, that any persons disobeying orders of the police shall be 
liable to certain penalties. See Act XXIV of 1859 (Madras Police), s. 49; and Act 
VII (Horn.), 1867, ss. 27 and 28. 

Section 42 of this Act, ante , p. 32, provides, that “ every person is bound to^ 
« assist a Magistrate or Police-officer demanding his aid whether within or without 
the Presidency-towns («) in the taking of any other person whom such Magistrate or 
Police-officer i 9 authorized to arrest ; (5) in the prevention of a breach of the peace 
or of any injury attempted to be committed to any railway, ennn), or public pro¬ 
perty ; ( c ) in the suppression of a riot or affray. 

If is only wheu acting as such, that an officer or soldier or volunteer may not ,, 
be required to assist a Magistrate or officer in charge of a Police-station. When 
acting as private citizens, such persons may be called upon to assist in the same 
manner as ordinary private citizens. 

129 . If any such assembly cannot be otherwise dispersed, 

Use Of military force. and if ifc is necessary for the public security 

that it should be dispersed, the Magistrate 
of the highest rank who is present may cause it to be dispersed 
by military‘force. 

This corresponds with s. 482 of Act X of 1872. 


130 . When a Magistrate determines to disperse any such 
Duty Of officer com- assembly by military force, he may require 
manding troops requir- any Commissioned or Non-Commissioned 
ed by Magistrate to Officer in command of any soldiers in Her 

Majesty s Army # or of any volunteers 
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Ch. IX 
secs. 
131-132 


enrolled under the Indian Volunteers Act, 1869, to disperse such 
assembly by military force, and to arrest and confine such 
persons forming part of it as the Magistrate may direct, or as 
it may be necessary to arrest and confine in order to disperse 
the assembly or to have them punished according to law. 

Every such officer shall obey such requisition in such 
manner as he thinks fit; but in so doing he shall use as little; 
force, and do as little injury, to person and property, as may- : 
be consistent with dispersing the assembly and arresting and 
detaining such persons. 

Tliis section embodies s. 484 of Act X of 1872, with n few verbal and other 
alterations. 

Instead of ‘ any officer* it substitutes the words any ‘Commissioned or Non- 
Commissioned Officer ; * and it puts volunteers on the same footing as Her Majesty’s 
Army, for the purposes mentioned in the section. 

It leaves it entirely in the discretion of the officer in command as to how he 
will disperse the assembly or arrest and coniine the persons forming part of it. 

131 . When the public security is manifestly endangered 
Power of Commis- by any such assembly, and when no. Magis- 
sioued military Officers trate can be communicated with any Com- 
to disperse assemb y. missioned Officer of Her Majesty’s Army 

may disperse such assembly by military force, and may arrest 
and confine any persons forming part of it, in order to disperse 
such assembly or that they may be punished according to law ; 
but if, while he is acting under this section, it becomes prac¬ 
ticable for him to communicate with a Magistrate, he shall do 
so, and shall thenceforward obey the instructions of the Magis¬ 
trate-as to whether he shall or shall not continue such action. 

This section embodies s. 487 of Act X of 187*2, except as to the protection 
afforded by that section (for which provision is made by the next section of this Act) . 
In addition to the power to disperse, it »ives further power to arrest and confine 
persons forming part of the unlawful assembly in order to disperse such assembly, 
or that they may be punished according to law. 

The section empowers Commissioned Officers only. 


132 . No prosecution against any Magistrate, Military 

Protection against ° fficer > Police-officer, soldier or volunteer 
prosecution for acts for any act purporting to be done under 
done under this chap- this cnapter shall be instituted in any Cri- 
er ' minal Court, except with the sanction of 

the Governor-General in Council; and 

(а) no Magistrate or Police-officer acting under this 
chapter in good faith, 

(б) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance 
with a requisition under section 128 or section 130, and 
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{d) no inferior officer, or soldier, or volunteer, doing any 
act in obedience to any order which under military law he wris 
bound *to obey, 

shall be deemed to have thereby committed an offence. 

The first part of this section is based upon s. 488 of Act X of 1872. It makes 
it now necessary in all cases of prosecution against the persons mentioned therein 
to obtain the previous sanction of the Governor-General in Council. It further 
gives the protection to volunteers made necessary by the alterations as to volun¬ 
teers made in the preceding sections. Under Act X of 1872 prosecutions might 
have been instituted with the sanction of the Government of India or the Govern¬ 
ments of Madras and Bombay. 

The remaining portions of the section are in accordance with ss. 483, 485, 
and 486 of Act X of 1872, with nn addition giving protection also to volunteers. 

An Act is said to be done with good faith, if done with due care and atten¬ 
tion .—Indian Penal Code , 8. 62. 

Section 637, post , provides that no .finding, sentence or order of a competent 
Court shall be set aside under Chnp. XXVlt or on appeul or revision, unless it 
has occasioned a failure of justice on account of any want of sanction under s. 195. 
It is sileut as to the want of sanction under this or s. 197, post. 


CHAPTER X. 

PUBLIC NUISANCES. 

133. Whenever a District Magistrate, a Subdivisional 
_ ... , , , Magistrate or, when empowered by the* 

removal of nuisance. Local Government m this behalf, a Magis¬ 
trate of the first class, considers, on receiv¬ 
ing a report or other information and on taking such evidence 
(if any) as he thinks fit, 

that any unlawful obstruction or nuisance should he 
removed from any way, river or channel which is or may he 
lawfully used by the public, or from any public place, or 

that any trade or occupation, or the keeping of any goods 
or merchandise, by reason of its being injurious to the health 
or physical comfort of the community, should be suppressed 
or removed or prohibited, or 

that the construction of any building, or the disposal of 
any substance as likely to occasioq. conflagration or explosion, 
should be prevented or stopped, or 

that any_building is in such a condition that it is likely to 
fall and thereby cause injury to persons living or carrying on 
business in the neighbourhood or passing by, and that in con¬ 
sequence its removal, repair or support is necessary, or 

that any tank, well or excsfVation adjacent to any such 
way or public place should be fenced in such a manner as to 
prevent danger arising to the public,— 

such Magistrate may make a conditional order requiring 

(A.H., C.P.C.) 7 
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Oh. x the person causing such obstruction or nuisance, or carrying 
*' 188 on such trade or occupation, or keeping any such goods or 
' merchandise, or owning, possessing or controlling such* build¬ 
ing, substnncc, tank, well or excavation, within a time to be 
fixed in the order, 

to remove such obstruction or nuisance ; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise ; or 
to prevent or stop the construction of such building ; or 
to remove, repair or support it; or 
to alter the disposal of such substance ; or 
to fence such tank, well or excavation, as the case may 
be; or 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by the 
order, and move to have the order set aside or modified in 
manner hereinafter provided. 

* No order duly made by a Magistrate under this section 
shall be called in question in any Civil Court. 

Explanation.— A ‘ public place ’ includes also property 
belonging to the state, camping grounds, and grounds left 
unoccupied for sanitary and recreative purposes. 

This section follows generally the provisions of s. 521 of Act X of 1872. 

The provision in the first paragraph, that the Magistrate may take proceedings 
on a report or other information, or upon taking such evidence (if any) as he thinks 
fit, is in accordance with the last paragraph of s. 521 of Act X of 187*2. It is in 
the discretion of the Magistrate to take evidence or not. 

The following alterations and additions have been made: — 

Para. 2.—For the words ‘from any thoroughfare or public place,’ this Act 
substitutes the words ‘from any way, river or channel which is or may be lawfully 
used by the public, or from any public place.' 

Para. 3.—The words ‘ keeping of any goods or merchandise’ are new. ‘Physi¬ 
cal comfort ’ has been substituted for 1 comfort,' an alteration which would seem to 
have been suggested by the case of Satliu Valad Kadir Sausaree v. Ibrahim Asa 
Valad Mirza Aga, I. L. R., 2 Bomb., 457. « 

Para. 4. —The words ‘or explosion* after ‘conflagration' are new. 

Para. 6.— 4 Such way ’ lias been substituted for ‘ any public thoroughfare.' 

Para. 7.—Except that it is provided that the order which may be made is a 
conditional order, the alterations in the paragraph are in the main verbal only. 

Under Act X of 1872, where the«Magistrate considered any building to be in 
such a state of weakness as to be dangerous, he was empowered only to order its 
removal. This section empowers the Magistrate to direct that it be removed, or 
that it be repaired or supported. 

While the order under s. 521 of Act X of 1872 directed the person on whom 
it was issued in the alternative to show cause why the order should not be enforced, 
the alternative direction in this section directs such person to appear and move to 
have the order set aside or modified. 

The procedure to be followed, where appearance is entered, is laid down by the 
sections next following. J 

lhe last paragraph of this section, providing that no order thereunder shall be 
questioned in a Civil Court, is in accordance with Hooke v. Pyari Lull 3 B. L.JJ., 
Appx., 43; (S. 0.) 11 W. R., 434. 9 ' . ' 
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The Explanation follows that of s. 521 of Act X of 1872. Ch. X 

Presidency Towns,— It is to be notpd that Presidency Magistrates are not f s. 133 
empowered to act under this chapter, which applies only to District Magistrates,« 

Subdivisional Magistrates and Magistrates of the first class specially empowered, j 
In cases of nuisances, Presidency Magistrates act under the Penal Code, the Police 
Acts, and such other local Acts us deal with special forms of nuisance, as, for instance, 
the Fire Brigade Act or Smoke Nuisance Act. Under the Penal Code a person is 
guilty of a public nuisance who does any act, or is guilty of an illegal omission, 
which causes any common injury, danger, or annoyance to the public or to the 
people in general, who dwell or occupy property in the vicinity, or which must 
necessarily cause injury, obstruction, danger, or annoyance to persons who may have 
occasion to use any public right. A common nuisance is not excused on the 
ground that it causes some convenience or advantages.—S. 268. Sections 268 —294 
of the Penal Code deal with nuisances. 

In Madras and Bombay, Magistrates of the first class were empowered to act 
under s. 521 of Act X of 1872.— Madras Gazette , 1873, p. 717; Bombay Gazette , 

1872, p. 1325; and also ibid, 1873, p. 16. So in the Panjab, Magistrates of the first 
class have powers, subject to the general control of the Magistrate of the District, 
to make orders in local nuisance cases.— Panjab Gazette , 1878, Part I, p. 361. 

All senior officers at head-quarter stations under the Magistrate of the Dis¬ 
trict in the Panjab were, under s. 521 of Act X of 1872, invested with power to 
make orders, &c., in local nuisance cases. For the purposes noted in this paragraph, 
the Senior Assistant Commissioner, being a first class Magistrate, is to be deemed 
to be the senior officer under the Magistrate, and if there is no Assistant Commis¬ 
sioner who is a first class Magistrate, the Senior FiXtra Assistant Commissioner, 
being a first class Magistrate, is to be deemed to be the senior officer under the 
Magistrate.— Panjab Gazette , 1873, p. 75. 

Procedure .—A Magistrate who has commenced proceedings under this section, 
is not at liberty to proceed otherwise than in conformity with the rules laid down 
.in the sections following.— Beg. v. Pitti Sing, 1. W. It., Cr., 37. He cannot proceed 
to pass an order for the removal of a nuisanco without calling upon the party to 
show cause why the order should uot be passed against him, and without hearing 
the objections, even if they are filed after the time fixed for their presentation, 
provided they are filed before he takes up the case.— In re Bistoo Chnnder Chucker - 
butty , 10 W. R., Cr., 27 ; Beg. v. Janokenatli Bhutlacharjee , 2 W. It., Cr., 36. 

Before a Magistrate could make an order under s. 521 of Act X of 1872. to 
remove an obstruction from a path alleged to be a public thoroughfare, itYros held 
that he must first, on a proceeding had under s. 532, have come to a conclusion that 
the path was open to the public.— In re Chunder Nath Sen, I. L. R., 5 Calc., 875; 

! S. C.) 8 C. L. R., 379. There a Magistrate ordered the removal of an obstruction 
rom a pathway under s. 521, and had further submitted this order to the consider¬ 
ation of a jury appointed under s. 523, before he had himself come to any conclusion 
whether the pathway was a public thoroughfare; and it was held, that the only 
course open to him was to stay all proceedings initiated by him under s. 521, and 
take*action under s. 532. So, in In re Becharam Bhutlacharjee, 15 W. R., Cr., 67, 
it was laid down that, on a complaint for the removal of an obstruction from a 
thoroughfare, a Magistrate should first enquire if the road is public or not. If he 
fiuds in the affirmative, he has jurisdiction. See Roy Omesh Chunder Sen v. Icha - 
nath Mozumdar, 21 W. R., Cr., 64; Petambur Jugi v. Nasaruddy , 25 VV R., Cr., 4. 

Under the present Act the Magistrate is bound to act, in the first instance, 
upon a report or other information or upon evidence taken by him, if he should 
think fit to take such evidence. 

If, however, a Magistrate making an order under this section considers that 
immediate measures should be taken to prevent imminent danger or injury of a 
serious kind to 9 the public, he may, whether a jurjr is to be, or has been, appointed 
or not, issue such an injunction to the person against whom the order was made as 
is required to obviate or prevent such danger or injury. In default of such person 
forthwith obeying such injunction, the Magistrate may himself use, or cause to he 
used, such means as he thinks fit to obviate such danger or to prevent such 
injury.—s. 142, infra . 

In the case of Mahhan Lai Saha v. Mahhan Churn Saha, I. L. R., 11 Calc., 271, 
an application was made under this section for the removal of an obstruction in a 
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Ch. X public thoroughfare, but after a personal local inspection by the Magistrate, and 
0. 183 without any evidence being taken, the parties were referred to a civil suit, and 

the order was refused, the Magistrate holding that the way was not a public way. 
A civil suit was then filed, and during its pendency a second application tiras made 
under this section, with a like object, and was refused on the ground that the civil suit 
was pending, and that there was no likelihood ot a breach of the peace. The civil 
suit resulted in the way being held to be a public thoroughfare. A third application 
was then made under this section to have the obstruction removed, but the 
Magistrate held that, on face of the two previous orders, he could not interfere. 
The High Court held, that the order of the Magistrate was wrong, upon the 
ground that he was bound to make inquiry, and as there never had been any 
inquiry into the matter, the first decision being no decision at all, but a mere 
dictum of the Magistrate upon a personal local investigation without hearing 
evidence, and thus not on judicial inquiry, and the second decision being based 
merely upon the pendcucy of the civil suit and the previous improper order, and 
that neither of these orders operated therefore as a bur to the Magistrate inquir¬ 
ing into the matter of the complaint upon the third application. 

Nuisance in any way , river, or channel open to public .—As already pointed 
out, this section has substituted the words 1 way, river, or channel which may lawfully 
be used by the public* for the word ‘thoroughfare.’ 

In proceedings under this head it is necessary to show two things: first, that 
the act complained of is a nuisance or obstruction; and, second , that it was commit¬ 
ted in a public place or place which may lawfully be used by the public.— Iladjee 
Muzhur Ali v. Gundowree Sahoo , 25 \V. R., Cr., 72; In re Shah Soojaut Hossein , 
22 W. R. v Cr., 1<J. See In re Chundemath Sen , I. L. K., 5 Calc., 875; (S. C.) 

6 C. L. 11., 379, and the cases there cited. 

I s he obstruction of a private path is not a nuisance under the section.— Reg. v. 
Janokenath Bhuttacharjee , 2 W. B., Cr., 36. 

The order of the Magistrate should be confined to a direction to remove the 
obstruction or nuisance.— In re Paul Dass , 10 \V. It., Cr., 51. 

In the case of a tank which has become a nuisance, the Magistrate cannot order 
the proprietor to excavate it. The proprietor ought to have a discretion allowed 
him as to the mode in which he will remove the nuisance caused by the tank. If 
the Magistrate is subsequently compelled to direct the excavation of the tank, the 
actual cost of excavation can alone be charged against the proprietor nt whose dis¬ 
position the soil taken out in the excavation must be placed.— In re Paul Dass, 
10 W. IT., Cr., 51. So, if necessary, a Magistrate may cause a tank to be filled up.— 
In re Bistoo Chnnder Chuckerbutty, 10 W. It., Cr., 27. 

Trade or occupation. —It is to be observed that “ person ** includes “any company 
or association or body of persons whether incorporated or not. **—Indian Pertal Code, 
s. 11, see s. 4 (w), ante. Accordingly companies or associations may equally with 
private individuals be proceeded against under this section. 

| No length of employment can legalise a trade or occupation which is a public 
I nuisance.— Municipal Commissioners of Suburbs of Calcutta v. Mahomed Ali % 

7 B. L. R., 499; see Weld v. Hornby , 7 East, 199; Ilex. v. Cross , 3 Camp., *224. 
See Indian Penal Code , s. 268 (last olausc). In the first of these cases the con¬ 
dition and conduct of a long-established slaughterhouse was proved to be, in fact, 
au offensive nuisance, but there was no evidence to show that the slaughterhouse 
was in a worse condition than it had been at any time since its establishment. The 
Magistrate was held to be justified in suppressing the trade carried on at the 
slaughterhouse, although it had been commenced under magisterial sanction. 

This section does not warrant a Magistrate interfering with a prostitute for the 
purpose of removing her from her dwelling-house on the ground of her profession, 
so long as she behaves herself orderly and quietly and creates no open scandal by 
riotous living.— Nundo Kumaree Peshagar v. Anund Mohun Gooho Thakurta 9 
24 W. R., Cr., 68. As to punishment for keeping disorderly houses, see Police Act, 
Act. IV of 1866, s. 43 (Calcutta); Act VIof 1866, s. 17 (Calcutta Suburban) ; Act 
XXIV of 1859 (Madras) ; and Act VII of 1867 (Bombay). 

In Hajee Muzhur Ali v. Gundowree Sahoo , 25 W. R., Cr., 72, it was said that 
aots which are shocking to the prejudice of a caste Are not necessarily nuisances, 
and, at any rate, if done in a private place, could not be dealt with under s. 521 of 
Act X of 1872. 
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Building in dangerously weak state, —Where buildings are in a dangerous state, 
it is manifest that removal would not in all cases be necessary. This section accord¬ 
ingly provides thut the Magistrate may direct that they should be repaired or 
supported. 

Tank or well adjacent to public way. —In the case of a tank considered merely 
as a reservoir of water, the Magistrate's powers extend only to having the tans 
fenced in, the object being to prevent accidents; but when a tank is a half dry exca¬ 
vation into which the people are in the hubit of throwing rubbish, and which has 
from this cause become a public nuisance, injurious to the health and comfort of the 
community, the Magistrate may cause the tank to be filled up, if that is the only way 
of suppressing the nuisance— In re Bistoo Chunder Chuckerbutty , 10 W.R., Cr., 27 ; 
see In re Paul Dass , 10 W. R., Or., 51. 

Jurisdiction of Criminal Courts .—A Magistrate's powers under s 521 of Act X 
of 1872, it was held, were confined to the instances specifically mentioned in the sec¬ 
tion.— In re Shah Soojaut llossein , 22 \V. U., Cr., 19. The section does not confer 
general powers upon a Magistrate to pass any order he may consider necessary for 
the preservation of the public health. See Ibid. Thus, an application to have it 
declared that a certain place cannot be used for the purposes of cremation gannot 
be dealt with under it.— Qudadhur Kamila v. Baida Nath Jana , 22 W. li., Cr., 6. 

The obstruction of n drain into which the complainant's sewage falls is not 
within the provisions of these sections, but is a case fora civil suit and injunction. 
— In re Troylukhonath Bose , 5 W. R., Cr., 58; Sham Doss v. Bhola Doss y 
1 \V. R., 324. 

The obstruction of a private path is, as above mentioned, not a nuisance which 
can be dealt with by a Criminal ('ourt. —11 eg. v. Janokenalh Hhuttacharjee, 1>W. R., 
Cr., 36. As already stated, acts which are shocking to the prejudice of a caste are not 
necessarily nuisances, and, at any rate, if done in a private place, cannot be dealt with 
under this section.— Hadjee Muz hut' Ali v. Gundowree Sahoo, 25 W. R., Cr., 72. 

The Magistrate can only deal with existing obstructions. He has no power to 
direct what is to be done in case of any future obstruction.— Kashi Chunder 
Chuckerbutty v. Yar Mahomed , 2 1 W. R., Cr., 10. 

This section and ss. 134—137, post, are not intended to be exercised where 
there is a bond fide dispute as to the existence of a public right. Where there is 
such a dispute, the Court should pass no order until the public right has been 
established by proper legal proceedings, civil or criminal.— Basarnddin Bhinah v. 
Baha Bali , I. L. R., 11 Calc., 8. These sections do not contemplate an inquiry 
into disputed questions of title raised bond fide .— Askar Mea v. Sabdar Mea , 
I. L. R., 12 Calc., 137. 

Where a District Magistrate, in a proceeding under this section, satisfies him¬ 
self that there is no necessity for proceeding further, he is competent to let tho 
matter drop.— In re Issur Chunder Nath , I. L. li., 8 Calc., 883 ; (8. C.) 11 C. L. R., 
235; In re Shonui Paramanick , 1 C. L. R., 486. 

0 Jurisdiction of Civil Courts .-—As under s. 521 of Act X of 1872, so under this 
section, no order made by a Magistrate can be called in question by a Civil Court, 
even on the ground that it was made without jurisdiction, ns where it is alleged 
that the laud in respect of which an order was made was private property, and not 
n thoroughfare or public place .—Mutly Ram Sahoo v. Mohi Lall Roy , I. L. li., 
6 Calc., 291 ; (S. C.) 7 C. h. R., 433; see Rooke v. Peari Lall , 3 B. L. li., Appx., 3; 
(8. C.) 11 W. li., 434. But. where an order has been made, e.g., for the removal 
of an obstruction or nuisance from a particular place, it is competent to a Civil 
Court, irrespective of such order, to try the question whether the place is private 
property and not a public way or public place .—Mutty Ram Sahoo v. Mohi Lall 
Roy , I. L. R., 6 Calc., 291 ; (S. C.) 7 C. L. R., 433, per Field, J.; see Gooroo 
Per shad Roy v. Probhoo Ram Chuttapadhya , 19 W. R., 426; Reg. v. Bolton , 
1 Q. B., 66; Brittain v. Kinnaird , 1 B. and B., 432. 

The persons aggrieved by an order under this chapter cannot sue the parties 
who instituted the proceedings before the Magistrate for damages, unless they can 
show that, in taking such proceedings, they were actuated by malicious motives, or 
intended wrongfully to injure.— Chintamani Bapooha v. Digambar Mitter, 2 B. L. R. 
(S. N.), xr,per Pheas and Hodhouse, J J. 

Revision. —Under the corresponding section (308) of the Criminal Procedure 
Code of 1861, Act XXV of 1861, it was hold, thut where an order had been made 
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Ch. X under that flection, suppressing a trade or occupation as a nuisance and injurious 
a. 184 to the health of the community, the High Court would not interfere, unless found 
thut there was no reasonable evidence before the Magistrate of the trade being 
injurious to the health and comfort of the community, or that the cause shown was 
such as ought to have satisfied the Magistrate that his order for suppressing the 
trade was not reasonable or proper,— Municipal Commissioners of Calcutta ▼. 
Amanet Ali , 7 B. L. R., 516. 

Section 521 of Act X of 1872 expressly declared that an order made there¬ 
under was a judicial proceeding, whether evidence was taken or not. That provision 
has been omitted in this section. In Bombay, however, it was held, overruling the 
cuse of Ashburner v. Keshav , 4 Bom. H. C. It., A. C. J., 150, that an order under 
s. 308 of the Code of 1861 was a judicial proceeding, and was therefore open 
to review by the High Court when an error in law was committed.— In re Qanga - 
prasad Bin Sobharam , 9 Bom. H. C. R., 160 ; see Collector of Ilooghly v. Tarak 
Nath Moohhopadhya , 7 B. L. li., 449. In Calcutta also, the High Court, in the 
cn.«e of Angelo v. Cargill y 9 B. L. R., 417, under the same Code held, that where 
there had been an inquiry whether a particular place was a public place, and 
whether there was an obstruction, the High Court could not set aside the order 
except for an error in law, or an excess of jurisdiction, and that it was not n ground 
for interference that a Magistrate had come to an erroneous decision upon the 
evidence. Again, under s. 521 of Act X of 1872, it was held in Calcutta that the 
High Court, as a Court of Revision, would not enter upon a consideration of the value 
of the evidence upon which the Magistrate decided to act uuder the section.— In re 
Shonai Paramanick v. Jogendro Shaha, 1 C. L. R., 486. 

The fact of a Magistrate taking action under the section, it lias been held, is 
primd facie sufficient to show that he considers the locus in quo to be a way or 
other public place, and if no objection is taken that it is not such, and the jury find 
that the order made under the section is reasonable and proper, the High Court will 
not interfere.— In re Imandi Khan t 8 C. L. R., 399. 

Where n person to whom an order has been issued under this section appears 
to show cause, the Magistrate is bound to take evidence under s. 137.— In re Mohur 
Mandar , 8 C. L. li., 431; Nimae Churn Bey v. Kashie Nath llahhit , 26 W. R., 
Cr.. 7. 

If a Magistrate, not being empowered in this behalf, makes an order under this 
section, his proceedings are void.— Section 530 (g ), infra . 

Form of order. —Every order must appoint a time within which and a place 
where the person to whom it is directed may appear before the Magistrate and 
move to have the order set aside or modified. No conditional order cun be made.— 
Fmpress v. Brojokanto Roy Choudhuri , [. L. R., 9 Calc., 637. 

For forms of order for the removal of nuisances, see Soked. V, No. 16. 


134 . The order shall, if practicable, be served on the 
Service or notifica- person against whom it is made in manner 
tiou of order. herein provided for service of a summons. 

If such order cannot be so served, it shall be notified by 
proclamation, published in such manner as the Local Govern¬ 
ment may by rule direct, and a copy thereof shall be stuck up 
at. such place or places as may be fittest for conveying the 
information to such person. 


This section corresponds generally with s. 522 of Act X of 1872. It further 
provides, that the summons shall, if practicable, be served in the manner provided 
lor the service of summons. Sections 68—74, supra , pp. 49 -57, deal with the 
service of summons. The words directing the summons, where it cannot be served 
on tbe person against whom it is made, to be served by proclamation 4 published in 
such manner as the Local Government may direct' are new. The Government of 
Bengal has directed that the proclamation shall be notified by beat of drum, 
Calcutta Gazette % 1883, Part I, p. 245. 

Bee s. 87, ante, p. 63, as to the publication of proclamations. 
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In Hochan v. Elliot, 5 W. R., Cr., 4, it was held, that the mere non-service 
of notice to remove a nuisance was not a sufficient ground for the Court to set 
aside the Magistrate's order, where it appeared that the parties did not take the 
objection before the Magistrate, and that they, in fact, admitted knowledge of the 
existence of the notice and sought to excuse their fuilure to obey it. 

135. The person against whom such order is made 
shall— 

Person to whom (a) perform, within the time specified 
obey^ W # re88e t0 in the order, the act directed thereby ; or 

(b) appear in accordance with such order, and either show 
or show cause or cause against the same, or apply to the 
claim jury. Magistrate by whom it was made to appoint 

a jury to try whether the same is reasonable and proper. 

This section corresponds generally with para. 1 of s. 523 of Act X of 1872. 

A person who, on receipt of an order by a Magistrate under s. 133, declaring 
the existence of a right of way over his lands, demands under this section the 
appointment of a jury to try whether the order was reasonable, is not, by such 
action, stopped from afterwards bringing a suit in a Civil Court seeking to establish 
his right to the exclusive enjoyment of the same lands .—Per Field, J., ii> Mutty 
Ram Sahoo v. Mohi Lull Roy , I. L. R., G Calc., 291 ; (S. C.) 7 C. L. R., 433. 

An illegal order made under this section may be reversed under s. 439 read 
with sa. 435 and 423 (c). —Ram Kala v. Ganda , Punjab Rec., 1885, p. 89. 

136. If such person docs not perform such act or appear 
Consequence of bis and show cause or apply for the appoint- 

failing to do so. mcnt of a jury as required by section 135 , 

he shall be liable to the penalty prescribed in that behalf in 
section 188 of the Indian Penal Code ; and the order shall be 
made absolute. 

See s. 525 of Act X of 1872. 

Section 188 of the Indian Penal Code is as follows:—“ Whoever, knowing that, 
by an order promulgated by a public servant lawfully empowered to promulgate 
such order, he is directed to abstain from a certain act or to take certain order with 
certain property in his possession or under his management, disobeys bucIi direction, 
shall, if such disobedience causes or tends to cause obstruction, annoyance or injury 
or risk of obstruction, annoyance, or injury to any persons lawfully employed, be 
punished with simple imprisonment for a term which may extend to one month, or 
with Hue which may extend to two hundred rupees, or with both; and if such 
disobedience causes or tends to cause danger to human life, health or safety, or 
causes or tends to cause a riot or affray, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with line which 
may extend to one thousand rupees, or with both. 

“ Explanation .—It is not necessary that the offender shall intend to produce 
harm or contemplate his disobedience as likely to produce harm. It is sufficient 
that he knows of the order which lie disobeys, and that his disobedieuce produces 
or is likely to produce harm." 

Proceedings under s. 188 of the Penal Code can only be token subject to the 
provisions of ss. 195 and 487 ,post. 

The order will not become absolute until an opportunity has been given to the 
persons affected by it to show cause why it should not be carried into effect.— Reg, 
v. Brojetidro Lall , 21 W. R., Cr., ‘8G. 

Where objections had been filed after the time fixed for their presentation, but 
before the case was taken up, it was held, that the Magistrate was not Justified 
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Ch. X on that ground in making the order absolute without hearing the party called upon 
sees. to show cause.— In re Bisioo Chunder Chuckerbutty , 10 VV. 11., Cr., 27. 

187-188 

137. If he appears and shows cause against the order, 
Procedure where he the Magistrate shall take evidence in the 

appears to show cause, matter. 

If the Magistrate is satisfied that the order is not reason¬ 
able and proper, no further proceedings shall be taken in the 
case. 

If the Magistrate is not so satisfied, the order shall be 
made absolute. 

The first two paragraphs of this section correspond with the first part of s. 525 
and s. 527 of Act X of 1872, as amended by s. 45 of Act XI of 1874. The last 
clause is new. See Reg . v. Brojendro Lull , 21 VV. It., Cr., 86. 

The Magistrate is bound to take evidence, when the party appears and shows 
cause, and submits to the judgment of the Court.— Nirnae Churn Dey v. Kashie 
Nath Rukhit , 26 W. It., Cr., 7 ; In re Mohur Mandar , 68 C. L. R., 431. 

If the person to whom notice has beeu issued does not appear within the time 
limited, but appears before the case is taken up, the Magistrate cannot proceed 
without hearing his objections.— In re Bisloo Chunder Chuckerbutty , 10 VV. R., 
Cr., 27. 

Where the Magistrate, being satisfied that the order is not reasonable and 
proper, takes no further proceedings, the High Court cannot, as a Court of Revision, 
enter into a consideration of the evidence upon which he decided so to act.— In re 
Shonai Paramanick v. Jogendro Shaha , 1 C. L. It., 486 ; In re lemr Chunder 
Nath , I. L. II., 8 Calc., 883; (S. C.) 11 C. L. R., 235. If, in a case of a complaint 
respecting an obstruction to an alleged public thoroughfare, he fiuds that the road 
is not a public thoroughfare, he has no jurisdiction to proceed, and should abstain 
from carrying out the order for the removul of the obstruction.— In re Becharam 
Bhultacharjee , 15 VV. R., Cr., 67. 


138. On receiving an application under 
ciaTmThJrv. 8 wUere he section 135 to appoint a jury, the Magis¬ 
trate shall— 

(a) forthwith appoint a jury consisting of an uneven 
number of persons not less than five, of whom the foreman 
and one half of the remaining members shall be nominated by 
such Magistrate, and the other members by the applicant; 

(b) summon such foreman and members to attend at such 
place and time as the Magistrate thinks fit; and 

(c) fix a time within which they are to return their 
verdict. 

The first part of this section corresponds with s. 523, parn. 2; tlie second and 
third parts with s. 524, para. I, and s. 523, pnra. 5, first sentence, of Act X of 1872. 

When the person on whom notice has issued applies for a jury, the Magistrate 
is bound to appoint one, and cannot decide the matter by local inquiry.— In re 
Molhoor Chunder Dass , 2 C. L. R., 509. 

Constitution oj jury .—In selecting the members of the jury, the Magistrate 
should exercise his owu independent discretion, and the persons selected by him 
should not be nominees of the party interested in upholding the Magistrate’s 
order.— Rajah Shatyanundo Ohosal v. The Camperdown Pressing Co., 21 W. R. v 
Cr., 43. 
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^ APPOINTMENT OF JURY. 105 

• 

Where a person against whom an order had been made for the abatement 
of a nuisance applied for a jury, and the Magistrate appointed the eoinpluinant 
and two of his witnesses to be, the former the foreman, and the lutter the mem¬ 
bers, of the jury, it was held, that the jury so constituted was not a proper 
tribunal, and the proceedings were set aside.— Brindabun Butt v. Dwarka Nath Sein , 
22 W. R., Cr., 47. In nnother case, where a jury had been properly appointed, and 
had fully entertained and considered the matter submitted to it, and the individual 
members had given in their opinions to the foreman to report to the Magistrate, 
who delayed in making his report, it was held, that the Magistrate could not 
appoint a second jury to consider the matter afresh. —Sheikh Nozumuddy v. liasim 
Khan , 21 W. R., Cr., 54. Phbar, J., said :— M We do not intend to say that, in 
the event of a jury duly appointed under s. 5 23 (of Act X of 1872) from some good 
cause being unable to entertain and determine the matter submitted to it, it is not 
competent to the Magistrate to appoint a fresh jury. Suppose, for instance, that 
before the jury had discharged its duties, one of its members died, or suppose the 
jury became perverse and refused to entertain the matter for which it was appoint¬ 
ed, in such cases it may well be that the first order of appointment ought to be 
considered as.having fallen through ami become useless, and the Magistrate could 
have power under s. 523 to appoint a fresh jury/* See s. 141, post. 

A jury is not properly constituted when the Magistrate appoints only the foreman 
of the jury, allowing the parties to appoint the others.— Dinonath Chuckerbutty v. 
Hur Oovind Pal , 16 W. 11., Cr., 23 ; (S. C.) 7 II. L. U., Appx., 57. A Magistrate 
ought not, at the instance of one party, and behind the back of the other, to cancel 
the appointment of a juror, even if such juror be his own nominee.— Chunder Nath 
Sen v. Ham Dyal Ghuttuck , 6 C. L. 11., 379 ; (S. C.) I. L. R., 5 Calc , 875. 

Where the duly appointed foreman of a jury, without the knowledge of the 
Magistrate, substituted another person in the place of one of the jurymen who was 
sick, and the case proceeded with the jury so freshly constituted, the verdict was 
set aside.— Empress v. Bhoirub Chunder Datta , 10 (3. Li. R., 193. In the case of 
Uma Churn Mundle v. Joakim Sheik , I. Ij. It., 11 Calc., 84, one out of five jurors 
appointed under this section decli.ued to act outlie jury; two out of the remainder 
of the jury were in favour of a temporary order under s. 133 being maintained, 
while the other two were against its being so maintained. The Deputy Magistrate 
declined to pass any order under s. 139, as a majority of the jurors did not find 
the temporary order to be reasonable and proper, and lie therefore struck the case 
oil. The High Court considered that the course taken was irregular, and directed 
that a fresh jury should be summoned and the case inquired into anew. 

Verdict. —The last part of s. 523 of Act X of 1872, which empowered the 
Court to extend the time within which the jury should return the verdict, has been 
omitted, but it would seem that, under s. 141, tn/ra, the Magistrate has power to 
extend the time. 

The Code of 1861 provided that the functions of the jury should cense on 
the j3ay fixed, unless the time were extended; and under that Code it was 
held, where there had been no extension of time and the verdict was returned 
after the time fixed, that ic was illegal and could notbe upheld.— Dinonath Chucker - 
butty v. Hurgovind Pal , 16 W. R., Cr., 23 ; (S. C.) 7 B. L. 11., Appx., 57. In 
such a case it was said the proper course was for the Magistrate to decide 
the question himself.— Ibid; In re Shamakant Pundopadhya , 14 W. R., Cr., 69. 
In Bombay, where a jury failed to return their report within the prescribed 
time, but subsequently to such time made their report, finding that the obstruction 
complained of was not, os alleged, in a public thoroughfare,and the Magistrate, treat¬ 
ing the report ns of no value by reason of its not having been returned in time, issued 
an order requiring the person to whom the original order was issued to remove the 
obstruction within fifteen days,—it was held, that the Magistrate ought not to have 
proceeded to enforce this order. The framers of the Code, it was said, “ evidently 
contemplated that considerations of justice and equity should form the rule of a 
Magistrate's conduct in dealing with alleged nuisances or unlawful obstructions . . • 
The Legislature apparently relied on the sense of justice and discretion of the Dis¬ 
trict Magistrate to remedy any failure of duty on the part of the jury either by an 
extension of the time fixed for their decision, or by a further reconsideration of the 
Subject.”— Reg. v. Dalsuhram Haribhai , 2 Bom. II. C. R., 407, 411. 

For form of Magistrate’s order constituting a jury, see Soiled. V, No. 17. 


Ch. X 
s. 138 
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ORDER MADE ABSOLUTE. 


Ch. z 139 , If the jury or a majority of the jurors find that 

iso-no Procedure where jury the order of the Magistrate is reasonable 

finds Magistrate’s order and proper as originally made, or subject 
to be rensouobie. to a modification which the Magistrate 

accepts, the Magistrate shall make the order absolute, subject 
to such modification (if any). 

In other cases, no further proceedings shall be taken. 

See s. 523, para. 3, and s. 526, para. 1, of Act X of 1872. 

In the case of Pelamber Jugi v. Nanaruddy , 25 W. R., Cr., 4, only two of 
the alleged majority of three (in a jury of five) went and saw the place, and 
the third formed his opinion solely on what had been told him by the other 
two. It was held that the majority was not a legal majority. Gloves, J., said : 
44 The law requires a juryman to exercise his own understanding on the .case 
submitted to him, and to decide on evidence. Here the third juryman did neither. 
He followed blindly the opinion of his fellows without exercising any discretion of 
his own.” But where a party objects to the verdict of a jury, he ought to give the 
Magistrate reasonable prima facie ground for the opinion either that the jury did 
not in fact apply a. judicial discretion to the case, or that the verdict was such as a 
jury could not have arrived at by a proper exercise of their discretion upon the 
materials before them.— Bindabun Chunder Dutt v. Dwarka Nath Sen , 23 W. R., 
Cr., 15. 

The powers embodied in sections 133—9 with regard to the obstruction of 
public ways are not intended to be exercised where there is a bond fide dispute 
as to the existence of the public right. Where there is such a dispute, the Court 
should pass no order under these sections until the public right has been established 
by proper legal proceedings, civil or criminal.— Basaruddin Bhinah v. Baha Bali , 
I. L. R , 11 Calc., 8. 

A Magistrate is bound to be guided by the decision of the jury, but if their 
meaning is not clear, he may call upon them to find expressly whether the order 
was reasonable and proper or not.— Reg. v. Poholee Mullick , 1 W. R., Cr., 28. See 
further note to preceding section. 


140. When an order has been made absolute under sec 


tion 136, section 137, or section 139, the 

being'made^bsoiuto. 6 ' Magistrate shall give notice of the same to 

the person against whom the order was 
made, and shall further require him to perform the act direct¬ 
ed by the order within a time to be fixed in the notice, and 
inform him that, in case of disobedience, he will be liable to 


the penalty provided by section 188 of the Indian Penal Code. 

If such act is not performed within the time fixed, the 
„ „Magistrate may cause it to be performed. 

Consequences of dis- i .1 , n A . 

obedience to order. and ma y recover the costs ot performing it, 

either by the sale of any building, goods 
or other property removed by his order, or by the distress 
and sale of any other moveable property of such person 
within or without the local limits of such Magistrate’s juris¬ 
diction. If such other property is without such limits, the 
order shall authorize its attachment and sale when endorsed 


by the Magistrate within the local limits of whose jurisdic¬ 
tion the property to be attached is found. 
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No suit shall lie in respect of anything done in good faith ch. z 
under the section. 141 

See s. 525 and a. 526, paras. 1 and 2, of Act X of 1872. 

Section 188 of the Indian Penal Code is as follows“ Whoever, knowing that, 
by an order promulgated by a public servant lawfully empowered to promulgate 
such order, he is directed to abstain from a certain act or to take certain order with 
certain property in his possession or under bis management, disobeys such direction, 
shall, if such disobedience causes or tends to cause obstruction, annoyance or injury, 
or risk of obstruction, annoyance or injury to any persons lawfully employed, be 
punished with simple imprisonment for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both ; and if such dis¬ 
obedience causes or tends to cause danger to human life, health or safety, or causes 
or tends to cause a riot or aHray, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

“ Explanation .—It is not necessary that the offender should intend to produce 
harm or contemplate his disobedience as likely to produce harm. It is sufficient 
that he knows of the order which he disobeys, and that his disobedience produces 
; or is likely to produce harm." 

Where a party objects to the verdict of a jury, he ought to give the Magistrate 
reasonable prtma facie ground for the opinion either that the jury did not in fact 
apply a judicial discretion to the case, or that the verdict was such as a jury could 
not have arrived at by a proper exercise of their discretion upon the materials 
before them.— Bindabun Chundcr Dull v. Dwarka Nath Sen , 23 \V. R., Cr., 15. 

Good faith. —-According to s. 52 of the Indian Penal Code, “ nothing is said 
to be done or believed in good faith, which is done or believed without due care and 
attention." See Sheo Sum Sahai v. Mahomed Fuzil Khan y 10 W. R., Cr., 20; 
Nilkanthapa Malkapa v. Magistrate (First class') in charge of the Sholapur 
Taluk a , I. L. R., 6 Rom., 672 ; snuUBalaram v. Magistrate in charge of Taluk lgat~ 
puriy I. L. K., 6 liom., 672. 

No order made under s. 133 by a Magistrate can be called in question by a Civil 
Court, even on the ground that it was made without jurisdiction, as where it is 
alleged tliat the land in respect of which an order was made was private property, 
and not a thoroughfare or public place.— Mutty llam Sahoo v. Mohi Lall Roy , 

I. L. R.. 6 Calc., 291 ; (S. C.) 7 C. L. U., 433 ,• see Rooke v. Peari Lall y 3 B. L. R., 

Appx., 3; (S. ( 3 .) 11 W. K., 434. But where an order has been made, c.g., for 
the removal of an obstruction or nuisance from a particular place, it. is competent 
to n Civil Court, irrespective of such order, to try the question whether the place 
is private property and not a public way or public place.— Mutty Ram Sohoo v t 
Mohi Lall Roy , I. L. K,, 6 Calc., 291 ; (S. C.) 7 C. L. R., 433, per Field, J. ; see 
Goordb Per shad Roy v. Probhoo Ram Chuttopadhya , 19 W. R., 426; Reg. v. 

Bolton , 1 Q. B., 66 ; Brittain v. Kinnaird , 1 B. and B., 432. 

The persons aggrieved by an order under this chapter can sue the parties who 
instituted the proceedings before the Magistrate for damages only, where they can 
show that, in taking such proceedings, they were actuated by malicious motives, or 
intended wrongfully to injure.*— Chintamani Bapooha v. Digajnbar Mitter , 2 B. L. R. 

(S. N.), xv, per Phrab and IIobhouse, JJ. 

For form of Magistrate’s notice and peremptory order after the finding by a 
jury, see Sched. V, No. 18. 

141 . If the applicant, by neglect or otherwise, prevents 

Procedure on failure the appointment of the jury or if from 
tonppoint jury oromis- any cause the jury appointed do not return 
aion to return verdict, their Verdict within the time fixed or 
within such further time as the Magistrate may in his discre¬ 
tion allow, the Magistrate may pass such order as he thinks 
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INJUNCTION PENDING INQUIRY. 


®»- 1 fit, and such order shall be executed in the manner provided 

secs. * 7 i ia \ 

142-143 by section 140 . 

This section corresponds generally with s. 523, parn. 4, of Act X of 1872. 

Whenever, for any cause, the constitutiou of the jurors is changed, and a fresh 
juror is appointed, the Magistrate must fix a time within which their award is to 
be made— In re Shuma Kant Bnndopadhya , 14 W. R., Cr., 69. 

See the remarks of the Court in Dalsukram v. Hari Bhai , 2 Bom. II. C. R., 
411, where the report of the jury was returned after the original time fixed, and 
the Magistrate made an order disregarding the finding therein. See also notes to 
the preceding sections. 

142 . If a Magistrate making an order under section 138 

O o 

Injunction pending considers that immediate measures should 
inquiry. be taken to prevent imminent danger or 

injury of a serious kind to the public, he may, whether a jury 
is to be, or has been, appointed or not, issue such an injunction 
to the person against whom the order was made as is required 
to obviate or prevent such danger or injury. 

In default of such person forthwith obeying such injunc¬ 
tion, the Magistrate may himself use, or cause to be used, such 
means as he thinks fit to obviate such danger or to prevent 
such injury. 

No suit shall lie in respect of anything done in good faith 
by a Magistrate under this section. . 

This section corresponds generally with s. 528 of Act X of 1872. 

No order could be made, it was held, under s. 528 of Act X of 1872, unless 
there was imminent danger or fear of injury of a serious kind to the public involved 
in the case; and where a Magistrate, who had made an order under s. 521 of 
the former Code, subsequently directed further inquiry to be made, it was held 
that he must be considered to have abandoned his proceedings under the former 
section, and that he ought to have proceeded under s. 525 (ss. 136 and 137 of this 
Act), instead of fining the party charged under 8. 188 of the Penal Code.— Reg, v. 
Brojendro Lall % 21 R., Cr., 86.. 

So, in the case of Reg. v. Rajah Indoobhooshun Deb Roy, 1W.R, Cr., 8, it was- 
held, that a Magistrate is only authorized to tuke immediate measures to prevent 
imminent danger pending the inquiry of a jury, but not where no jury ha& befen 
appointed mid after the danger lias passed away. 

Good Faith .—As to what is good faith, see note to s. 140, supra. 

For form of injunction to provide against imminent dungcr pending inquiry by 
jury, see Sched. V, No. 19. 

143 . A District Magistrate or Subdivisional Magistrate, 

Magistrate may pro- or an Y otlier Magistrate empowered by the 
hibit repetition or con- Local Government or the District Magis- 
tmuance of public nui- trate in this behalf, may order any person 

not to repeat or continue a public nuisance, 
as defined in the Indian Penal Code or any special or local 
law. 

This section corresponds with s. 519 of Act X of 1872. 

Under that section the persons competent to act were “ a Magistrate of the 
District, a Magistrate of a Division of a District, or any Magistrate specially cm- 
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powered." As to Magistrates empowered in Bombay to act under the correspond¬ 
ing section of the former Code, see Bom . Gazette , 1872, p. 1325 ; Ibid, 1873, p. 16. 

Before a person can legnlly be punished for disobedience to nn order under 
this section, some evidence must be taken that he has disobeyed the order of the 
Magistrate, and that such disobedience had produced, or was likely to produce, 
harm.— Reg . v. Shabuchram Bukoolee , 2 W. U., Cr., 32. The section contem¬ 
plates an order addressed to a particular person .—Empress v. Jokhu , I. L. R., 
8 All., 99. See note to next section. 

By s. 268 of the Indian Penal Code “ a person is guilty of a public nuisance 
who does any act or is guilty of an illegal omission which causes any common 
injury, danger or annoyance to the public or to the people in general who dwell or 
occupy property in the vicinity, or which must necessarily cause injury, obstruction, 
danger or annoyance to persons who may have occasion to use any public right. A 
common nuisance is not excused on the ground that it causes some convenience or 
advantage." And by s. 291 of the Indian Penal Code, “ whoever repeats or con¬ 
tinues a public nuisance, having been enjoined by any public servant who lias law¬ 
ful authority to issue such injunction not to repeat or continue such nuisance, shall 
be punished with simple imprisonment for a term which may extend to six months, 
or with fine, or with both." In order to support a conviction under that section, 
there must be proof of an injunction to the accused individually against repeating 
or continuing some particular public nuisance .—Empress v. Jokhu , I. L. R., 
8 All., 99. 

A suit will not lie in a Civil Court to question nn order made by the Magistrate 
directing the discontinuance of a nuisance .—Bakas Ram Sahoo v. Ckummun Ham, 
7 W. It., Civ., 11. 

For form of Magistrate's order prohibiting the repetition, &c., of a nuisance, 
see Sclied. V, No. 20. See also s. 176. 

If any Magistrate, not being empowered in this behalf, prohibits the repeti¬ 
tion or continuance of a public nuisance, his proceedings are void.—s. 530 (A), 
infra . 

Orders made under this section are not proceedings within the meaning of 
8. 435, infra. 


CHAPTER XI. 

TEMPORARY ORDERS IN URGENT CASES OP NUISANCE. 

144 . In cases where, in the opinion of a District Magis- 

Fower to issue order trate > a Subdivisional Magistrate or of any 
absolute at onee in ur- other Magistrate specially empowered by 
gent cases of nuisauce. the Local Government or the District 
Magistrate to act under this section, immediate prevention or 
speedy remedy is desirable, 

such Magistrate may, by a written order stating the 
material facts of the case and served in manner provided by 
section 134, direct any person to abstain from a certain act or 
to take certain order with certain property in his possession, 
or under his management, if such Magistrate considers that 
such direction is likely to prevent, or tends to prevent, obstruc¬ 
tion, annoyance or injury, or risk of obstruction, annoyance 
or injury, to any persons lawfully employed, or danger to 
human life, health or safety, or a riot or ad affray. 

An order under this section may in cases of emergency, 
or in cases where the circumstances do not admit of the serving 
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Ch. XI 
0 * 144 


in due time of a notice upon the person against whom the 
order is directed, be passed ex parte. 

An order under this section may be directed to la parti¬ 
cular individual or to the public generally when frequenting or 
visiting a particular place. 

Any Magistrate may rescind or alter any order made 
under this section by himself or any Magistrate subordinate to 
him or by his predecessor in office. 

No order under this section shall remain in force for more 
than two months from the making thereof; unless, in cases of 
danger to human life, health or safety, or a likelihood of a riot 
or an affray, the Local Government, by notification in the 
official Gazette, otherwise directs. 

This section reproduces s. 518 of Act X of 1872, with certain alterations and 
additions. 

The last clause of the section is new. It seems to have been suggested by the 
Full Bench case of Oopi Mohun Aioulik v. Taramoni Chowdhrani , 1. L. R.,' 
5 dale., 7 ; (S. C.) 4 0. L. II., 309. There an order by a Magistrate prohibiting one 
of two rival linut proprietors from holding for the future his haut on Tuesdays and 
Fridays, was held to be an order in the nature of a perpetual injunction, and 
therefore made without jurisdiction. 

Presidency Towns. —It will be observed that this section does not apply to 
Presidency Magistrates. District Magistrates, Subdivisional Magistrates, or other 
Magistrates specially empowered by the Local Government or District Magistrates 
only are authorized to act under the section. 

If a Magistrate not empowered in that behalf makes an order under this 
section, such order will be void.—s. 530 (t). K 

The section is to be resorted to only where a “ speedy remedy is desirable.” 
This is in accordance with Explanation I to s. 518 of Act X of 1872. 

The provision making it necessary that the order should contain a statement of 
the material facts of the case, is new. It is in accordance with the opinion 
expressed by Phear, J., in the case of [lari Mohun Malo , 1 B. L. R. (A. Cr.), 20. 
To sustain a charge under s. 188 of the Indian Penal Code, the order must be in 
writing.— In re Pitamber Dey , 17 W. R., Cr., 57. The provision ns to the manner 
of serving the notice is also new. 

A power not contained in the former Code is given by the section to any 
Magistrate, enabling him to rescind or alter any order made under the section by 
any other Magistrate subordinate to him. It follows the ruling in the case of 
Mohun Sii'dar v. Obhoy Churn Mookopadyah , 13 W. R., Cr., 72, where it whs held 
that a Magistrate who had passed an improper order acted rightly in recalling it. 

A Magistrate's power to deal with public nuisances under this Chapter ^XI) is 
only properly applicable to temporary orders in urgent cases. It is only in such 
cases that an order may be made ex parte , and any exception is allowed to the general 
rule that it shall bo directed to a particular individual. In such emergent cases 
an order may, under this section, be directed to the public generally when 
frequenting or visiting a particular place to abstain from a certain act, but this 
provision does not apply- to a proclamation directed, not to the public generally 
frequenting or visiting a particular place, but to a portion of t^e community.— 
Empress v. Jokhu , I. L. R., 8 All., 99. 

An order to abstain from interference with the management, worship, or 
administration of a temple and its property is an order to abstain from a certain act 
within the meaning of the section.— E. V, Ramanuja Jeeyarsvami v. V. Rama¬ 
nuja Jeeyar , I. L. R., 3 Mad., 354. 

. Procedure. —Under this section, as under the corresponding sections of the 
former Codes of Criminal Procedure, action may be taken, when, in the opinion 
of the Magistrate empowered to act under it, a speedy remedy is desirable, tinder 
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the Code of 1861 it was held, that the Magistrate was not justified in taking pro- ch. 
ceedings on the mere report of a constable; but was bound in the first instance to s. 
take evidence, if necessary, on both sides.— Reg. v. Bhyro Dayal Singh, 3 13.1. R , 

App. Cr., 5*; (S.C.) 11 W. R., Cr., 46. And under the Code of 1872 it was held, 
that, in the absence of circumstances which showed that a speedy remedy was 
necessary, and that the delay which would be occasioned by a resort to the proce¬ 
dure continued in other sections of that Code would occasion a greater evil than 
that which would be suffered by the person on whom the order might be made, the 
Magistrate had no power to act, and any order made by him might be sot aside.— 

In re Krishna Mohun Bysack , 1 C. h. It., 58 ; Banee Madhub Ohose v. Wooma 
Nath Roy Chowdhry , 21 \V. It., Cr., 21. 

It is not necessary that the information on which a Magistrate acts under this 
section should be on record. The circumstances on which he is required to act 
are frequently such that action must frequently be taken upon oral information. 

E. V. Ramanuja Jeeyar Svami v. V. Ramanuja Jeeyar , I. L. It., 3 Mad., 354. 

Jurisdiction. —A Magistrate can only interfere under this section in respect of 
immoveable property. Thus, he cannot make an order relating to the custody of a 
sum of money concerning which there is a dispute which may lead to a breach of 
the peace. — Reg. v. GolucJt Chunder Gooho, 12 W. R , Cr., 38. llis jurisdiction is 
further confined to cases where there has been annoyance or injury, &c. f to any 
person lawfully employed, or danger to human life, health or safety, or when there 
is a probability of a riot or affray.— Sreenath Dutt v. Unnoda Churn Dutt , 23 W. U., 

Cr., 34. In a case of dispute between rival parties us to the payment of rents 
by tenants, a Magistrate has no power under this section to make an order that no 
rents shall be collected until such time as the right and title of both parties shall 
have been established by order of a competent Court.— Prosunno Coomar Chatter - 
jee v. Empress , 8 C. L. R., 231. 

In Bradley v. Jameson , 11 C. L. R., 414; (S. C.) I. L. R. t 8 Calc., 580, an order 
made under this section was subsequently reviewed by the Magistrate who passed 
it. On the review he struck off the case, remarking that the order was bad, and 
referred the matter to his superior officer. The latter having declined to interfere, 
stating that he saw nothing illegal in the order, the Magistrate by an order revived 
his former order. The High Courtf held that there having been no fresh proceed¬ 
ing, the order reviving the other was bad. 

The section has no application to cases which refer to collection of market-dues 
(Reg. v. Subun Singh , 23 W. K., Cr., 57) ; nor to a private dispute between two 
persons relative to a path.— Nilkomul Mookhopadhya v. A nund Chunder Lushhur , 

19 W. ft., Cr., 6. 

In the absence of evidence showing that a riot or nfiray is likely to occur, the 
Magistrate is not competent to direct a person to remove a wall erected on land 
alleged to belong to another person.— Radhakishore v. Qiridharee Sahee , 13 W. R., 

Cr., 19. In the case of Goshain Luchmun Per shad Pooree v. Pohoop Narain 
Pooree , 24 W. R./,Cr., 30, it was held, that before a prohibitory order under s. 518 of 
Act X of 1872 could be made, there ought to be information and evidence before 
the Md&istrate that the act prohibited was likely to cause a riot or allray, and that 
the stoppage of that act would prevent such riot or affray. 

A Magistrate tins no jurisdiction to make an order under this section merely 
for the protection of property. Such an order can only be made in order to pre¬ 
vent obstruction, annoyance or injury, or risk of obstruction, annoyance or injury 
to any persons lawfully employed, or danger to human life, health or safety, or a 
riot or an affray.— In re Pryag Singh, I. L. R., 9 Calc., 103. 

The third clause of this section, which, in certain cases, authorizes the Magis¬ 
trate to pass an order ex parte , seems to contemplate that, ordinarily, an order under 
the section should not be made without an opportunity being afforded to the per¬ 
son againBt whom it is proposed to make it, to show cause why it should not be 
passed. Under s. 62 of the Code of 1861 it was held, that a Magistrate could not 
pass an order without first calling on the defendant to show cause why the order 
should not be passed, and taking any evidence which the defendant might adduce.— 

Rai Luchmeeput Singh , 14 W. R., Cr., 17; In re Harimohun Alalo , 1 B. L. R., 

App. Cr., 20; Reg. v. Ram Chundra Mookerjee , 5 B. L. R., 131. 

By the Inst clause of the section no order shall remain in force for more than 
two months unless the Local Government otherwise directs. This clause, as already 
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Ch. XI pointed out, appears to have been suggested by the case of Oopi Mohun Moulik 
s. 144 v. Taramoni Choicdhrani , I. L. R. f 5 Calc., 7 ; (S. C.) 4 C. L. R., 309, in which n 
Full Bench consisting of twelve Judges held, that an order in the nature of a per¬ 
petual injunction was without jurisdiction. In a subsequent case, an orfter direct¬ 
ing one of two rival haut-proprietors to remove his limit to such a distance from 
the other so ns to render it useless for the purpose for which it was established, was 
held to come within the purview of the decision in the case of Oopi Mohun Moulik 
v. Taramoni Chou-dhrani , and to be without jurisdiction.— Shurut Chunder Baner - 
jee v. llama Churn Mookeijee , 4 C. L. K., 410. 

A Magistrate lias no power under this section to issue an order which is by its 
very nature irrevocable, such as an order to cut down trees. All that he has power 
to do is to compel the owner of property “to take certain order with it .**—Uttam 
Chunder Chatterjee v. 11 am Chunder Chatterjcc, 13 W. It., Cr., 72. 

It was the intention of the Legislature to give the Magistrate full and ample 
powers to restrain any person from doing any act, or to command him to hold any 
property in his possession subject to any condition, whenever such Magistrate shall 
consider thntBifch a course of procedure is likely tA prevent, or even tends to prevent 

a riot or an affray.It is quite within his power to modify the right 

of persons to enjoy their property in a lawful manner, at least for a temporary 
period, by imposing upon the owner of property such conditions as he, after taking 
into consideration all the facts and surrounding circumstances of each particular 
case, may consider necessary to prevent a riot or affray. Every individual right is, 
to a certain extent, subject to the general interest of society, and the Legislature 
has invested the Magistrate with powers sufficient to cover a case like the one 
mentioned in the order of reference.— Bykuntram Shaha Roy v. Meajan , 10 B. L. 
R., 434; (S. C.) 18 W. K., Cr. (F. B.), 47, per Coucn, C. J.. In this case the 
Magistrate was held to have acted rightly in issuing an order, prohibiting a landholder 
from holding a haut on particular days. The decision in that case must now be 
rend with reference to the last clause of this section and the case of Gopi Mohun 
Moulik v. Taramoni Chowdhrani, I. L. R., 5 Calc., 7; (S. C.) 4 C. L. R., 309. See 
Bholanath Bose v. Komuruddin , 20 W. li., Cr., 53. A Magistrate cannot interfere 
with the right of a landholder to establish hauls within his estate and to hold them 
on any day most convenient to him — Sheeh Chunder Bhuttacherjee v. Saadut Ally 
Khan , 4 W. R., Cr., 12. Nor has lie power to pass an order in the nature of an 
injunction warning owners of cattle to take proper care of them on pain of punish¬ 
ment in case of disobedience.— In the matter of Amiraddi , 3 B. L. R., App. Cr., 45; 
see Reg. v. Mozafar Khalifa % 9 13. L, R., Appx., 36. 

A Magistrate cannot, in general terms, forbid two parties to use any musical 
instrument in the neighbourhood of each other, though he may forbid their doing so 
for the purpose of mutual annoyance.— Inre Ram Chunder Geer Gossain , 6 W. R., 
Cr., 40. Where a Magistrate summarily directed the owner of a tank in the 
dry bed of a river to destroy the banks of the tank, on the ground that they were 
an obstruction to the public in the lawful enjoyment of the river, and that the stop¬ 
ping of the water interfered with the health of the public, and it appeared that the 
tank had been in the defendant’s possession for six years, the High CourtJ under 
the circumstances, set aside the order.—7w re Gholam Durhesh % 10 W. R., Cr. 36. 

In the case of Muthiultffchetti v. Bapnn Sail , I. L. R., 2 Mad., 140, an order 
passed by the Magistrate, directing that all music should cease when any procession 
is passing a certain place of worship was held to be ultra vires. The Court (Tur¬ 
ner, C. J., and Muttusami Attar, J.) said:—“ A Mimes the rights of the several sects 
to the undisturbed exercise of their religious observances may come into conflict 
without any criminal intention. In such cases mutual toleration is and must be 
the only and the proper rule. It has thus to be determined how far the conflicting 
rights interfere with and necessarily modify each other. It is, on the one hand, a right 
recognised by law that an assembly lawfully engaged in the performance of religious 
worship and religious ceremonies shall not be disturbed. It is, on the other hand, 
a right recognised by law that persons may for a lawful purpose, whether civil or 
religious, use a common highway by parading it, attended by music, ro that they 
do not obstruct the use of it by other persons. If persons passing in procession, 
attended by music, pass a place in which others are assembled and engaged in 
public worship which the music would tend to disturb, it is the duty of the persons 
composing the procession to refrain from such disturbance, but assembliesfor purposes 
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of worship are held scarcely in any place at all hours, and generally at appointed ch. XI 
hours, and therefore it is unnecessary that there should be a rule that persons should a. 144 
not at any time pass along a high road in the neighbourhood of a recognised place 
of worship if attended by music. If, indeed, the procession be of a religious charac¬ 
ter, the prohibition of it may be as real an interference with the free exercise of 
religion as in allowing it to proceed past an assembly engaged in worship attended 
with «ich circumstances as to disturb that worship, and if no religious procession is 
to be allowed to pass a recognised place of worship, whether persons are or are not at 
the time there assembled and engaged in religious worship, the members of a numer¬ 
ous sect might close every highway to the processions of a sect to which they are 
opposed by erecting in the neighbourhood of each highway a place of worship. 

The law, in the restriction it imposes on processions of whatever character, 

does not go beyond the necessity.For the preservation of the public 

peace, he (a Magistrate) has a special authority,—an authority limited to special 
occasions. His first duty is to secure to every person the enjoyment of his rights 
under the law, and by measures of precaution to deter those who seek to invade 
the rights of others; but if he apprehends that the lawful exercise of a right may 
lead to civil tumult, and he doubts whether he has available a sufficient force to 
repress such tumult or to render it innocuous, regard for the public welfare is allowed 
to override temporarily the private right, and the Magistrate is authorized to inter¬ 
dict its exercise. The duration of this authority is co-extensive with the emergency 
that justified the exercise of the authority. 1 ’ 

The duties of a Magistrate in cases where the public peace is likely to be dis¬ 
turbed by one sect attempting to disturb another using the public streets is fully 
discussed in Sundram Chetti and Punnusami Chetti v. Reg., I. L. It., 6 Mad.,. 203, 
where the Court (Turner, C. J.,- Innes and Kindersley, JJ.) examined and 
approved the principles laid down in the case last quoted. 

In dealing with the civil rights of a subject under s. 518 of Act X of 1872, it 
was said to be incumbent on the Magistrate to limit the operation of his order to such 
reasonable time as may be necessary to enable him to hold a full* and sufficient 
inquiry as to whether the act prohibited is likely to cause a breach of the peace and 
is within or is in excess of the legal right of the person forbidden to do it; and, if 
necessary, to deal with the case under the other provisions of the Criminal Proce¬ 
dure Code, which enable him to meet cases of a probable breach of the peace.— 

In re Abdool v. Lucky Nai'ain Mundid, I. L. R., 5 Calc., 132, per Ainslie, J. 

Where an order on the face of it appears to have been made without jurisdiction, 
no subsequent explanation can make it valid. — Ibid,per Broughton, J. 

In tbc case of Reg. v. Ramchundra , 6 Bom. H. C. R., 36, an order under s. 62 
of Act XXV of 1861 by a Magistrate, directing the hereditary priests of a temple 
to widen and heighten the doorway of the temple in order to prevent danger from 
overcrowding, was upheld. 

Revision, etc.— Where an order is duly passed under this section, the High 
Court ^annot interfere under s. 15 of the Charter Act.— E. V . Ramanuja Jeeyar - 
8vami v. V. Ramanuja Jeeyar, I. L. R., 3 Mad., 354; In re Chunder Nath Sen, 

I. L. It., 2 Calc. (F. B.), 293 ; Bradley v. Jameson , I. L. R., 8 Calc., 580; (S. C.) 

11 C. L. R., 414. But where an order is passed without jurisdiction, the High 
Court may set it aside.— Gopi Mohun Moulik v. Taramoni Chowdhrani , I. L. R., 

5 Calc. (F. B.), 7 ; (S. C.) 4 C. L. It. (F. R.), 309; In re Krishna Mohun Bysack , 

1 C. L. R., 58; Banee Madhub Ghose v. Wooma Nath Roy , 21 W. R., Cr., 26; 

Chunder Coomar Rai v. Omcsh Chunder, 22 W. R., Cr., 78; Sreenath Butt v. 

Unnoda Churn Dutt , 23 W. R., Cr., 34; Goshai Luchmun Per shad Pooree v. Pohoop 
Narain Pooree , 24 W. R., Cr., 30. In the case of Kedarnath v. Rughoonath , 

6 N. W. P. II? C. It., 104, it was held that the legality of an order made by a 
Magistrate under s. 62 of Act XXV of 1861 might be questioned in a Civil Court. 

In the case of E. V . Ramanuja Jeeyarsvami v. F. Ramanuja Jeeyar , I. L. R., 

3 Mad., 354, where an order was passed under s. 518 of Act X of 1872 by a Magis¬ 
trate after considering various magisterial orders, police reports, and complaints, 
restraining one of the parties from interfering with the management, worship or 
administration of the Nnnguneri Matam and its appurtenant estates, Innes, J.*, said: 

“All that the High Court can do is to see that the Magistrate had jurisdiction 
topas 9 the‘order under s. 518 (144 of the present Code). If he had, there fa no 
power of interference. It was contended there was no such emergency as to call 
for an order under s, 518, and that the order was bad, as being not confined to one 
(A.H., C.P.C.) 8 
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net but extended to several acts. Wo think we must take the recitals in the order 
itself as sufficient to show that the Magistrate bond fide believed from information 
before him that the danger of a disturbance through the action ot the petitioner 
was imminent.” 

It is to be borne in mind, however, that whenever it is sought to enforce orders 
by the infliction of penalties, it is open to Courts to step in and sec whether the 
orders were properly made or not. It is also to be borne in mind that, although 
the Criminul Procedure Code contains provisions for the removal of obstructions 
in public thoroughfares by summary proceedings before a Magistrate, there is 
nothing in these provisions which deprives a private individual of the redress which 
the law atlords him under such circumstances by means of a civil suit .—Ramkoomar 
Singh v. Sahebzuda Roy , I. L. li., 3 Calc. (F. B.), 20. 

Orders made under this section, it is to be observed, are not proceedings within 
the meaning of s. 435, infra. 

For form of Magistrate’s order to prevent obstruction, riot, etc., see Sched. V, 
No. 21. 


CHAPTER XII. 


DISPUTES AS TO IMMOVEABLE PROPERTY. 


Procedure where dis¬ 
pute concerning land, 
&c., is likely to cause 
breach of peace. 


145 . Whenever a District Magistrate, Subdivisional 
Magistrate or Magistrate of the first class 
is satisfied from a police report or other 
information that a dispute likely to cause a 
breach of the peace exists concerning any 
tangible immoveable property, or the boundaries thereof, within 
the local limits of his jurisdiction, lie shall make an order in 
writing, stating the grounds of his being so satisfied, and 
requiring the parties concerned in such dispute to attend his 
Court, in person or by pleader, within a time to be fixed by 
such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession of 
the subject of dispute. 

The Magistrate shall then, without reference to the merits 
Inquiry ns to posses- of the claims of any of such parties* to a 
a!on - right to possess the subject of dispute, 

peruse the statements so put in, hear the parties, receive the 
evidence produced by them respectively, consider the effect of 
such evidence, take such further evidence (if any) as he thinks 
necessary, and, if possible, decide whether any and which of 
the parties is then in such possession of the said subject. 

If the Magistrate decides that one of the patties is then 
Party in possession in .suchpossession of the said subject^ he 
to retain possession shall issue an order declaring such party 
un . ega y evicted. to }j C cn titled to retain possession thereof 
until evicted therefrom in due course of law, and forbidding 
all disturbance of such possession until such eviction.. 

Nothing in this section shall preclude any party so required 
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to attend from showing that no such dispute as aforesaid exists ck. xn 
or has existed; and in such case the Magistrate shall cancel *' 146 
his said order, and all further proceedings thereon shall be 
stayed. 

Tin's section corresponds generally with s. 530 of Act X of 1872. 

While the corresponding section of the former Act applied to cases where a 
Magistrate was satisfied that “ n dispute likely to cause a breach of the peace exists 
concerning land or the boundaries of any land, or concerning any houses, water, 
fisheries, props or other produce of land,*' this section embraces a similar dispute 
4 ‘ concerning any tangible immoveable property or the boundaries thereof.** Under 
the former Act the Magistrate was required to record a proceeding, stating the 
grounds on which lie was satisfied of the likelihood of n breach of the peace and 
to call upon the parties to attend before him. The present section directs that the 
grounds on which the Magistrate is so satisfied and the requistion to the parties 
to attend shall be embodied in the same order. 

The direction in the second paragraph to the Magistrate to peruse the state¬ 
ments put in by the parties, which is more precise in the procedure laid down than in 
the corresponding paragraph in s. 530 of Act X of 1872, is new. 

The last paragraph of the section is also new. 

The object of this section is to prevent a breach of the peace by retaining in 
possession the party already there, until such time as the Civil Court can pronounco 
on the two conflicting claims. In the mofussil, when a dispute arises as to land, too 
frequent resort is had to the provisions of this section, each party being anxjous to 
have an order declining himself to be in possession as against the other, so os to force 
him to prove his title as plaintiff in a civil suit. Before instituting proceedings, 
therefore, it is the duty of the Magistrate to satisfy himself that there is really a 
dispute likely to cause u breach of the peace. In fact, a Magistrate cannot be too 
careful in acting so as to guard against the danger of assuming jurisdiction in 
cases not really contemplated by^tlie section, where the suggested apprehension 
.is little more than colourable and made to induce the Court to deal with matters 
properly cognizable by the Civil Courts. See In re Obhoy Chundra Muherjee v. 
Mahomed Sabir , 13 C. L. It., 410 ; (S. C.) I. L. R., 10 Calc., 78, where the decree of 
the Civil Court lias been passed, the right as between the litigants is decided, and 
there is no more place for a summary order which proceeds, not upon title, but mere 
possession.— Ranecgungc Coal Association v. Ilem Loll Ghatwal , 24 W. R., Cr., 17. 

See llai Mohun lloy v. Wise, 16 W. R., Cr., 24; In re Gobind Chunder Moitro , 

I. L. R., 6 Calc., 835; (S. C.) 8 C. L. R., 217. 

It is the likelihood of a breach of the peace and the necessity for immediate 
action which alone warrant action by the Magistrate under this section.— In re 
Kumund Narain Bhoop , I. L. R., 4 Calc., 650 ; (S. C.) 4 C- L. R., 551. And where 
there js no present danger of u breach qf the peace, the fact that a breach of the 
peace is likely to take place at a future time will not justify a Magistrate in making 
an order under the section.— In re Umachurn Santra , 7 C. L. R.„ 352; but see 
Reg. v. Mohesh Chunder Roy , 24 W. R., Cr.., 67. So it is not sufficient to justify 
a Magistrate in interfering that it is probable that a breach of the peace may occur 
if proceedings bo not taken; but he must be satisfied that there exists a dispute 
which is likely to induce a breach of the peace.—Damodur Biddyadhur Mohapatro v. 
Syamanund Dey , I. L.' R., 7 Calc., 385; (S. C.) 8 C. L. R., 514; see the cases 
there cited, and also the case of In re Obhoy Chundra Muherjee v. Mahomed abir , 

13 C. L. R., 410; (S. C.) I. L. R., 10 Calc., 78. 

The holdirtg of an inquiry under this chapter is n matter entirely within the 
discretion of the Magistrate of the District or of a Division of a District, and the 
High Court has no authority to require liiin to proceed under this chapter. The 
takipg of security for keeping the peace is also a matter within the discretion of 
the Magistrate, provided he has materials upon which to proceed.— Kali , Prosunno 
Roy % 23 W. R., Cr., 58. F 

Procedure .—In the case of Hurendr'b Narain Singh , I. L. R., 11 Calc., 762, Pkin- 
bbp and Grant, JJ., held, that proceedings under this section should, on all points of 
procedure,*be regarded as summons cases, and that although it is discretionary with 
a Magistrate to issue a summons on a witness in bucIi a case, yet, when any one of the 
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XII parties applies at a proper time for process to secure the attendance of his witnesses, 
145 the Magistrate should not arbitrarily refuse his assistance; but where such refusal 
is made, it is incumbent on the Magistrate to record his reasons for refusing. But 
it must be borne in mind that s. 356, post, proxies, that in all inquiries under 
this chapter the evidence of each witness must bo taken down in the writing and 
language of the Court by the Magistrate, or in his presence and hearing, and under 
his personal direction and superintendence, and signed by the Magistrate. Section 355, 
potty deals with the manner in which the evidence in summons cases must be taken. 

Jurisdiction.— It was held that a Bench of Magistrates had no power to deni with 
cases coming under s. 530 of Act X of \$72.—Sufferuddin v. Ibrahim, I. L. R., 
3 Calc., 754. Now, by s. 15, supra, it is provided that the Local Government may 
invest a Bench of Magistrates with any of the powers conferred or conferrible by or 
under this Code on a Magistrate of the first, second, or third class, and direct it to 
exercise such powers in such cases or such classes of cases only, and within such 
local limits, as the Local Government thinks fit; and except as otherwise provided 
by any order of the Local Government, every such Bench shall have the powers 
conferred by this Code on a Magistrate of the highest class to which any of its 
members who is present taking part in the proceedings as a member of the Bench 
belongs, and, as far as possible, shall, for the purposes of this Code, be deemed a 
Magistrate of the first class. 

It has been held, in many cases, that the grounds for the Magistrate’s belief as to 
the existence of the likelihood of a breach of the peace must be recorded .—In re 
Kumund Narain Blioop , I. L. R., 4 Calc., 650 ; (8. C.) 3 C. L. K., 551; and that, unless.. 
the proceedings recorded by the Magistrate under this section arc based upon materi¬ 
als winch disclose sufficient ground for considering that a breach of the peace is immi¬ 
nent, the order calling upon the parties to attend in Court may be set aside ns with¬ 
out jurisdiction.— Chunder Madhub (Jhose v. Juggat Chunder Sen , 4 C. L. R., 483 ; 
Budhu v. Empress, Punjab llec., 1885, p. 17; Sheikh Munglo v. Durga Narain Nag, 
25 W. It., Cr., 74. In the last mentioned case, the Court dissented from the 
decision in the case of Gour Mohun Majec v. Doolubh Majcc , 22 W. R., Cr., 81, 
where it was laid down that when a person summoned to answer to a charge of. 
criminal trespass appeared and filed a written statement, and the Magistrate 
proceeded accordingly without recording a proceeding under s. 530 of Act X 
of 1872, the irregularity was covered by s. 283 (s. 537 of this Act), the rule therein 
laid down being intended to extend to all proceedings before a Magistrate. See 
In re Kishoree Mohun Uoy , 19 W. R., Cr., 10; Baja Run Bahadur v. Ranee 
Tilessuree Koer , 22 W. R., 79. 

While, in the case of Harvey v. Brice , 4 W. R., 26, it was held that the omis¬ 
sion on the part of a Magistrate to record a proceeding in a case of disputed pos¬ 
session of land was not a mere informality in procedure, but rendered the whole 
of his proceedings illegal, in another case, under the Code of 1861, it was considered 
that the omission to record a preliminary order stating that the Magistrate was 
satisfied that a dispute likely to induce a breach of the peace existed, did not invalid¬ 
ate an order passed, unless it could be shown that the party was not prejudiced 
by the omission.— Mad . 77. C. Pro., 9 th August 1870, Weir, p. 26. So, where a 
Magistrate had the report of a Police-officer before him, it wns held that the 
omission to record a proceeding, though a technical irregularity, was not sufficient 
to warrant interference with his final order .—In re Mussamut Zuhoorun, 2 Wym. 
Cr. Rul., 1. The later cases,' however, quoted below seem to show that the omission 
is not a mere technical irregularity. 

When the contending parties are admittedly in joint possession of disputed 
lands, it was held, under the former Code, that the Magistrate has no jurisdiction to 
determine whether one of them might make use of the land in such a manner as to 
cause annoyance to the other .—In re Rajkoomar Singh , 2 C. L. R., 62. 

• 

Tangible Immoveable Property .—Section 530 of Act X of 1872 was held not 
to refer to a dispute as to the right to collect the rents of a joint undivided estate 
in a'certain proportion .—Ramrunginee Dossee v. Gooroodass Roy, 18 W. R., Cr., 36 ; 
see Beni Narain v. Acharj Nath, I. L. R., 5 All., 607; nor to disputes as to what 
collections one of the parties has made, and what rents he is entitled to collect 
under a decree .—Puddomonee Dossee v. Juggodumba Dossee , 25 W. R., Cr., 2. 



Cbimxnaii Pkoceduhe Code (Act X op 1882), s. 145— breach of the peace 
— 'Record of grounds for Magistrate talcing proceedings under section 
145— Notice to parties—Sessions Judge not empowered to order pro* 
ceedings under section 145— Parties claiming to he in possession of 
land, subject of dispute, rights of, to appear in proceedings .]) To 

i 'ustify the initiation of proceedings under section 145, Criminal 
Procedure Code, it is not sufficient that, in the course of a trial, it 
should appear from the statement of a witness examined that a breach 
of the pence is likely to ensue in consequence of a dispute regarding 
land. Before taking action, the Magistrate is bound to be satisfied 
from a police report or other information on this point, and ho is also 
bound to make an order in writing stating the grounds of his being so 
satisfied, and this must be served on the parties to the dispute, for it 
is the intention of the law, not only that Magistrates 6h:>u1d have 
sufficient grounde for proceeding under section 145, but that they 
should inform the parties concerned of the grounds on which they are 
proceeding. A Sessions Judge is not competent to order a Magistrate 
to take action under section 145. He should rather draw his atten¬ 
tion to the nature of the dispute in the trial before him, so that the 
Magistrate may exercise his own discretion as to the necessity of 
' proceedings. Proceedings so initiated, when there is nothing in the 
police report or elsewhere to "justify them, would be void, and 
section 637, Criminal Procedure Code, would have no application. 

Oour Mohan Majee v. Doollubh Majee , 2& W. B. Cr„ 81, dissented 
from ; Dhanput Singh v. Chatterput Singh , I. L. R., 20 Calc., 513, 
followed. Parties who, though not actually involved in the dispute, 
claim to be in possession of lands which are the subject of proceed¬ 
ings under section 145, should not be shut out from giving evidence 
in support of their claims. To do so would undoubtedly occasion very 
serious prejudice and interference with any possession whicli they 
might be able to establish. } P 
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So a dispute between a zemindar and bis lessee as to the right to receive ch. XII 
rent was held by the Madras High Court not to be within the meaning of s. 530. s. 145 
— Mad . H. C . Pro., 11/A February , 1873, Weir , p. 27. It was, however, held 
in Sutherland v. Crowdy , 18 W. It., Cr., 11; (S. U.) 9 B. L. R., 229; 

Hudrak Narain Singh v. Luchmi Bux lloy , 5 C. L. It. (followed in Narain 
Das v. Empress , Punjab Rec., 1884, p. 35) and other cases, that the right to collect 
rents from ryots did come within the purview of s. 530 of Act X of 1872. 

The present section, as already pointed out, deals not with disputes “ concerning 
any land or the boundaries of any land or concerning any houses, water, 
fisheries, crops or.other produce of land,** but only with disputes “ concerning any 
tangible immoveable property or the boundaries thereof,’” and it has been held that 
a dispute as to the rights to collect rents is a dispute concerning tangible immove¬ 
able property within the meaning of this section.— Pramatha Bhusana Roy v. 

Doorga Churn Bhuttacharjee, I. L. R., 11 Calc., 413. In that case an opinion 
was expressed that a dispute as to a julkur or right of fishery was not a dispute 
concerning tangible immoveable property ; and in the case of Krishna Dhone Dutt v. 
Ti'oilahia Nath Biswas , 1. L. R., 12 Calc., 539, it was actually held that it was not 
such a dispute. 

Contents of order. —The order as to the grounds on which the Magistrate is 
satisfied as to the likelihood of a breach of the peace, prescribed by this section, 
should plainly state the grounds of the Magistrate’s being satisfied that a dispute 
likely to induce a breach of the peace exists concerning certain specified land within 
his jurisdiction. Information must be referred to, and facts must be stated, by the 
Magistrate as facts believed to exist by him, such as to allord on the face of the 
roobokaree rational grounds for the belief thut a dispute likely to induce a breach 
of the peace existed with regard to certain specified property. In arriving at an 
opinion with regard to the facts which the Magistrate gives as the ground of his 
belief, he must form his judgment by the exercise of a judicial discretion upon some 
sort of materials. The Code does not limit those materials to evidence given on 
oath, excepting that they must appear to be materials such as would justify a 
judicial officer in relying upon them. Unless the Magistrate is in a position in this 
way to present clear and rational grounds capable of being estimated according to 
their merits, on the mere statement of them lie has no legal foundation on which to 
base his investigation inter partes relative to possession— In re Kishoree JMohun Roy , 

19 W. R., Cr., 10; see In re Sabhee Singh, 6 W. R., 50 ; Dewan Elahee Newoz 
Khan v. Jukrarunnissa , 5 W. It., Cr., 14; (S. C.) 1 Wyin, Cr. Rul., 17. 

In the case of Bisseshur Narain Malitali , Petitioner, 8 W. R-, Cr., 83, distin¬ 
guishing Amrit Nath Jha v. Ahmed Reza , 6 W. li., Cr., 61, it was considered that 
the provisions of this section had been substantially complied with when the Magis¬ 
trate stated that there was a long standing dispute which was likely to induce a 
breach of the peace, and recorded that, in his opinion, the only way of bringing that 
dispute to a satisfactory settlement was by proceeding under the section. See also 
DuriaS Singh v. Uma Proshad , 24 W. R., Cr., 16. 

In the case of Govind Chunder Moitra v. Abdool Say ad, I. L. li., 6 Calc., 835, 
fS. C.) 8 C. L. Li., 217, the proceeding recorded by a Deputy Magistrate did not set 
forth in express language that he was satisfied that a dispute likely to create a 
breach of the peace existed in respect ot the land in question between A on the 
one hand and B and C on the other; nor did it set forth the grounds upon which 
he was satisfied that such a dispute existed. It was held, that the proceeding was 
defective. In the proceeding it appeared that the Magistrate referred to a police 
report, but although it was held that the report might be taken to be incorporated 
by reference, it was not sufficient to justify the order. See the remarks of Fibld, J., 
in that case. 

In a subsequent case, however, where the Magistrate recorded the following 
words—“ whereas from the police report a breach of the peace is probable ”—the 
High Court, although it considered the record of the grounds for the proceeding 
was unsatisfactory, yet, inasmuch as the police report, which was held to be incor¬ 
porated, showed grounds for apprehending a breach of the peace, held that the final 
order declaring one party in possession was not defective.— In re Kali Kristo 
Thakur , I. It. R., 7 Culc., 46; (S. C.) 8 C. L. R., 245. 

A Magistrate cannot proceed uuder this section in a case of a dispute arising 
out of a right of succession to a muth and its appurtenances, but should apply to 
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Ch. XII the Judge, under the provisions of Act XIX of 1841, to appoint a curator or make 
s. 145 some order with regard to the property till the right of succession is determined.— 

Reg. v. Sreeputt Giri Gossain, 2 B. L. R., Ap. Cr., 27 ; (S. C.) 11 W. R., Cr., 23. 

Where the rights of parties have been already determined in u civil suit— 
Rai Mohun Roy v. Wise, 16 W. R., Cr., 24 ; or even in registration proceedings— 
Gobiiid Chundra Moitra v. Abdoul Sayad , 1. L. R., 6Ch1c., 835; (S. C.) 8 C. L. R., 
217, if a breach of the peace is still imminent, the Magistrate should bind over 
the parties to keep the peace. 

Report orother information .—Under this section, as under the Explanation to 
8. 530 of Act X of 187*2, the Magistrate may satisfy himself from, a “ police report 
or other information ; ” but under the latter section it was held that the written 
report of an ameen, who had been deputed to hold a local inquiry, was not sufficient 
by itself to justify proceedings under the section.— Reg. v. Soumber Ahir , 20 W. R., 
Cr., 57. Where, however, a Magistrate based his proceedings on the report of the 
police, which did not show that there was any collection of men on the part of the 
opposite party, the proceedings were quashed .—Puddomonee Dossee v. Juggodumba 
Dossee, 25 W. R., Cr., 2. 

In deciding a dispute as to a right of water, as distinguished from a right of 
fishery, the Magistrate must follow the procedure required by this chapter. See 
Reg. v. Ramnath , 7 W. R., Cr., 45. 

When a Magistrate has taken any evidence, he is not justified in refusing to 
proceed with the case, because the parties neglect to file written statements on the 
day fixed for filing the statement .—Tn rc Goluch Chnnder Mytee , 11 W. K., Cr., 9. 

The Magistrate should be careful not to interfere in cases which are of a purely 
civil duturc.— Mad. 11. C . Pro., 4th January and 1 5th May 1869, Weir , p. 26. 

Possession .—As to what is actual possession, there was some conflict of authority 
under the former Code. 

In the case of Haruck Narain Singh v. Luchrni Rux Roy , 5 C. L. R , 287, it 
was held, that s. 530 of Act X of 1872 contemplated disputes between owners ns 
well as occupiers. Jackson, J., said :—It seems to me clear that when a zemindar 
has let bis lands or portion of them in farm, he, his farmers, and the occupying ryots 
are all in their degree concerned in any dispute as to possession which may arise, 
and that they may and ought to be respectively maintained in possession of the 
interests which they severally enjoy.— Sutherland v. Crowdy, 18 W. R., Cr., 11. 
M There may be cases,’* said Couch, C. J., “ in which a person would properly be 
said to be in possession, although there was no bodily possession by him. There is 
the case of a servant being in possession, and it may be said that when the servant 
is in possession, it is the possession of the master. So also, if an occupier is paying 
rent, that is the possession of the landlord to whom he pays the rent. For some 
purposes the occupier has a possession ; he has a possession which would enable 
him to bring a suit against a person who wrongfully disturbed him in his occupa¬ 
tion ; but still bis possession is the possession of him by whose permission, either 
given by a lease or any other mode of letting, he holds the land and to whom he 
pays the rent.” See In re JUbahan v. Bansrup Dhobi , 6 C. L. R., 193, where it 
was held that it was improper to make an order against one who was acting merely 
as the servant of another who claimed to be in possession, unless that other person 
were made a party to the proceedings. In a recent case it was decided that, in a 
dispute between two rival zemindars, constructive* possession through intermediate 
holders, ticcndars, to whom the ryots paid their rents, was not such possession ns 
could be dealt with under s. 530 of Act X of 1872.— Empress v. Thacoor Dyal Sing , 
I. L. R., 3 Calc., 320. There Ainslir, J,, said:— u No doubt it has been held that 
questions between zemindars as to the right of collecting rents directly from the 
ryots may be considered by Magistrates, and that this right of so collecting rent is 
in fact possession within the meaning of s. 530; but that does not apply where there 
is an intermediate holder who admittedly receives rents from the ryots” (p. 321). 
See the case of Nobin Chunder Coondoo v. Jogendro Nath Bhutiacharjee , 25 W. R., 
Cr., 18, where it was held that a Magistrate had power to determine questions of 
contested possession between parties who were not in immediate possession of the 
land in dispute, but claimed to collect rent from tenants who actually occupied it. 
See also Mad . H . C . Pro., 13 th July 1868, Weir, p. 26, where it was IaicLdown that 
constructive possession through tenants was not actual possession for the purposes 
of the section. 
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Again it 1ms been held, that the possession in regard to which the Magistrate’s Oh. 
jurisdictiqp should be exercised must be of a real and tangible character. When a s. 
party claims, under a document or agreement, the right of doing certain things 
over a large extent of territory, the performance of acts under such alleged right 
in one portion of the ground over which the right extends, although it may be good 
and sufficient for the purpose of keeping alive that right so as to be an answer to 
the plea of limitation raised in a civil suit, is not of itself a sufficient possession on 
which a Magistrate’s order under this section may be based for the purpose of for¬ 
bidding in a distant locality acts not necessarily in conflict with such possession, 
though at variance with the right.— Bejoy Nath Chalterjce v. The Bengal Coal Co ., 

23 W. It., Gr., 45. 

The possession given by an ameen in a butwara is simply one of ownership 
and not of occupancy, and cannot, therefore, in proceedings under this section, be 
held to oust tenants occupying lands previous to such delivery of possession.— 
Mackenzie v. Shere Bahdoor Sahi y I. L. It., 4 Calc., 378. See lure Juggodeshary 
3 C. L. It., 94. 

When there are sufficient grounds for apprehending a dispute in regard to 
lands or crops other than a dispute as to possession, the procedure prescribed for 
security to keep the peace in Chap. XI may be followed. See In re Gobind 
Chunder Moitra , I. L. It., 6 Calc., 835; (S. 0.) 8 C. L. It., 217. 

Notice. —The mere service of a notice upon a mofussil naib, who takes no 
steps whatever to consult his employer, or act under his directions, is not such a 
notice as is contemplated by this section.— llamrunginee Dossee v. Qooroo Dasa 
Roy , 17 W. It., Cr., 9. 

The only parties entitled to notice are those concerned in the dispute.— Gobind 
Chunder Ghose v. Anundo Chandra Sircar , 18 W. It., Cr., 54; (S. (J.) 9 13. L. It., 
Appx., 39. Hut there is nothing in the law which enforces the serving of notice 
upon all the co-sharers in an estate which may, in some shape or other, form the 
subject of litigation under this section.— Ibid. The Court held there, that it was 
not necessary to give notice to co-proprietors not concerned in the dispute. 

No order should be made against .one who is acting as the servant of another 
person who claims to have possession of the land, unless that other person is made 
a party to the proceedings, and, d fortiori , it is improper to decide the matter 
in the absence both of the master and servant.— In re Jitbahan v. Bansrup Dhobi , 

6 C. L. It., 193. 

The notice must be a specific notice to the individuals interested in the dispute 
in consequence of which the proceedings have arisen, and not a general citation to 
the public.— In re llajah Kunund Narain Bhoop, I. L. It., 4 Calc., 650 ; (S. C.) 

3 C. L. It., 551 ; In re Nobokisliore Chucherbiilly , 7 0. L. It., 291. 

Intervenors. —There is no provision in the Code by which an intervenor can 
come in and claim possession of the property which is already the subject of 
proceedings under this section.— In re llajah Kunund Narain Bhoop y I. L. It., 

4 Calc., 650 ; (S. C.) 3 C. L. It., 551. Hut a Magistrate who has decided the question 
of possession is justified in preventing another person from entering upon the land. 

— Queen v. Saadut Khan , 3 W. It., Cr., 19. 

Factum of possession.— Under the former Act, the possession regarding which 
parties were required to give proof, relating to a dispute as to land in respect of 
which a breach of the peace was apprehended, it was held, was possession at the 
time when the proceedings were instituted by the Magistrate, and not possession at 
the time the Magistrate came to his decision.— In re Pirthiram Chowdhry Rai 
Bahadoor , 20 W. 11., Cr., 51 ; Rakhal Dass Singh v. Rajah Sheo Persad Singh t 
24 W. 11., Cr., # 73. Ami this section seems by the use of the word “ then ” in the 
last line of the second paragraph to point specifically to the time when the Magis¬ 
trate comes to a deeisiou in the matter as the time with reference to which the 
fact of possession must be determined. The matter is now, however, con¬ 
cluded by authority, for, in the case of Ambler v. Pushong , I. L. R., 11 
Culc., 365, Tottenham and Ghose, J J., held, that, under this section, the Magis¬ 
trate has to find which of the parties is in possession of the subject-matter 
of the dispute at the time when he is inquiring into the matter, which time 
in contemplation of the law is practically identical with the time of the insti¬ 
tution of the proceedings, and not at any time previous thereto, and he has no 
concern as to how the party in actual possession obtained possession, but has only 
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Ch. XII to pass au order retaining him in possession. The section, it was said, did not con- 
s. 145 template any change of possession pending the proceedings. That case wa9r referred 
to and apparently followed in the case of Krishna Dhone Dutt v. Troilokkia 
Nath Biswas^ I. L. R., 12 Calc., 539. There a petition was, on the 17th August, 
presented to the Magistrate, alleging that a breach of the peace was imminent in 
respect of a certain area of 105 bignlis forming a part of a large julkur called Narain- 
pur Julkur, which was admittedly in the possession of certain persons who held 
under the petitioners. In that petition it was alleged that the respondents had 
excavated a khal or canal leading to the julkur, with the object of drawing off 
and catching the fish of the julkur. On the 23rd August, the embankment was cut 
by the respondents so as to effect a junction between the khal and the julkur, 
and on the 24th August the Magistrate made an order in writing, under s. 145 
of the Code of Criminal Procedure, calling upon the parties concerned to put 
in written statements of their respective claims as regards possession of the 105 bigahs 
which formed the subject of dispute. On the 17th November the Joint Magis¬ 
trate disposed of the matter in this way: lie held that, as regards the 105 bigahs, no 
one was in possession on the 24th August, the date on which the Magistrate's 
order was made, and he accordingly attached so much of the julkur, but he found 
that the respondents having cut the embankment on the 23rd were in possession 
of that cutting on the 24th, and he, therefore, ordered them to be retained in posses¬ 
sion of that cutting, till ousted by a decree of a Civil Court. It was held by the 
High Court that the inquiry in such cases should be directed to the question as to 
which party was in possession of the subject of dispute before any proceedings with 
Court had been taken in the mutter. Tiie judgment in the case is less precise 
than that in the case of Ambler v. Pushong , which was followed in the case of 
Chunder Koomar Poddar v. Chundra Kanta Ghose , I. L. R., 12 Calc., 521, but it was 
not apparently intended to lay down any different time with reference to which 
the inquiry as to possession should be. See In re Prithuram Chowdhry , 20 W. R., 
Cr., 5; and a Full Bench Ruling of the Madras High Court, Weir y 2nd Edn., p. 437. 
The case of In re Mohesh Chunder Khan , I. L. R., 4 Calc., 417, is hardly reconcil¬ 
able with these cases. 

A Magistrate’s finding as to the point of actual possession under this section 
is conclusive in a civil suit.— Lillu bin Raghushet v. Annaji Parashram, I, L. R., 
5 Bom., 387. 

The Magistrate should inquire into the fact of possession only and decide 
accordingly. Therefore, where a Magistrate awarded absolute possession to a 
claimant who admitted that the defendant was in possession, and who only claimed 
a right of way over the land, his order wus quashed.—Queen v. Sugar Mahomed, 
1 W. R., Cr., 25. See In re Juggodeshary, 3 C. L. R., 94. 

Where each of two parties claimed the same share of certain property as a 
whole estate, neither of them alleging that the other was joint with him in any way, 
and the Magistrate, without reference to the right of possession, went into the 
question of who wus in possession, and maintained the possession of the party 'round 
in possession, the High Court declined to interfere.— Byjnath Sahoo v. Rugoonath 
Pershad, 25 W. R., Cr., 16. 

Where a decree has been passed by a Civil Court, determining the rights of 
the parties to a suit to disputed land, it is a Magistrate’s duty to uphold that 
decree, and he cannot, as between such parties, proceed under this section to decide 
afresh the question of possession.— In re Bholanath Ghose , 7 C. L. R., 516 ; Rai 
Mohm Roy v. Wise , 16 W. R., Cr., 21; Raneegunge Coal Association v. Hem Lall 
Qhatwal , 24 W. R., Cr., 17. So in the case of Shama Soondery Debia v. Jardine , 
Skinner jr Cb., 6 W. R., Cr., 10, it was held, that a Magistrate ought not to inter¬ 
fere under this section with the execution of a decree of a Civil Court. If called 
upon to interfere at all, where a breach of the peace is apprehended, he should 
maintain in possession the person who has been actually put in possession by 
the decree of the Civil Court, for he is bound to maintain the party in possession 
who has obtained a decree from a Civil Court, and has no power to institute pro¬ 
ceedings regarding the land covered by it.— Rai Mohun Roy v. Wise, 16 W. R., 
Cr., 24. 

In In re Chutraput Singh, 5 C. L. R., 200, symbolical possession having 
been given of a mouzah, to which a haut appertained, which was sold in execu¬ 
tion of a decree, the judgment-debtor refused to give up actual possession of 
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the hnut, maintaining that it was debutter property, of which he was the shebnit. Ch. XII 
A breach«of the pence being imminent, proceedings were taken under s. 530 of Act s. 145 
X of 1872, and the Magistrate* finding that the judgment-debtor was in actual 
possession of the haut, made an order maintaining him in such possession. f lhe 
High Court held, that the Magistrate had no power to make the order, but was 
bound to see that the possession as given by the Civil Court was maintained, leuving 
it to the debtor to substantiate his claim in a Civil Court. 


When the rights of the parties have been determined in a civil suit, there is no 
longer a dispute within the meaning of s. 530, and it was held, that the proper 
course for a Magistrate to pursue, if the defeated party did any act which might 
probably occasion a breach of the peace, was to take action under s. 491 (correspond¬ 
ing with s. 107 of the Code), and require from such party security to keep the 
peace.— In re Qobind Chundcr Moitra , I. L. R., 6 Calc., 835 ; (S. C.) 8 C. L. R., 
217, per Field, J. See ltai Mohun Roy v. Wise, 16 W. R., Cr., 24. In the 
former case, certain registration proceedings, in which the question of possession 
had been decided, were pending, and proceedings were taken under this section, 
Pontifex, J., said: “In my opinion the fact that these registration proceedings 
were pending at the time the application was made for interference under the Cri¬ 
minal Procedure Code should have made the Deputy Magistrate extremely careful 
not to make any order as to possession under s. 530 (145), unless he was quite satis¬ 
fied that a bond fide dispute existed, and that a breach of the peace was imminent^. . • 
It would have been quite sufficient if he thought a breach of the peace was imminent 

to bind over the leading ryots on either side.It was never intended that the 

provisions of s. 530 (145) should be used for the purpose of avoiding a decision so 
recently arrived at after a full trial/* On the same point, Field, J., who referred to 
the case of Mai Mohun Roy v. Wine, 16 W. R., Or., 24, remarked “ When the 
rights of the parties have been determined, there is no longer a dispute within the 
meaning of the section; and the proper course for a Magistrate to pursue, if the 
defeated party does any act that may probably occasion a breach of the peace, is to 
require from such person security to keep the peace.’* 

In the case of Rai Mohun Roy v. Wise, 16 W. R., Cr., 24, it was decided 
that when a decree had been passed by a Civil Court regarding land in dispute, it 
was the duty of the Magistrate to maintain it, and that he had no power again to 
institute proceedings regarding such land under this section of the Criminal Pro¬ 
cedure Code. In the case of Nobin Chunder Koondoo v. Jogendranath Buttacharjee , 
25 W. R., Cr., 18, on the other hand, it was laid down, that the mere delivery over 
of land to a purchaser at an execution-sale by the Civil Court peon did hot take away 
the power of a Magistrate to inquire into tlie^question of possession ; but in the case 
of Chutrapnt Singh , *5 C. L. R., 200, the Court refused to follow that case, which 
seems to be against the weight of authority. 

In the case of Sheikh Munglo v. Doorga Narain Nag, 25 \V. R., Cr., 47, it 
was said, that although symbolical possession is not entitled to weight as against a 
party proved to be in possession, yet, in the absence of evidence, it is iu itself 
deserving to be taken into consideration. 

In a recent case it was held, that a Criminal Court ought not to interfere in 
cases where a purchaser under a decree is resisted in getting actual possession of the 
property which he has bought, the procedure to be adopted in such cases, it was 
said, being that provided by Chap. XIX of the Civil Procedure Code (Act XIV of 
1882).— Prayag Singh v. Fuzool Hoossin , 6 C. L. U., 206. 

Evidence.— In determining the question of actual possession, it is necessary that 
evidence should be taken upon oath.— Queen v. Kali Churn Shah , 7 B. L. R., 322. 
A police report is not in itself evidence that a dispute likely to induce a breach of 
the peace exists {In the matter of Bhadreswari Chowdhrani , 7 B. L. It., 329), 
although it may be sufficient to justify the Magistrate taking action. The Magis¬ 
trate must come to a judicial decision on the question, and for that purpose examine 
the witnesses tendered by the parties.— Mussamut Anundee Kooer v. Ranee Soonaet 
Kooer , 9 W. R., Cr., 64. 

A Magistrate is empowered by s. 540, infra , to summon witnesses in cases 
under thisjaection. See Shama Sunkur Mozoomdar v. Ranee Anunddmoyee Dassya , 


18 W. R., Cr., 64. 

An order for possession passed by a Magistrate on a perusal of evidence recorded 
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Oh ti t by another Magistrate was held, under the former Code, to be illegal.— Mad. 
a." 145 11. C. Pro., 1 6th November 1875, Weir , p. 26. See Guruchurn Sen v. fipli Nath 

Bass Biswas , 23 W. R., Cr., 62. ■ These cases turned upon the wording of the 
explanation to s. 530, which has not been repeated in this Code. It would seem 
that, under s. 350, infra , an order might be passed under this section upon evidence 
recorded by another Magistrate. Rut a Magistrate must decide tho fact of 
possession on evidence, and not according to the result of a local inquiry made 
under s. 148, unless the parties had consented'to be bound thereby.— In re 
Baikunt Kumar , 3 C. L. R., 134. 

In a case of disputed possession, it was held, that the Magistrate was wrong 
in not recording u sufficient proceeding showing the grounds upon which he was 
satisfied that the dispute was one likely to lead to a breach of the peace, and that if 
the parties consented to waive that point by consenting to go into the whole question, 
the Magistrate was wrong in taking the title of one person as primd facie evidence 
of his possession, and throwing the onus on the other and precluding the other 
from proving his title.— Amrithimth Jha v. Ahmed llcza , 6 W. R., Cr., 61. 

Where there has been substantial evidence of possession or a conflict of evi¬ 
dence on that question, the Magistrate is justified in looking to the evidence of title 
in combination witli the evidence of possession.— In re Kali Kristo Thakur, I. L.R., 
7 Calc., 45 ; (S. C.) 8 C. L. R., 244. 

Where two investigations were before a Magistrate, who, after deciding one of 
the cases, remarked in the other, that, because tho lauds adjoined, he had taken the 
evidence in the two cases together, and found it unnecessary to continue the 
inquiry further, it was held that the parties kept out of possession were entitled 
to a full inquiry.— Watson v. Ranee Surnomoyec , 8 \V. R., Cr., 63. Rut 
in the case of Azim Mollah v. Sntoo Poramanich , 10 C. L. R., ^523, where 
there was a dispute as to the possession of 109 plots, all covered by the same state 
of circumstances, proceedings under the section were instituted in respect of all tho 
109 plots, but the Magistrate, after taking evidencein respect of 12 only, made an 
order, directing one party to be kept in possession of all the plots. It was objected 
that the Magistrate ought not to have included tbe l09 plots in one proceeding, and 
further, that evidence should have been taken’ in respect of each plot. The 
High Court, however, declined to interfere, being of opinion that, under the circum¬ 
stances, the Magistrate had exercised a wise discretion in acting ns he did. 

The grant of a certificate under Act, XXVII of 1860 is not proof of posses¬ 
sion, nor does it entitle the holder to be put into possession of any property 
of a deceased person.— Mnssamut Anuragee Koowar v. Ramruchya Dass , 25 W. 
R., Cr., 16; Queen v. Sreeputt Giri Go a sain , 11 W. ll.,23 ; (S. C.) 2 B. L. R., 
Ap. Cr., 27. 

Orders as to possession. —It was doubted whether an order under s. 530 of ActX 
of 1872 could be directed to others than the unsuccessful party to the proceedings 
under the section ; or whether such an order could properly be directed to the 
public at large.—/?! re Nobo Kishore Chuckcrbutty , 7 C. L. li., 291. 

A Magistrate has no authority to restore to possession a person alleged to have 
been illegally dispossessed. All that he can do in a dispute likely to lead to n 
breach of the peace is to follow the course prescribed by this section, and after 
inquiry declare the party whom he finds in actual possession entitled to retain posses¬ 
sion until ousted by due course of law, and forbid all disturbance of such possession 
in the meantime.— Ramjeebun Doobey v. Luchmonee Dabea , W. R., Cr., Sup. Vol., 5. 
See, however, s. 522, in/ra, which is as follows : " Whenever a person is con¬ 

victed of an olfence attended by criminal force, and it appears to the Court that by 
such force any person has been dispossessed of any immoveable propgrty, the Court 
may, if it thinks fit, order such person to be restored to the possession of the same; 
no such order shall prejudice any right or interest to or in such immoveable property 
which any person may be able to establish by civil suit.” See Specific Relief Act, 
I of 1877, s. 9. 

In a dispute as to a right of way, the Magistrate should decide whether the 
complainant has been in use and occupation of the road, and, if so, for how long, 
and if he finds him to be in possession, should retain him in it, leaving the owner of 
the land to refer the question of right to the easement to the Civil Cpurt. He 
should not decide against the complainant, because he may have another right of 
way leading to the same place.— Queen v. Toylukonath Sircar , 2 W. R., Cr., 64. 
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A Magistrate cannot order that a person be kept in possession until he has ch. XII 
reaped the crop standing on the ground, and then order that he shall give it away a. 140 
to another.— Bunwari Lall Misser v. Raja. Radha Pershad Singh , 1 C. L. R., 136. 

A Magistrate who has found one party to be in possession has no power to give 
the opposite parly found not to be in possession permission to cultivate the disputed 
land pending the decision of a possessory action.— Shib Churn Chuckerbutty v. 

Ishen Chander Chuckerbutty , 10 W. R., Cr., 27. 

Any order under this section’ is of course binding only on the actual parties 
in the case before the Magistrate. So that, in a dispute between A and B and his 
tenants, where A was by an order declared to be in possession, subsequent tenants 
of B could not be criminally punished for disobeying the order.— In the matter oj 
Oopal Burnatear , 3 li. L. R., Ap. Cr., 13. Sec In re Nobo Kishore Chuckerbutty , 

7 C. L. R., 291. 

Where a Magistrate thinks that the acts of the accused arc such as may lead to 
a serious breach of the peace, and has ascertained that their statements as to their 
possession of the land are false, he may proceed to try whether the accused should not 
be charged with unlawful assembly.— Emani Ali v. Sudderuddeen , 9 W. R., Cr., 18. 

In investigating a case of dispute as to land between two parties, a Magistrate 
found that one party was in possession, but there being a charge against both par¬ 
ties of rioting under s. 147 of the Fenal Code, he punished both parties. It was 
held, that the party in possession was protected by s. 104 of the Penal Code in 
maintaining his possession, and the punishment infljcted on him was accordingly 
remitted.— In re Toolsec Singh , 10 W. It., Cr., 64. 

Any order under this section ceases to have any effect when the party 
aggrieved by it obtains an order from the Civil Court declaring his rights as against 
such order.— Rajcoomar Singh , Petitioner, 2 C. L. R., 62. 

On the death of one of the persons concerned in proceedings under this section, 
the Magistrate ought to postpone the proceedings and make his representative a 
party. Where, however, a party died just before the proceedings terminated in 
favour of him and another person, it was held that, inasmuch ns the death had pre¬ 
judiced no one, the order made'was not bad.— In re Srecmulty Ranee Anundo- 
moyee Dabee v. Luehmun Persad Gogo , 2 U. L. It., 264. 

A Magistrate, who finds an order of his predecessor with regard to the posses¬ 
sion of certain laud has not been complied with, should maintain the possession 
which he finds, even if it is inconsistent with his predecessor's order, and should not 
take any steps in the matter unless some one actually in possession and guaranteed 
possession by the order comes to complain to him Hint his possession is threatened, 
or that he has been forcibly turned out, and asks in pursuance of the order to be 
maintained in possession.— Queen v. Protab Chandra Baroonh , 21 W. R., Cr., 2. 

Costs .—See the provisions of s. 148. 

Revision by High Court. — When a Magistrate decides on the evidence in favour 
of a party as being in possession of the disputed land, the High Court cannot 
reconsider the Magistrate's decision, and decide which party is in actual possession. 

— Bharut Chunder Bose v. Divarkanath Chowdhry , 15 W. R., Cr., 86. 

Proceedings under this section are judicial proceedings; see s. 4 (d), supta ; 

Reg. v. Buloram , 3 Wym. Cr. Rul., 37. 

But an order by a Magistrate, under s. 518 of Act X of 1872 (s. 144 of this Code) 
upon information, and without any formal inquiry or taking of evidence, prohibit¬ 
ing a person from re-opening a haut, was held not to be a 4 judicial proceeding,* 
and therefore could not be dealt with under s. 297 of Act X of 1872.— Bholanatk 
Bose v. Komurtyidin , 20 W. R., Cr., 53; Arzanoollah v. Nazir Mullick , 21 W. R., 

Cr., 22. 

For form of Magistrate’s order declaring a party entitled to possession of land, 

&c., in dispute, sec Belied. V, No. 22. 

146 . If the Magistrate decides that none of the parties is 
Power to attach sub- then in such possession, or is unable to 

jeot of dispute. satisfy himself as to which of them is then 

in.such possession, of the subject of dispute, he m ay atta ch i t 
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in until a competent Civil Court has determined the rights of 
147 the parties thereto, or the person entitled to possession ‘thereof. 

This section corresponds with s. 531 of Act X of 1872. 

As to procedure, see note to preceding section. 

Before passing an order under this section, a full inquiry should be held, the 
pre-requisite of the order being that the Magistrate is unable to ascertain the fact 
of possession.— Mad. H. C. Pro., 28 Nod. 1870. In the case of In re Ram Soon - 
daree Dabee , 1 G. L. 11., 86, the High Court at Calcutta, in dealing with a cose 
under s. 531 of Act X of 1872, also held, that it was only when, after recording a 
proceeding under s. 530, and taking evidence, a Magistrate decided that neither 
party was in possession, or was unable to satisfy himself as to which party was in 
possession, that he could under s. 531 attach lund in dispute. Sec In re Raja Leela- 
nund Singh Baliadoor , 1 C. L. 11., 273 ; In re Mulihoda Dossee , 18 \V. 11., Cr., 4. 

The power of attaching land under this section, it has been held, extends to 
disputes as to the possession of land of which rival zemindars are in possession 
by their ryots.— In re Maseyk , 15 W. K., Cr., 1. But in the case of liamdyal v. 
Chintamoonee , W. 11., Sup. Vol., Cr., 28, it was said, that where there is a dispute 
us to the actual possession of land, not between two co-proprietors, but between 
rival ryots, the Magistrate ought to settle the dispute, and not attach the land. 

A Magistrate, it has been held, may lease land attuched under this section.— 
In re Greesh Chunder Doss , 17 W. li., Cr., 38. 

Where a Magistrate being doubtful as to which of two persons was the rightful 
owner«of some disputed property, attached it in order to prevent a breach of the 
peace, and released it on the parties coining to an agreement, but subsequently 
reattached it on the appearance of a third claimant, from whose attempt to obtain 
possession a breach of the peace was apprehended,—it was held, that the Magistrate 
was only competent to order a fresh attachment after taking the preliminary steps 
under s. 530 of Act X of 1872 (s. 145 of this Code), if on completion of the inquiry 
he found himself in the position described in s.#531, and that if there was uny new 
dispute, he ought to have proceeded de novo , but that the best course to pursue 
would be to exercise his powers under Chap. XXXVII (Chap. VIII of this Code).— , 
Queen v. Kaly Kishore Roy, 25 W. It., Cr., 68. 

A Deputy Magistrate, after issuing notices under s. 530 of Act X of 1872 to 
two parties, found himself unable to determine who was in possession, and attuched 
the property. Upon this a third party represented that he as landlord had taken 
possession of the land on the death of the person to whom it had been leased. The 
Deputy Magistrate, however refused to remove the attachment, holding that the 
landlord's possession was without colour of law. The High Court held it was the 
duty of the Magistrate under the circumstances to have withdrawn the attach¬ 
ment, if he found that the third party was actually in possession.— In re Joy - 
hissen Mookerjec , 24 W. li., Cr,, 40. « 

A Sessions Judge has no power to interfere with the order of a Magistrate 
attaching disputed land under this section .—Hurronath Chowdhry v. Rujender 
Chunder Roy , 15 W. li., Cr., 1. 

A dispute between a zemindar and his lessee as to the right to receive rent is 
not within the meaning of the section.— Mad. H. j C. Pro., 1HA Feby. 1873, Weir , 
p. 27. 

As to costs, see s. 148, infra. 

For form of warrant of attachment in the case of a dispute as to the posses¬ 
sion of land, see Sched. V, No. 23. 9 


147. Whenever any such Magistrate is satisfied as afore- 
Disputes concerning said that a dispute likely to cause a breach 
easements, &c. of the peace exists concerning the right to 

do or prevent the doing of anything in or upon any tangible 
immoveable property situate within the local limits * of his 
jurisdiction, he may inquire into the matter ; and may, if It 
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Criminal Procedure Code (A’tf A: a/ /SS2J, section 147—Disputes con¬ 
cerning Easement—Procedure to be observed by Magistrate when, dis¬ 
pute exists regarding an Easement—Parties entitled to noticej\ The 
enquiry contemplated under section 147 of the Code of Criminal 
Procedure is a judicial enquiry, and the opinion formed by a Magis¬ 
trate must bo a judicial one based on evidence legally recorded by 
him in the manner provided by section 356, and on due notice to the 
persons who respectively claim or deny the right, the subject of the 
dispute. Notice to servants of such persons is not equivalent to notice 
to them, and ia such cases aotual notice should be given to all the 
persons claiming or denying the right and interested in the subject- 
matter of the enquiry. Magistrates should not institute proceedings 
under section 147, unless they are satisfied that a real danger 
of the evil, for life prevention of which the procedute was devised, 
does in fact exist. Such enquiries may lead to injustice being done 
from defective procedure, and a Magistrate would be wise not to use 
the section in cases where it must involve a long and complicated 
enquiry and the presence of a large number of people when the re¬ 
medy of binding down a few persons to keep the peace is ready to 
his h&nd. ^P . ^C_ /_ ~ > 

Batuoo Lal v . Domi Lal ------- 
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appears to him that such ..right exists, make an order permit-* ch. xii 
ting such thing to he done, or directing that such thing shall *' 147 
not be done, as the case may be, until the person objecting * * 
to such thing being done, or claiming that such thing may 
be done, obtains the decision of a competent Civil Court, 
adjudging him to be entitled to prevent the doing of, or to do, 
such thing as the case may be : 

Provided, that no order shall be passed under this section, 
permitting the doing of anything -where the right to do such 
thing is exercisable at all times of the year, unless such right 
has been exercised within three months next before the insti¬ 
tution of the inquiry ; or, where the right is exercisable only 
at particular seasons, unless the right has been exercised during 
the season next before such institution. 


This section, though more general in its terms, practically embodies the provi¬ 
sions of s. 532 of Act X of 1872. 

Tangible Immoveable Property.— See note to s. 145. 

The Civil Court is the proper tribunal to settle disputes relating to land, and 
though the Magistrate has a discretion as to whether lie will inquire into a dispute, 
he should only do so to prevent a breach of the peace.— In re Russool Ntishyo , 
11 W. R., Cr., 3. This section is not intended to provide a substitute for a civil 
suit to declare^lie rights of the parties.— hire Moonshee Ilnrukh Lall , 6 \V. R., 
Cr., 74; but see In rc Bhoiro Alundul, 14 W. R., Cr. f 28. 

To enable a Magistrate to interfere in any matter under the section, there 
must be some substantial dispute in some way necessitating the interference of the 
criminal authorities.— Maharajah of Burdwan v. The Chairman of Darjeeling 
Municipality , I. L. R., 5 Calc., 194 ; (S. C.) 4 C. L. R., 324. The section only enables 
the Magistrate to prevent arbitrary interruption by any person of rights actually 
enjoyed by the public, a person or class of persons; it does not enable him to make 
a purely declaratory order.— Ibid. In an early case, decided upon the correspond¬ 
ing section of the Code of 1861, it was decided, that there was nothing in the sec¬ 
tion which made it imperative that there should be an apprehended breach of the 
peace before the authorities could interfere to decide a right of way.— Queen v. 
Toyluckonath Sircar , 2 W. R., Cr., 64. 

The burden of proof is upon the person alleging the right to restrain another 
from exercising ordinary proprietary rights over his own land, such a right being 
of the nature of an easement different from the ordinary rights of owners of land. 
—In re Bari Mohun Thakoor v. Kissen Sundari , I. L. R., 11 Calc., 52. 

“The object of this section (s. 532 of Act X of 1872),” said Phrar, J., “is 
not to prevent the mischief or injury which may accrue by reason of the disturb¬ 
ance or assertion of the right to the persons who are disputing about it, but to 
stop the public manifestation of the dispute itself. The jurisdiction which is given 
to the Magistrate is intended for the purpose of preserving the public k peace. It 
does not convert the Magistrate into n Court which is to determine rights between 
parties or to consider and discuss any questions of proprietary damage done to 
individuals.”— ifosik Lall Nundt v. Kartik Shanty 22 W. R., Cr., 48. 

When it appears that the use of water is open to the public or to any person 
' or class of persons, the Magistrate may, under this section, order that possession 
shall not be taken by any party to the exclusion of the public, or such persons, 
until the party claiming possession obtains a decree adjudging such exclusive 
possession to him.— Moonshee Huruhh Lall , Petitioner , 6 W. R., Cr., 74. 

An obstruction of a drain into which the sewage of complainant's premises fell 
did not, it was held, come within the terms of the section. In such a case, a civil 
suit and injunction would be the proper remedy.— In re Troylukhonath J Bose, 
1 Wym. Cr. Rul., 52. 
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Cta. XII In the case of Lindsay, Petitioner, I. L. R., 4 Mad., 121, a complaint was 
8. 148 made to a Magistrate that an obstruction had been raised and existed on land 
reserved by Government and dedicated as a public road. An ex parte ‘order pur¬ 
porting to be mude under s. 532 of Act X of 1872 (this section) directing the 
party in possession not to retain possession until he should obtain the decision of 
a competent Civil Court adjudging him entitled to exclusive possession, with a 
further direction to remove the obstruction, was made, but the High Court 
held it to be bad in law. Tho section, it was said, authorizes the Magistrate 
to exercise the jurisdiction it confers only when the subject of dispute is 
open to the use of the public. The Legislature, in conferring on the magis¬ 
tracy power to intervene for the temporary settlement of disputed civil rights, 
is careful to direct the preservation of the status quo existing at the time 
proceedings are instituted.So much of the order as directed the re¬ 

moval of the obstruction was therefore ultra vires .— Ibid, per Curiam . 

In an investigation a9 to the right of use of land, a Deputy Magistrate has no 
legal competency to order the destruction of a wall existing before the case came 
on, notwithstanding that a right of pathway may appear to have been infringed 
by the accused party.— In ic Sreemonto Doloolee v. Ham Chand Aduclt , 1 Wyra. 
Cr., llul., 50; (S.C.) 5 W. 11., Cr., 57. 

Where a dispute had arisen between the Mahomcdan and Hindu inhabitants 
of a town ns to the right of the latter to carry corpses along a certain public street 
to the burning ground, the Magistrate passed an order, purporting to be made under 
8. 532 of the Code of 187*2, directing that the Hindus should carry corpses by the 
nearest route to the burning ground and not. by the street, to the use of which for 
such purposes the Mahomedans objected. It was held the order was illegal.— In re 
Nuraynna 1'aragnn , I. L. R., 7 Mad., 49. 

Procedure. —As to procedure see note to s. 145, supra. 

The jurisdiction given by this section to decide for a time the right to enjoy¬ 
ment of property should not be exercised except on clear and sniisfactory proof. 
Where the only evidence is user, it should be such as to show satisfactorily acts of 
enjoyment exercised as a matter of right, and permitted uninterruptedly for some 
considerable length of time.— Mud. II. C. Pro?, 14/ft Jany. 18G9, Weir, p. 27. 

A right of way or a right to the flow of water across the land of another is a 
right of use of land within the meaning of the scctibn.— Mad. II. C. Pro., 1 8th and 
21*/ Feby. 1867, and 1 st June 1868, Weir, p. *27. 

In some cases which might come under this section proceedings may be taken 
under's. 133, ante. Where such proceedings are taken, the Magistrate may issue an 
r order ex parte, or on mere report, it being competent to the person to whom tho 
order is directed to appear and show cause against, it, and demand the submission 
of the question of right to the decision of a jury. Under this section, however, the 
inquiry precedes the issue of the order, and the inquiry presumes not that one party 
only, but that both parties to the dispute, will be nflbrded the opportunity of appear¬ 
ing and adducing evidence on all material matters. If no such inquiry is held, an 
order under this section cannot be supported.— In re Lindsay, I. L. It., 4 Mad., 121. 

For form of Magistrate's order, prohibiting the doing of anything on land or 
water, see Sched. V, No. 24. 

As to costs, see next section. 


148. Whenever a local inquiry is necessary for the pur- 
x .. . poses of this chapter, any District Magis- 

ocft inquiry. trate or Subdivision^ Magistrate may de¬ 

pute any Magistrate subordinate!*) him to make the inquiry, 
and may furnish him with such written instruction consist¬ 
ent with the law for the time being in force as may seem 
necessary for his guidance, and may declare by whom the 
whole or any part of the necessary expenses oi tl»e inquiry 
shall be paid. 
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The report of the person so deputed may be read as 
evidence in the case. 

When any costs have been incurred by any party to a 
_ . . proceeding under this chapter for witnesses’ 

or pleaders lees, or both, the Magistrate 
passing a decision under section 145, section 146, or section 
147 may direct by whom such costs shall be paid, whether by 
such party or by any other party to the proceeding, and 
whether in whole or in part or proportion. All costs so direct¬ 
ed to be paid may be recovered as if they were fines. 

The first part of this section corresponds with s. 633 of Act X of 1872. The 
second and third paragraphs are new. 

As to levy of fines, see ss. 383-388, infra . # 

“The local inquiry referred to in the section should be restricted solely to 
some question relating to the features of the property about which the dispute 
has arisen; and should not be directed to any matter which can be proved before 
the Magistrate by oral evidence.”— Per Prinsep, J., In re Baikunt Kumar , 3 C. 
L. 11., 134. 

When a local inquiry under this section is instituted, it becomes part of the 
proceedings in the case, and the party affected by it is entitled to be acquainted 
with the results of it, and to have an opportunity of rebutting the deputed Magis¬ 
trate’s report if he thinks necessary.— Mir Dhunoo v. Brown , ‘21 W. It., O., 25. 

The local inquiry should be a personal inquiry before the person deputed— 
Mad. FI. C. Pro., 13 tli November 1868, Weir , p. 26. And the duty of making it, if 
deputed, should be deputed to a Magistrate, aud not to a canungoe .— hire Uma 
Churn Santra , 7 C. L. It., 352. * 

Proceedings under this section, it was held by Prinsep and Grant, JJ., 
should, on all points of procedure, be regarded as summons cases, and although it is 
discretionary with a Magistrate to issue a summons on a witness in such a 
case, yet, when any one of the parties applies at a proper time for process to 
secure the attendance of his witnesses, the Magistrate should not arbitrarily 
refuse his assistance, and when such refusal is made, it is incumbent on the 
Magistrate to record his reasons for such refusal. — In re Hurendro Narain Singh 
Chowdhri/y I. L. K., 11 Calc., 762. Section 355 deals with the manner of taking 
evidence in summons cases, while s. 356 provides a different method in case of 
proceedings under this chapter. 


CHAPTER XIII. 

PREVENTIVE ACTION OF THE POLICE. 

149 . Every Police-officer may interpose for the purpose 
. of preventing, and shall, to the best of his 
cognizable 0 °ffen*eJ. C,lt ability, prevent the commission of any 

cognizable offence. 

This is s. 95 of Act X of 1872, with mere verbal alterations. 

As to what is a i cognizable offence,’ see s. 4 ( 7 ), ante, p. 7. 

By s. 151, infray a Police-officer may arrest without warrant if it appears to 
him that the commission of an offence cannot otherwise be prevented. Should he 
do so, his subsequent procedure must be regulated by s. 60 (supra, p. 46), which 
directs that he shall, without unnecessary delay, take or send the person arrested 
before a Magistrate having jurisdiction in the case, or before the officer in charge 
of a Police-station. An officer in charge of a Police-station can proceed to 


Ch. XIII 
s. 149 
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Ch. XIII 
Bees. 
150-152 


inquire into such offences when they have been committed within the limits of such 
station. He should, however, when a complaint is made to him, reduce such 
into writing, and enter the substance thereof in the diary, whether* the occur¬ 
rence, which is the subject of the complaint or information, took place within his 
jurisdiction or not .—Bengal Police Manual , 2nd Edition , 374. 

For further duties of Police-officers, see ss. 23, 25, 30 and 31 of Act V of 
1861 iu Bengal. 


150. Every Police - officer receiving information of a 
information of de- design to commit any cognizable offence shall 
sign to commit such communicate such information to the Police- 
offences. officer to whom he is subordinate and to 

any other officer whose duty it is to prevent or take cognizance 
of the commission of any such offence. 

This corresponds with s. 96 of Act X of 1872, the words ‘ whose duty it is,’ 
after the words * other officer,’ being substituted for the words ‘ whom it may 
concern.' 

The duties under this section should be performed without reference to local 
jurisdiction. 


preveut 


151. A Police - officer, knowing of a de sign to co mmit 
any cognizable offence, may arrest, without 
orde rs from a Magistrate and without a war- 
rant, the person so designing, if it appears 
to such officer that the commission of the offence cannot be 
otherwise prevented . 


Arrest- to 
such offences. 


This corresponds with s. 97 of Act X of 1877, the words ‘it appears to such 
officer that ’ being inserted. 

The Police-officer must report all cases of arrests without warrant to the 
District Magistrate, or, if be so directs, to the Subdivisional Magistrate,— 
8 . 62, supra> p. 47. 

No person arrested by a Police-officer should be discharged except on bis own 
bond or on bail, or under the special order of the Magistrate.—s. 63, supra , 
p. 48. 

Where an arrest is made under this section without warrant, it is the duty of 
the Police-officer, without unnecessary delay, and, subject to the provisions ns to 
bail, to take or send the person arrested before a Magistrate having jurisdiction, 
or before the officer in charge of a Police-station.—s. 60, supra , p. 46. 


i 


152. A Police-officer may of his own authority interpose 
,. . to prevent any injury attempted to be com- 
to public property. mitted in. his view to any public property, 

moveable or immoveable, or the removal or 
injury of any public landmark, or buoy or other mark used 
for navigation. 

This corresponds with s. 98, para. 1, of Act X of 1872. 

The offences referred to are denlt with by ss. 430—434 of the Indian Penal 
Code. The only one for which a Police-officer cannot arrest without warrant is that 
of injuring a public landmark (s. 434 of the Indian Penal Code). Accordingly 
a Police-officer cannot, in case of such an offence, proceed under s. 151, as it is now 
cognizable. * 

If the injury be committed, mid amount to nn offence for which a Police-officer 
is not authorized to arrest without warrant, he should take the nume and address of 
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the offender, with a view to instituting a prosecution against him. (See s. 24, 
Act V of 1861.) Under any circumstances, if the injury, whether it amount to an 
offence or^iot, is committed in direct opposition to a Police-officer actively engaged 
ill endeavouring to prevent its commission, the offender may be arrested, under 
s. 54, cl. v, supra , for obstructing a Police-officer while in the execution of his 
duty. See Bengal Police Manual , 2nd Edition, p. 375. 

Where an arrest is made under this section without warrant, it is the duty of 
the Police-officer, without unnecessary delay, and subject to the provisions of this 
Code as to buil, to take or send the person arrested before u Magistrate having juris¬ 
diction or before the officer in charge of a Police-station.— S. 60, supra^ p. 46. 

Under s. 61, a person arrested without warrant by a Police-officer is not to 
be detained for a longer period than, under all the circumstances of the case, is 
reasonable ; and, in the absence of a special order of a Magistrate under s. 167 , post, 
this period is not to exceed twenty-four hours, exclusive of the time necessury for 
the journey from the pluce of arrest to the Magistrate's Court. 

153. Any officer in charge of a Police-station may, with- 
_ .... out a warrant, enter any place within the 

and tueMurea? we ' S limits of such station for the purpose of 

inspecting or searching for any weights or 
measures, or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place 
any weights, measures or instruments -for weighing which are 
false. 

If he finds in such place any weights, measures or instru¬ 
ments for weighing which are false, he may seize the same, 
and shall forthwith give information of such seizure to a 
Magistrate having jurisdiction. 

This corresponds with s. 381 of Act X of 1872, substituting the words 4 any 
place' for the words 4 any shop or premises.' 

The Calcutta Police have similar powers under Act IV of 1866 : the Bombay 
Police, under Act XLVIII (Bom.), 1860; Act IV (Bom.), 1882: aud the Madras 
Police, uuder Act VIII (Mad.) of 1867. 


PART V. C 

INFORMATION TO THE POLICE AND TIIEIR POWERS TO 

INVESTIGATE.* 


CHAPTER XIV. 

154. Every information relating to the commission of a 
Information in cog- cognizable offence, if given orally to an 
nizabie cuses. officer in charge of a Police-station, shall 

be reduced to writing by him or under his direction, and be 

* In the absence of any specific provision to the contrary, nothing in this Code shall apply 
to the Commissioners of Police in the Towns of Calcutta, Madras, and Bombay, or the Police 
in the Towns of Calcutta aud Bombay.— 8, 1 (a), supra . 

A.H., C.P.C.) 


Ch. XIV 
seos. 
153-154 
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xiv read over to the informant; and every such information, 
146 whether given in writing or reduced to writing as aforesaid, 
shall be signed by the person giving it, and the substance 
thereof shall be entered in a book to be kept by such officer 
in such form as the Local Government may prescribe in this 
behalf. 

See s. 112 of Act X of 1872, which provided that a complaint to a Police- 
officer should be signed, sealed or marked. 

Doubtless, under this section, where the information is given by a person 
unable to write, his mark will be taken as a sufficient signature. 

Section 180 of the Penal Code provides : “ Whoever refuses to sign any state¬ 
ment made by him when required to sign that statement by a public servant legally 
competent to require that he shall sign that statement, shall be punished with simple 
imprisonment for a term which may extend to three mouths, or with line which may 
extend to lls. 500, or with both.” 

4 Information * is not defined by this Act. It docs not come within the defini¬ 
tion of complaint in s. 4 (a), supra , p. 4. 

Where a complaint made to the police is found to be false, the complainant 
may be prosecuted under s. 211 of the Penal Code.— Empress v. Salih Hoy, 
8 C. L. R., 255. See In re Sakina Bibee , 8 C. L. R., 387; Government v. Karimdad , 
I. L. II., 6 Calc., 490; (S. C.) 7 C. L. R., 467; Syed Nissar Ilossein v. Ram Golam 
Singh, 25 W. R., Cr., 10; In re Chukradar Potti , 8 C. L. R., 289. See notes to 
b. 195, infra . 

Giving false information to a Police-officer with intent to cause a public servant 
to use his lawful power to the injury or annoyance of any person is an offence 
punishable under s. 182 of the Penal Code. If the Police-officer makes an investi¬ 
gation,be is entitled to examine the person giving the information; and the latter is 
now bound to answer truly (s. 161, infra ) ; and # i? be knowingly answers falsely, lie 
commits an offence under s. 193 of the Indian Penal Code.— Empress v. Parshram 
Hay Sing , I. L. R., 8 Bom., 216. 

The complaint or information reduced into writing under this section forma 
purt of the First Information Report. 

The book in which the substance of the informations must be entered under 
tliis section appears to be the Police-diary kept under s. 44 of the Police Act, V 
of 1861, and any Criminal Court may send for the Police-diaries of a case under 
inquiry or trial in such Court, and may use such diaries to aid in such inquiry or 
trial.— Section 172, infra . But a prisoner has no right to insist that a Police-diary, 
if not in Court, shall be sent for, or, if it be in Court, that it be referred to for the 
purpose of refreshing the memory of a Police-officer under examination.— In re Kali 
Churn Chunari , 10 C. L. R., 51 ; (S. C.) 1. L. R., 8 Calc., 154; see Reg. v^ Uttam - 
chand Kapur Chand , 11 Bom. H. C. R., 120. Any Criminal Court, however, may 
send for the Police-diaries of a case under inquiry or trial, and may use such 
diaries, not as evidence in the case, but to aid it in such inquiry or trial.— Section 
172, infra. This diary is purely for police purposes, for the information of the superior 
officers of police, and the future guidance of the officer in charge of the Police- 
station, and ordinarily it ought not to be sent to the Magistrate trying the case ; but 
if, on the trial, the Magistrate requires the production of the diary, it must be pro¬ 
duced. The Government cannot impose any limit ttpon the discretion of Magis¬ 
trates in calling for evidence, or in judging what is or is not evidence According to 
law. Although the diary kept by a Police-officer is not evidence 6f the fact slated 
therein , except against that officer, it may be evidence of other facts. Bee Bengal 
Police Manual , 2nd Edn., p. 376. 

155. When information is given to an officer in charge 
Information in non- of a Police - station of the commission, 
coguizubie casca. within the limits of such station, of a non- 

cognizable offence, he shall enter in a book to be kept as 
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aforesaid, the substance of such information, and refer the xiv 
informant to the Magistrate. * 166 

No Police-officer shall investigate a non-cognizable case 
Investigation into without the order of a Magistrate of the J 
non-cognizable cases, first or second class having power to try 

such case or commit the same for trial, or of a Presidency 
Magistrate. 

Any Police-officer receiving such order may exercise the 
same powers in respect of the investigation (except the power 
to arrest without warrant) as an officer in charge of a Police- 
station may exercise in a cognizable case. 

The first part of this section corresponds with s. 113 of Act X of 1872. The 
second and third clauses correspond generally with s. 110 of that Act. Under the 
former section, the station-diury was specified as the book in which the entry 
referred to was to be made. 

The case of Foktu Shah, 2 13. L. R., S. N., vii, in which Glover, J., dissented 
from the case of Harrackchand Nowlaka, 8 W. R., Cr., 12, is superseded by this 
section. 

A non-cognizable offence is defined in s. 4 (^), supra, p. 7. 

As to the use which the Court may make of rolice-diaries, see s. 172, infra , and 
the note to the preceding section. 

An information respecting any offence is not chargeable with a fee.— Act VII 
of 1870, 8. 19, cl xvi. 

No Police-officer may, without the express order of a Magistrate, investigate an 
offence not cognizable by the police.— Smyth, p. 83. The Magistrate under this 
section must, in addition to being a Magistrate of the first or second class, have 
power to try the case or commit it for trial. 

( Investigation ’ includes all the proceedings under the Code for the collec¬ 
tion of evidence conducted by the police or by any person other than a Magistrate 
or Police-officer who is authorized by a Magistrate in that behalf. — Section 4 (5), 
supra, p. 4. 

The powers of an officer in charge of a Police-station are specified in the 
next section. 

A third class Magistrate is not referred to by the section, and such a Magistrate, 
it has been held, has no power to direct the police to hold an investigation as to the 
truth of a complaint,— Mad. H. C . Pro., 2‘bid May 1874; Weir, p. 7. Rut if a 
Magistrate, not empowered by law in that behalf, erroneously but in good faith orders 
the police under this section to investigate, his proceedings shall not be set aside 
on the ground of his not being empowered.529 ( b ), post. 

In the case of Kristo halt Nag, I. L. R., 10 Calc., 256, it was held, that state¬ 
ments of witnesses, or confessions taken at a police investigation, are not, as far as 
their subject-matter is concerned, any more the property of the police than the 
property of the prisoners, and that a pleader was not guilty of misconduct in making 
use of copies of such documents for the benefit of his client when delivered to him 
by the client, however improperly the client may have become possessed of them, 
provided the pleader was neither party nor privy to the obtaining of them. In 
that case the accused, a pleader, was charged with having used copies of documents 
improperly obtained from the clerks in the Police Office. 

156. Any officer in charge of a Police-station may, 
Investigation into without the order of a Magistrate, investi- 
cognizabie cases. gate any cognizable case which a Court 

having j urisdiction over the local area within the limits of 
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Ch. xiv guch station would have power to inquii*e into or try under 
*• 157 the provisions of Chapter XV relating to the place of inquiry 
or trial. 

No proceeding of a Police-officer’in any such case shall 
at any stage be called in question on the ground that the case 
was one which such officer was not empowered under this sec¬ 
tion to investigate. 

The first part of this section corresponds with ss. 109 and 114, para. 2; 
and the second part, with the last paragraph of s. 114 of Act X of 1872. 

The effect of applying the provisions of Chap. XV relating to the place of 
inquiry or trial to police investigations in cognizable cases, is to give the officer 
in charge of a Police-station power to investigate cases over which more than one 
Court has jurisdiction. Thus, murder by a thug may be investigated wherever 
the accused may be found .—Section 181, infra. 

By s. 183, infra, on offence committed in the course of a journey or voyage 
may be enquired into and tried by a Court through or into the local limits of 
whose jurisdiction the offender, or the person against whom, or the thing in respect of 
which, the offence was committed, passed in the course of that journey or 
voyage. 

The report which, under s. 114 of Act X of 1872, was required to be sent 
to “ the Magistrate having jurisdiction,'* must now, under the next section, be sent to 
“a Magistrate empowered to take cognizance of such offence upon a police report.*' 
The Magistrate so empowered would be a Presidency Magistrate, District Magis¬ 
trate, Subdivisionnl Magistrate or any other Magistrate specially empowered to 
take cognizance of any offence upon a police report .—Section 191, infra . 

Section 161, post, makes it obligatory on a person examined in the course of 
a police investigation under this chapter to answer truly all questions put to him 
(other than questions the answers to which would have a tendency to expose him 
to a criminal charge, or to a penalty or forfeiture), and such person, if he knowingly 
answers falsely, commits the offence of knowingly giving false evidence, in a stage 
of a judicial proceeding, under a. 193 of the Penal Code .—Empress v. Parshram 
Hay Sing , I. L. U., 8 13oiu., 216. 

157. If, from information received or • otherwise, an 
Procedure where officer in charge of a Police-station has 
cognisable offence sus- reason to suspect the commission of an 
pected. offence which he is empowered under' sec¬ 

tion 156 to investigate, he shall forthwith send a report of the 
same to a Magistrate empowered to take cognizance of such 
offence upon a police report, and shall proceed in person, or 
shall depute one of his subordinate officers to proceed, to the 
spot to investigate the facts and circumstances of the case 
and to take such measures as may be necessary for the dis- 
■ covery and arrest of the offender: 

Provided as follows :— 

(a) when any information as to the commission of any 
Where local inveati- such offence is given against any person 
gatiou dispensed with, by name, and the case is not of a serious 
nature, the officer in charge of a Police-station need not 
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proceed in person or depute a subordinate officer to make an 
investigation on the spot: 

Where Police-officer , (£) ifit a PP ear to the officer “ charge 
in charge sees no suffi- of a Police-station that there is no sufficient 
cient ground for in- ground for entering on an investigation, 
ves iga ion. h e shall not investigate the case. 

In each of the cases mentioned in clauses (a) and ( b ), the 
officer in charge of the Police-station shall state in his said 
report his reasons for not fully complying with the require¬ 
ments of the first paragraph of this section. 

The first clause uf this section corresponds with para. 1 of s. 114 of Act X 
of 1872. 

Proviso (a) corresponds with s. 116, and proviso (b) with para. 1 of s. 117, of 
the same Act, omitting the words in the lutLer ‘ or that immediate arrest is not 
necessary,* there being no reason why a Police-officer should be debarred from 
investigating a case of a cognizable offence, because be does not at starting feel 
himself'justified in arresting uny person. 

The last paragraph of the section is new. 

A complaint or information preferred to an officer in charge of a Police- 
station, of the commission within his local jurisdiction of au offence cognizable 
by the police, if thero is reuson to suspect tlmt it has been committed, should 
be immediately reported to the Magistrate empowered to take cognizance of the 
offence. The object is clear. The Magistrate is primarily responsible for the 
condition of the district or division of the district in which he hus local jurisdic¬ 
tion, and he cannot divest himself of that responsibility. He should not rest 
content with reading the report, but he should watch the various steps taken by 
the police, and advise them in all cases when necessary ; and the police should 
keep the Magistrate informed of their action. See Smyth , p. 83. 

If, on any complaint or information being preferred, a Police-officer sees no 
sufficient ground for investigation, he shall report tho substance of the complaint 
for the orders of the Magistrate having jurisdiction.— Smyth , p. 83. 

By C. O. No. 7 of the Calcutta High Court, dated 20th July 1871, Magis¬ 
trates were cautioned agaiust the indiscriminate use of police agency for the purpose 
of ascertaining matters ns to which a Magistrate is bound to give his own opinion 
upon evidence given in his presence. 

Where a Police-officer in charge of a Police-station finds there is no sufficient 
ground for entering on an investigation, and is therefore precluded by this section 
from entering upon an inquiry, no other Police-officer is competent to make such 
inquiry unless lie is authorized, or required to do so, by an order of the Magis¬ 
trate.— Calc. R. C. C. O ., 20/A July 1871 ; 7 B. L B., Rules , 15. 

In Burma, reports of the nature referred to in this section must be submitted 
to the Magistrate having jurisdiction through the District {Superintendent of Police ; 
or, if no such officer be resident at tbe station, through the Assistant {Superintendent 
of Police; or, if there be no Assistant Superintendent in the station, through the 
Inspector. If no District Superintendent, Assistant Superintendent, or Inspector is 
resident at the station, the report must be submitted to the Magistrate haviug 
jurisdiction.— Burma Gazette , 1879, Part II, p. 189. See next section. 

158. Every report sent to a Magistrate under section 
Reports under eeo- 157 shall, if the Local Government so 
tion 157 how submitted, directs, be submitted through such superior 
officer of police as the Local Government, by general or 
special order, appoints in that behalf. 


Ch. XIV 
a. 158 
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mv Such superior officer may give such instructions to the 
160 officer in charge of the Police-station as he thinks fit, and 
shall, after recording such instructions on such report, transmit 
the same without delay to the Magistrate. 

This section corresponds with para. 2 of s. 117 of Act X of 1872. 

( Such superior officer,* that is, an officer superior to an officer in charge of 
a Police-station. 

In Kurina, the District Superintendent or other chief officer of Police in the 
district is the superior officer of police through whom the report of the substance 
of a complaint or of any information is to be submitted for the order of the 
Magistrate having jurisdiction.— Burma Gazette , 1873, Part II, p. 7. 

• 

159. Such Magistrate, on receiving such report, may, 

Power to hold inves- if he thi ? ks fit > at once proceed, or depute 
tijjiition or preliminary any Magistrate subordinate to him to pro- 
inquiry. ceed, to hold an investigation or preliminary 

inquiry into, or otherwise to dispose of, the case in manner 
provided in this Code. 

This section corresponds with s. 115 of Act X of 1 872, with an alteration 
empowering the Magistrate deputed by a superior Magistrate in the alternative 
to hold an investigation or preliminary inquiry. 

As to what is an investigation, see s. 4 (6), supra ) p. 4. 

If a Magistrate takes an active part in the arrest of persons charged with 
having committed an offence, he is bound to state to the accused, so far as he can, 
what were the facts which lie himself observed, and to which he himself can bear 
testimony; and the prisoner has a right to cross-examine the Judge, whose 
evidence should be recorded, and should form part of the record in the case. The 
proper course, however, for the Magistrate to take is to decline to try the case, and 
to ask that it should be undertaken by some other Magistrate.— llurro Chunder 
Paul , Petitioner , 20 W. R., Cr., 76; see the remarks of Pheau, J. 

As to registers of preliminary inquiries in Madras, see Weir, p. 27. 

160. Any Police-officer making an investigation under 

• Police-officer’s power this chapter may, by order in writing, rc- 
to require attendance quire the attendance before himself of any 
of witnesses. person being within the limits of his. own 

or any adjoining station, who, from the information given or 
otherwise, appears to be acquainted with the circumstances of 
the case ; and such person shall attend as so required. 

This section, which applies to any Police-officer making au investigation, 
embodies the first part of k. 118 of Act X of 1872, which, however, applied to an 
officer in charge of a Police-station, or other officer making an investigation. 

In Madras, a Full Bench expressed an opinion that this spetion does not 
authorize a Police-officer to require the attendance of an accused person with a 
' view to his answering the charge. The intention of the Legislature seemed to have 
been only to provide a facility for obtaining evidence, and not for procuring the 
attendance of the accused.— Empress v. Sammada Chetti , I. L. R., 7 Mad., 274. 

With regard to persons whose evidence is required by a Police-officer making 
an* inquiry, no power exists to arrest or detain them for a single moment. An 
officer in charge of a Police-station may, under this section, by an order in writing, 

• require the attendance of persons whose evidence is necessary, and persons sum¬ 
moned are bound to obey the order ; but in no case can the Police-officer compel a 
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witness by force to attend before him.— Queen v. Behary Sing , 7 W. R., Cr., 8. 
Disobedience to an order to attend is punishable, however, uiider s. 174 of the 
Indian Penal Code. 

The order requiring the attendance of a witness may be in a prescribed form 
and lithographed.— Smyth , p. 85 ; see s. 4 (e), supra . It is not a summons. 

By s. 5 of Act V of 1861, the Inspector-General of Police has the full powers 
of a Magistrate throughout the general police district, but must exercise those 
powers subject to such limitation as may, from time to time, be imposed by the 
Local Government. By s. 6, the Local Government may vest any Deputy Inspector- 
General, Assistant Inspector-General, District Superintendent, or Assistant District 
Superintendent of Police with all powers or any of the powers of a'Magistrate 
within such limits as it may deem proper; but such officers respectively shall 
exercise the powers with which they shall be so vested, only so far as it may be 
necessary for the preservation of the peace, the prevention of crime, and the 
detection, apprehension, and detention of offenders in order to their being brought 
before a Magistrate, and so far as may be necessary for the performance of the 
duties assigned to them by that Act. 

As to summoning witnesses from another district under s. 6 of Act V of 1861, 
the following rule is in force in the Panjab:—In every case in which a District 
Superintendent may exercise the power, he must be able to affirm its necessity in 
terms of the section above quoted. This will not ordinarily be the case where 
there are persons in custody on a primd facie charge, as they must be sent before 
the Magistrate within a reasonable period, which must not, in the absence of the 
special order of a Magistrate, exceed twenty-four hours. If the inquiry cannot be 
completed within that period, it would be more convenient for the Magistrate to 
summon the witnesses than the District Superintendent, and this would also be 
more in conformity with the spirit of the law.— Smyth , p. 86. 

The following information is published for the guidance of Police-officers : 
Causing attendance under this section does not amount to an arrest; and in 
no case can a Police-officer compel a witness by force to attend before him. A 
Police-officer may summon pnrtie; to a Police-station for the purpose of obtaining 
information front them; but if the voluntary action of such parties is in any way 
interfered with, such interference would constitute an arrest. Instances have 
occurred when suspected parties have befcn summoned to a Police-station for inquiry 
and have been detained all night. Unless they remained voluntarily, such deten¬ 
tion constitutes “an arrest.” Under the orders of Government, No. 6355, 
dated 13th November 1865, Police-officers, when causing the attendance before 
them 6f Railway employes, must send immediate information to the head of the 
department under which such employes are serving. See Bengal Police Manual f 
2 nd Edn., p. 378. 

^61. Any Police-officer making an investigation under 
Examination of wit- this chapter may examine orally any per- 
nesses by police. son supposed to be acquainted with the facts 

and circumstances of the case, and may reduce into writing 
any statement made by the person so examined. 

Such person shall be bound to answer truly all questions 
relating to # such case put to him by such officer, other than 
questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. 

This section embodies the latter part of s. 118, paras. 1 and 2 of s. 119 of 
Act X of 1872, inserting the word 'truly* in the last paragraph. 

It was ruled by a Full Bench of the High Court at Calcutta, that ss. 118 and 
119 of Act X of 1872 imposed no obligation upon a person examined by the police 
under those sections to speak the truth.— Empress v. Kassim Khan; Empress v. 
Mussamut Dabee , l. L. R., 7 Calc., 121; (S. C.) 8 C. L. R., 300. The Full Bench 


Gh. XIV 
* s. 161 



136 


STATEMENTS TO POLICE. 


Ch. XIV overruled the case of Queen v. Nimchand Mookerjee , 20 W. R., 41, and their deci- 
s. 162 sion is also directly opposed to a previous decision in the cose of Juggernath Sahai\ 
8 G. L. R., 236. Sections 118 and 119, it WA9 said, were merely intended* to oblige 
persons to give such information ns they can to the police in answer to the questions 
which might be put to them.— Empress v. Kassim Khan, I. L. R., 7 Calc., 121; 
(S. C.) 8 C. L. R., 300. It will be observed that the decision of the Full Bench 
has been superseded by this section, which provides that a person examined under 
it shall be bound to answer truly all questions put to him. If he knowingly answers 
falsely, he commits the offence of giving false evidence, in a stage of a judicial 
proceeding, under s. 193 of the Indian Penal Code.— Empress v. Parshram Ray 
Sing, I. L. R., 8 Bom., 216; Nathu Sheikh v. Empress , I. L. R., 10 Gale., 
405. 

It is not obligatory upon a Police-officer to reduce into writing any statements 
made to him during an investigation. Where statements so made are reduced by 
him into writing, oral evidence of such statements is still admissible under s. 91 of 
the Evidence Act.— Reg. v. Uttamchand Kopurchand , 11 Bom. II. C. II., 120. The 
police are not to reduce to writing, or make witnesses sign statements, with a view 
to send in the papers as part of the record to be used as evidence.— Smyth , p. 85. 
*They are not to record except for their own private information, and therefore not to 
form part of the record any statement or admission of guilt which may be made before 
them. If the police persist in doing this, their charge sheets should be returned to 
them, and, if necessary, a report made to their superior authority.— Smyth , 
p. 85. 

In the case of Kristo Lall Nag , I. L. R., 10 Calc., 256, it was held, that state¬ 
ments of witnesses or confessions, tnken at a police investigation, are not, as far 
as their subject-matter is concerned , any more the property of the police than 
the property of the prisoners, and that a pleader was not guilty of misconduct 
in making use of copies of such documents for the benefit of his client when 
delivered to him by the client, however improperly the client may have become 
possessed of them, provided the pleader was neither party nor privy to the 
obtaining of them, in that case the accused, a pleader, was charged with having 
used copies of documents improperly obtained' from the clerks in the police 
office. 

In giving evidence, a Police-officer may refresh his memory by referring to 
documents in which ho has reduced into writing, under this section, statements of 
persons examined by him during an investigation ; but the documents themselves 
cannot be used ns evidence (see s. 162), mid a Judge should not read such documents 
to a jury in order to point out discrepancies between the evidence nnd previous state¬ 
ments of the witnesses.— Roghuni Singh v. Empress, I. L. R., 9 Calc., 455 ; (S. C.) 
11 G. L. R., 569. See in re Sheikh Dahu , 6 G. L. R., 47, and note to s. 154, 
supra. 

162. No statement, other than a dying declaration, made 

Statements to police b y an y P ers( ? n to . a police-officer in the 
not to be signed or ad- course ot an investigation under this chap- 
mitted in evidence. ter shall, if reduced to writing, he signed 

by the person making it, or shall [Act X of 1886, s. 6] be used 
as evidence against the accused. 

Nothing in this section shall be deemed to affect the pro¬ 
visions of section 27 of the Indian Evidence Act, 1872. 

See s. 119, para. 3, and s. 121 of Act X of 1872. 

Oral evidence of the statements made and reduced into writing is not inadmis¬ 
sible under s. 91 of the Evidence Act .—Reg. v. Uttamchand Kapurchand, 11 Boro. 
H.’C. R., 120. The writing itself cannot be treated as part of the record, or used 
as evidence, but mny be used for the purpose of refreshing memory under s. 159 of 
the Evidence Act. Consequently, the person making the statements nmy <be cross- 
examined about them, and with a view to impeach his credit, the Police-officer 
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himself, or any other person in whose hearing the statements were made, can be ft,, xiv 
examined on the point under s. 155 of the same Act.— Ibid; Uoghuni Singh v. & 102 
Empress , I. L. It., 9 Calc., 455 ; (S. C.) II 0. L. R., 569. 

So, in Reg. v. Uttamchand Kapurchand , 11 Bom. H. 0. R., 120, it was de¬ 
cided that, when a witness comes forward at a trial, and makes a statement con¬ 
tradicting his statement previously made to the police, the accused, or his pleader, 
is entitled to cross-examine him with respect to his former statement, and that the 
witness may bo contrudicted by calling the Police-officer before whom he made the 
sfntement, and the Police-officer may refresh his memory from his diary. The Court, 
in the case of Kalichurn Chunari , 10 C. L. It., 51 ; (S. C.) I. L. It., 8 Calc., 156, 
concurred in that decision, but held that the accused has no right to insist that a 
Police-diary, if not in Court, shnll be Bent for, or, if it be in Court, that it be referred 
to for the purpose of refreshing the memory of a Police-officer under examina¬ 
tion. 

By s. 155 of the Evidence Act, the credit of a witness may be impeached by 

I iroof of former statements inconsistent with any part of his evidence which is 
iable to be contradicted ; and by s. 157, “in order to corroborate the testimony of 
a witness, any former statement made by such witness relating to the snme fuct at 
or about the time when the fact took place, or before uuy authority legally 
competent to investigate the fact, may be proved. 1 ' 

A Police-officer, by whom a statement has been reduced to writing, may, while 
under examination, refresh his memory by referring to the writing made by him.— 
Evidence Act , I of 1872, 8 . 159. See In re Sheikh Dabu , G C. L. It., 47. 

Section 121 of Act X of 1872 provided that no Police-officer should 1 record 
any statement, or any admission or confession of guilt, which might be made 
before him by a person accused of any olfence : Provided that nothing should 
preclude a Police-officer from reducing such statement, or admission, or confession 
into writing for his own information or guidance, or from giving evidence of any 
dying declaration. 

Any such statement, or admission, or confession reduced into writing ought not 
to form part of the record to be sent to the Magistrate.— Smyth, p. 85. 

By s. 25 of the Evidence Act, I of 1872, “no confession made to a Police- 
officer shall be proved as against a person accused of any offence;" and by s. 26, 

“ no confession made by any person whilst he is in the custody of a Police-officer, 
uidess it be made in the immediate presence of a Magistrate, shall be proved os 
against such person “ Provided that when any fact is deposed to as discovered 
in consequence of information received from a person accused of any offence 
in the custody of a Police-officer, so much of such information, whether it amounts 
to a confession or not, us relates distinctly to the fact thereby discovered, may be 
proved.”— Section 27. 

B and R, accused of offences under s. 414 of the Penal Code, gave information 
to the police, which led to the discovery of the stolen property. This information 
was to the effect, that they (the accused) luul stolen a cow and calf, and sold them 
to a particular person at a particular place. A Full Bench (Mahmood, J. f 
dissenting) held, that s. 27 of the Evidence Act was a proviso not only to s. 26, 
but also to s. 25, and that, therefore, so much of the information given by the 
accused to the Police-officer, whether amounting to a confession or not, us related 
distinctly to the facts thereby discovered, might be proved.— Empress v. Dabu Lai , 

I. Ij. R. f 6 All., 509. 

No judicial officer, however, dealing with the provisions of s. 27 of the Evidence 
Act, should allow one word more to be deposed to by a Police-officer detailing a state¬ 
ment made to him by an accused, in consequence of which he discovered n fact, 
than is absolutely necessary to show how the fact that was discovered is connected 
with the accused, so ns in itself to be a relevant fact against him. Section 27 is not 
intended to let in a confession generally.— Per Straight, J., Empress v. Baku Lai , 

I. L. R., 6 AH., 509, followed by Norris, J., in Adn Shikdar , I. L. R., 11 Calc., 635, 
p. 641; see Empress y. Pancham , I. L. R., 4 All., 198. 

Statements made to Police-officers as to the ownership of property, which is 
the subject-matter of proceedings against them, although inadmissible under the 
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Ch. XIV Evidence Act ns evidence against them nt the trial for the offence with which they 
s. 162 are charged, are admissible ns evidence with regard to the ownership of the 
property in an inquiry held by the Magistrate under s. 523, post.—Empress v. 
Tirbliovan Manehchand , 1. L. 11., 9 Horn., 131. 

In the case of Empress v. Dahee Pershad , I. L. R„ 6 (Me., 530; (S. C.) 
7 C. L. 11., 541, at the Criminal Sessions of the Calcutta High Court, Phinskp, J., 
relying on the opinion expressed by Phbar, J., in Reg, v. MacDonald , 10 B. L. R., 
Appx., 2, held, that an admission, not being a confession, of guilt made by an 
accused person to a Police-officer, was admissible in evidence. Such nn admission, 
however, would not be admissible if made in the course of an investigation under 
this chapter. See In the matter of Hirati Aliya , 1 C. L. R., 21; Reg. v. 
Hurrihole Chunder Ohose , I. L. It., 1 Calc., 207 ; Empress v. Rama BirapUj I. L. R t , 
3 Bom., 12 ; Reg. v. Jora Tlusji , 11 Bom. II. C. R., 242. 

In the case of Empress v. Pandharinath , I. L. R., 6 Bom., 34, it was held, 
that a statement made to a Police-officer, while in the custody of the police, 
although intended to be made in self-exculpation, might be nevertheless an admis¬ 
sion of n criminating circumstance, and, if so, it could not, under ss. 25 and 26 
of the Evidence Act, bo proved against the accused, [u that case, the accused 
was charged, under ss. 467 and 471 of the Indian Penal Code, with having dishonestly 
used as genuine a forged cheque. Mklvill, J., in delivering the judgment of the 
Court, said: “ The witness No. 14, a Police-officer, says: ‘ The accused was sent for 
and shown this cheque, and he said that one Kisun had given it to him. This was at 
the ferashkhana. He was in custody. Accused said this after arrest. 1 The statement 
of the prisoner that Kisan had given him the cheque was used by the prosecution 
ns an admission by the prisoner that he had had possession of the cheque, and 
it was put to the jury as amounting to such an admission. It is contended that 
ss. 25 and 26 of the Indian Evidence Act (I of 1872) prohibit such a use of such 
a statement when made to a Police-officer or by a person in custody of a Police- 
officer, and we have come to the conclusion that this contention is well founded. 11 —. 
See remarks of West, J., in the case of Empress v. Daji Narsu , I. L. R., 6 Bom., 
288, p. 291. 

It must be borne in mind that the provisions of this chapter do not apply to the 
Police in Calcutta or Bombay.— S. I (a), supra . 

Dying Declaration .—The dying statement of a deceased person must be 
taken in the presence of the accused. If it is not so taken, the writing cannot be 
admitted to prove the statement made.—in re Samiruddin , I. L. R., 8 Calc., 211 ; 
(S. C.) 10 C. L. R., 11. The Chief Court of the Punjab has held, that a dying 
declaration made by signs given in response to questions put is admissible in evi¬ 
dence ; but that in such a case it is essential that the statement should be a true 
record of what actuully took place, and should show on the fuce of it the questions 
put and the nature of the signs made in reply .—Bata v. Empress , Punjab Rec., 
1886, p. 2. Sees. 32 of the Evidence Act and Empress v. Abdullah , I. L. R., 

7 All. (b\ B.), 386. ' 

When any person whose evidence is essential to the conviction of a prisoner 
charged with the commission of a crime may be in imminent danger of dying 
before the case comes to trial, the deposition of the dying person should, if possible, 
be recorded in the presence of the accused or of attesting witnesses ; and, in the 
event of his death, submitted at the trial with evidence of this fact.—C. O . No. 47, 
31 A t July 1857 ; Wilkins , 2nd Edition, p. 9. 't he statement may be proved in the 
ordinary way by a person who heard it, and the writing may be used for the 
purpose of refreshing the memory of the witness who recorded the statement.— 
Empress v. Samiruddin , I. L. It., 8 Calc., 211; (S. C.) 10 C. L. It., li. 

When a Police-officer, making inquiry in any case, has reason to believe that 
a person whose statement may have an important bearing on the case is in a 
dangerous state and likely to die before the completion of the proceedings, or 
before his deposition can be taken on oath in presence of the accused before n 
Magistrate, he should be most careful first to ascertain, in the presence of rospect- 
able witnesses, the apparently dying man's impression of his own condition, and 
next, to take down his statement verbatim . doe Instructions to Police-officers, 
Bengal Police Manual , p. 379. 
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No inducement to be 
oficred. 


163. No Police-officer or person in authority shall offer 
or make, or cause to be offered or made, 
any such inducement, threat or promise 
as is mentioned in the Indian Evidence 
Act, 1872, section 24. 

But no Police-officer or other person shall.prevent, by any 
caution or otherwise, any person from making, in the course 
of any investigation under this chapter, any statement which 
he may be disposed to make of his own free will. 


This section follows ss. 120 and 184 of Act X of 1872, specifying particularly 
the inducement, threat or promise, the offer of which it is sought to prohibit. The 
latter part of the section is more general than the corresponding sections, in 
so fur that it applies to any person , and is not confined to the person arrested, as 
under Act X of 1872, but is confined to investigations under this chapter. 

The Evidence Act (I of 1872) contains the following provisions as to confes¬ 
sions to Police-officers:— 

Section 24.—A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession appears to the Conn to have been 
caused by any inducement, threat or promise having refeience to the charge against 
the accused person proceeding from a person in authority [us to who is a person 
in authority, see Reg. v. Navroji Dadabhai , 9 Bom. II. C. U., 358, anti Empress v. 
Mohun Lall , I. L 11., 4 All., 46] and sufficient, in the opinion of the Court, to give 
the accused person grounds which would appear to him reasonable for supposing 
that, by making it, he would gain any advantage or avoid any evil of n temporal 
nature in reference to the proceedings against him. 

Section 25.—No confession made to a Police-officer shall he proved as against a 
person accused of any offence. See Empress v. Mathews , I. L. It., 10 Calc., 1022. 

Section 2(5.—No confession made by any person whilst, ho is in the custody of a 
Police-officer, unless it be made in the immediate presence of a Magistrate, shall 
be proved as against such person. 

Section 27.—Provided that when any fact is deposed to as discovered in conse¬ 
quence of information received from a person accused of any offence in the custody 
of a Police-officer, so much of such information, whether it amounts to a confession 
or not, as distinctly relates to the fact thereby discovered, may be proved. 

Section 28.—If such a confession as is referred to in s. 24 is made after the 
impression caused by any such inducement, threat or promise has, in the opinion 
of tho Court, been fully removed, it is relevant. 

A confession, when fairly made, is not inadmissible as evidence, simply because 
at the time it was taken no formal accusation had been made against the party 
inakin<*ib— Queen v. Ram Churn Chamar , 4 \V. It., Cr., 10. But where a disclosure 
or confession has been improperly obtained by a Police-officer, no part of his evidence 
as to the discovery of facts made in consequence of such disclosure or confession is 
legally admissible.— Queen v. Dhurum Dutt Ojha , 8 \V. It, Cr., 13. In that case the 
prisoners made a confession on being told by the Police-officer that he would get 
them released if they spoke the truth. vSee Bishoo Manjee , 9 \V. It., Cr., 16. ° 

With reference to s. 26 of the Evidence Act it has been held, that the mere 
standing-by of a Magistrate when confessions are being made to and recorded by the 
police for their own purposes will not make these confessions evidence. But if the 
Magistrate is hifnself conducting the investigation, then, although the prisoner may 
be in the custody of the police at the time, the prisoner making a confession is 
liable to have that confession used against him.— Reg. v. Dotnun Ktihttr , 12 \V. U., 
Cr., 82. Extorting a confession by torture is punishable under ss. 330, 331, ami 
348, and extorting or attempting to extort a confession by criminal intimidation, 
under s. 506 of the Indian Penal Code. 

In Madras, the head of a village is a Magistrate within the meaning of this Act, 
and the confession of an accused person in the custody of the police, if made in his 
presence, is udmi'ssible as evidence.— Mad. H . C. Pro., 14th Feby., 1860; Weir , 
p. 14; see Mad. H. C . Jndgt., 18 th Sept., 1878; Weir , p. 15. So it was held that 
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Ch. XIV a village Magistrate was not a Police-officer, and that a confession made to him 
s. 168 was not inadmissible under s. 25 of the Evidence Act .—JEmprees v. Samu PapL 
I. L. K., 7 Mad., 287. r 

Whenever a confession or admission of guilt is made by any person in the 
presence, of a Magistrate so as to be admissible as evidence against such person, 
the Magistrate should specially record the circumstances under which the coirfession 
or admission of guilt was made, and in whose custody the person wus at the time, 
and whether the confession or admission of guilt was freely or voluntarily made.— 
Bom. II. C. Ctr., 257.’ 

In the case of Queen v. Nabadwip Oosicami , 1 B.L. K., O. Cr., 20, Paacock, C. J., 
with reference to a statement made to a police constable when he arrested the 
prisoner, observed : 44 The answer did not amount to a confession of guilt, but was 
a statement of facts which, if true, showed that the prisoner was innocent. It is not 
a confession obtained under an inducement of hope or fear. The only objection 
to the statement being admissible as evidence is, that it was made iu answer to a 
question put by the Police-officer. 

“ The cases upon this subject in England are conflicting, but the later cases seem 
to show that statements made by a prisoner in answer to a question put by a Police- 
officer are admissible iu evidence. In the case of Reg. v. Berrcmun , 6 Uox, C. C., 388, 
Ekle, O.J., refused to admit as evidence an answer given by a prisoner to a question 
put to him by a Magistrate ; and a similar ruling by Wildk, C.J., is to be found in 
the case of Peg. v. Pettily 4 Cox, C. C., 164. But in a later case — Reg. v. Cheoerton , 
2 P. and F., 836 ,—Eble, C. J., admitted as evidence against the prisoner a statement 
which she had made in answer to questions put to her by a Police-officer. Iii that 
case it appeared that Baxter, the Police-officer, had said to the prisoner— 4 You had 
better tell all about it, it will save the trouble; 1 and then put certain questions to the 
prisoner, which she answered. It was held, that the answers given to Baxter were 
inadmissible, because they had been made under the influence of somethin* in the 
nature of a threat or inducement. Afterwards another policeman put questions to the 
prisoner, which she answered, and it was objected that those answers were inadmis¬ 
sible as they bad been made under the inducement held out by the former Police- 
officer. Erls, C. J., after consulting Wigiitmanj J., admitted the statements made 
to the second Police-officer, holding, as I suppose, that the answers were not given 
in consequence of the inducement held out by the first officer. That is a distinct 
authority that statements made by a prisoner in answer to questions put by a Police- 
officer are admissible, and it may bo renmrked that in that ease the answers were 
held to be admissible, although the prisoner had not been cautioned. 

44 In the case of Reg. v. Mich , 3 F. and F., 822, it was held by Mkli.or, J., that 
the confession made by a prisoner in answer to a question put to him by a Police- 
officer was admissible. Mellor, J., in the case of Reg. v. Mich, to which I have 
referred, remarked, that many Judges .would not receive the evidence, and that he 
highly disapproved of the course the police had taken in asking questions. 

' 4 Having these conflicting decisions before us, I should be disposed to act upon 
the decision in the case reserved, even if it were not borne out by every principle of 
common sense. If an inducement is held out to a prisoner to make a confession by 
telling him flint lie will be better off if he makes a confession, he may bo induced, 
if he knows that circumstances are strong to lend to a presumption of guilt, to ninko 
a confession although he is innocent. There may be reasonable grounds against the 
admission of such a confession, though perhaps it would be better to admit it and 
to leave those who have to determine as to the guilt or innocence of the prisoner to 
judge of the weight which ought .to be attached to it. ... I cannot at nil agree with 
the remarks of Mellor, J., and in the expression of his disapproval of the conduct 
of the Police-officer in asking questions, provided he does not hold tut hope or fear 
as an inducement to confess. 

“Some cases have gone to the extent of saying that a statement is not admis¬ 
sible if it is obtained by telling the prisoner he had better tell the truth. For my 
own part I cannot see any objection to telling every man that he had better tell the 
truth, but that is very different from telling a man that he had better confess when 
you do not know whether he is innocent or guilty. Though it has been held, in some 
cases, that confessions obtained by asking questions are not admissible, and although 
law is said to be the perfection of reason, it has been distinctly ruled iu England, 
and I believe without a dissentient voice, that confessions obtained by artifice or 
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deception are admissible." See Reg. v. Navroji Dadubhai , 9 Bom. H. C. R. v 358 ; cu. XIV 
Empress v. Mohan Loll\ I. L. R., 4 All., 46; Empress v. Pandhannath , I. L. It., b. 164 
6 Bom., 34. 

A statement by a prisoner admitting guilt, overheard by a policeman in an 
adjoining room, the prisoner being ignorant of the policeman's vicinity, may be 
proved.— Reg. v. Sageena , 7 W. R., Cr., 56. 

In the case of Empress v. Uzeer, I. L. R., 10 Calc., 775, where a Deputy Magis¬ 
trate, before recording a confession, told the prisoner be had better tell the truth, 
it was held that the use of such language was calculated to hold out an inducement 
to the prisoner to confess, and that the confession taken was therefore inadmissible 
in evidence. 

164. Any Magistrate not being a Police-officer may 
Power to record record any statement or confession made 
statements and confes- to Him in tlie course of an investigation 
8,on8 - under this chapter, or at any time after¬ 

wards before the commencement of the inquiry or trial. 

Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his 
opinion, best fitted for the circumstances of the case. Such, 
confessions shall be recorded and signed in the manner pro¬ 
vided in section 364, and shall then be forwarded to the 
Magistrate by whom the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, 
upon questioning the person making it, he has reason to 
believe that it was made .voluntarily ; and when he records 
any confession, he shall make a memorandum at the foot of 
such record to the following effect :— 

“ I believe that this confession was voluntarily made. It 
was taken in my presence and hearing, and was read over to 
the person making it and admitted by him to be correct, and 
it contains a full and true account of the statement made by 
him. 

(Signed) A. B., 

Magistrate .” 

This section corresponds generally with s. 122 of Act X of 1872 and s. 16 of 
Act IV of 1877. 

It specially limits the powers which it gives to Magistrates who are not Police- 
officers. Accordingly, Police-officers having magisterial powers will not be compe¬ 
tent to record statements or confessions under this Bectiou. See Queen v. Hurri - 
bole Chunder Ghose , I. L. R., 1 Calc., 207. 

The sectioif is precise as to tlie time up to which, in the course of proceedings, 
a statement or confession may be recorded ; it further provides, not that a confes¬ 
sion shall be taken, but that it shall be recorded and signed. Like s. 122 of Act X 
of 1872, it contemplates and provides for cases in which confessions are recorded 
by a Magistrate other than the Magistrate by whom the case is to be inquired 
into. See Empress v. Annntram Singh, I. L. R., 5 Calc. (F. B.), 954; (S. C.) 6 C. 

L. R., 297 ; Empress v. Yakub Khan , I. L. R., 5 All., 253 ; Queen v. Jetoo, 23 W. R., 

Cr., 16; In re Behari Hadji, 5 C. L. R., 238; Empress v. Munnoo Panioli , 

4 C. L. R.,.137 ; (S. C.) [nomine] Empress v. Mannoo Tamoolee , I. L. It., 4 Calc., 696 ; 

Reg. v. Shivya , I. L. It., 1 Bom., 219 ; Kiishnomonee v. Empress , 6 C. L. It., 289. 
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Ch. XIV Accordingly, where it appeared that the Magistrate who recorded a confession 
b. 164 was himself the Magistrate who conducted the inquiry preliminary to committal, 
and had jurisdiction so to do, the Court refused, notwithstanding that the Magistrate 
had noted that the confession had been taken under s. 122 of Act X of 1872, to 
treat the confession ns taken under that section.— Empress v. Anuntram Singh, 
I. L. K., 5 Cale. (F. B.), 054; (S. C.) 6 C. L. R., 297. Such a confession, it was 
held, must be treated ns an examination under s. 193 of Act X of 1872 (corre¬ 
sponding with s. 242 of this Act), notwithstanding that the prisoner might have been 
brought before the Magistrate before the conclusion of the police investigation.— 
Ibid. To such a confession the provisions of s. 346 of Act X of 1872 applied.— 
Ibid. The Full Bench in the last cited case distinguished the case of Empress v. 
Mannoo Tamoolee , I. L. 11., 4 Calc., 696 ; (S. C.) \jiomine"] Empress v. Munnoo 
Panioli, 4 C. L. 11., 137, where it appeared that though the Magistrate who record¬ 
ed the confession subsequently conducted the preliminary inquiry, yet, at the time 
of recording the confession, he was outside the limits of his jurisdiction, and had no 
power to take up the preliminary inquiry. 

In In re Behari Hadji , 5 C. L. K., 238, it was held, that s. 122 of the former 
Code applied also to a confession made during or before the commencement of an 
. investigation by the police. See Schedule III (7), which gives power to a Magis¬ 
trate of the third class to record confessions or statements during a police investi¬ 
gation under this section. 

Whiles. 122 of Act X of 1872 provided that confessions should be taken in 
the manner pre vided by s. 346 (corresponding with s. 364 of this Act), this section 
expressly provides that such confessions shall be recorded and signed. 

Iu the case of Reg. v. Bai Raton, 10 Bora. II. C. R., 166, a Full Bench of the 
High Court at Bombay held, that a confession recorded under s. 122 of Act X of 
1872 was inadmissible in evidence unless signed or attested by the mark of the 
accused. That case is now, as to this point, superseded by s. 533, infra. By that 
section it is expressly provided that where it appears, in recording any statement or 
confession of an accused person under this section (164) or s. 364 ( infra ), that the 
provisions of such sections have not been fully complied with, evidence may, not¬ 
withstanding s. 91 of the Evidence Act, I of 1872, be received that the accused 
duly made the statement recorded, provided the error has not injured the accused 
in his defence. The cases of Reg. v. Omriti Govinda , 10 Bom. H. C. R., 497 ; 
Empress v. Anuntram Singh , I. L. R., 5 Gale. (F. B.), 954; (S. C.l 6 C. L. R., 297 ; 
Noshai Mistri v. Empress , I. h. K., 5 Gale., 958; (S. C.) 6 G. L. R., 353; 
Empress v. Mannoo Tamoolee , 1. L. R., 4 Gale., 696 ; (S. G.) \nomine~\ Empress v. 
Munnoo Panioli, 4 0. L. II., 137 ; Empress v. Harikisto Biswas Bose , 5 G. L. R., 209, 
ure also superseded on this point by s. 533. 

In the case of Empress v. Sugambur, 12 C. L. R., 120, the Gourt (McI)onkll 
and OTCinealy, J J.) expressed an opinion that an omission to record the questions 
put to an accused in taking his statement does not render such statement 
inadmissible. ' # 

It seems that an accused person who refuses to sign a statement or confession 
made by him commits no ofTence punishable under s. 180 of the Indian Renal 
Gode.— Empress v. Sirsapa , I. L. R., 4 Bom., 15—the provision that the accused 
shall sign the record being nothing more than a direction to the Magistrate or 
Sessions Judge as to the manner of recording such examinations, and in no way casts 
any obligation on the accused.— Ibid, per Kemetall, J. See Reg. v. Bai Ratan, 
10 Bom. H. C. R., 166; Reg. v. Apabin Kesu , 10 Bom. II O. R., 181 ; Reg. v Shivya, 
I. L. R., 1 Bom ., 219; and compare Empress y. Ramanjiyya , I. L. R., 2 Mad., 5. 
In the first of these cases, Westropp, G.J., said: —“It seems to me of the 
essence of such confessions and statements that they should be voluntarily made, 
und that they ennnot be considered ns complete until signed by the accused person.** 

Chapter XXV deals with the recording of evidence. 

Where the statement or confession is made in a language other than that of the 
Court, it is not necessary that it should be recorded in that language. The language 
in which it is conveyed to the Court by the interpreter is the language in which°it 
should be recorded .--Empress v. Vaimbilee, I. L. R., 5 Calc., 826. 

‘Upon questioning the person* making the confession, the Magistrate is only 
to put questions to the accused as to whether or not the confession* was made 
voluuturily.— Reg. v. Bai Ratan 9 10 Bom. U. C.R., 175. 
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The memorandum to be made under this section is fuller than that required (jj, xiv 
under the corresponding section of the former Code. The latter sentence in the B . 104 
memorandum seems to have been inserted in accordance with the decision of the 
Bombay High Court in the case of Reg. v. Shivya , I. L. R., 1 Bom., 219. 

The Evidence Act, I of 1872, s. 80, provided that, whenever any document is 
produced before any Court purporting to be a statement or confession by any 
prisoner or accused person taken in accordance with law, and purporting to be 
signed by any Judge or Magistrate, the Court shall presume that the document is 
genuine; that any statement as to the circumstances under which it was taken, 
purporting to be made by the person signing it, is true; and that such statement 
or confession was duly taken. 

This section (164) authorizes a Magistrate to record the statement of a person 
who appears before him as a witness, as well as the statement or confession of u porson 
accused of an offence.— Empress v. Mai ha , I. L. R., 2 Bom., 643. 

The practice of taking prisoners before a Magistrate not having jurisdiction in 
the case for the purpose of having a confession recorded is not generally desirable, 
but such a confession is legally admissible in evidence when duly proved.— Reg. v. 

Vahala Jetha , 7 Bom. II. C. R., Cr., 56. 

A confession made by an accused person before a Magistrate who had jurisdic¬ 
tion to deal with the matter to which it related, might, it was held, be made the com¬ 
mencement of atrial or inquiry under Chap. XV of Act X of 1872 (Chap. XVIII 
of this Code), and be treated ns a confession under s. 346 (s. 364 of this Code), 
whether or not the case was still under the investigation of the police.— 
KrUhnomonee v. Empress , 6 C. L. R., 289. 

A confession does not become inadmissible, merely because the memorandum 
required by law to be attached thereto by the Magistrate taking it has not' been 
written in the exact form prescribed.— Empress v. Dhairon Singh , I. L. It., 3 All., 

338. 

It is not necessary for a Magistrate to caution a prisoner before recording a 
statement made by him.— Proceedings, 9 th December 1869; 5 Mad. H. C. It., 

Appx., xi; Wei?’, p. 8. There is, however, nothing in the law to prevent u Magis¬ 
trate doing so. • 

The headman of a village, if a Magistrate, is entitled to act under this section. 

— Proceedings , 14 th Februa?’?j 1869; 4 Mad. H. C. It., 2 ; Empress v. Sami Papi 
I. L. R., 7 Mad., 287. 

See s. 346, infra. 

The following rule as to confessions is in force in Madras : — 

Whenever a Police-officer is about to depose to a confessional statement made 
by a prisoner to him while in his custody, he should be asked whether a Magistrate 
was present. If not, the confessional statement is inadmissible, except so far ns it 
relates to a fact discovered thereby.— Mad. H. C. Pro., 13 th September 1864; 

Weir , p. 8. 

joint trials. —In the case of Empress v. Daji Narsu , I. L. R., 6 Bom , 288, it was 
held, tltfit to render the statement of one person tried jointly with another for the same 
offence admissible against that other, it was necessary that it should amount to a 
distinct confession of the offence charged. West, J., said:—“ It is obvious that 
Govinda (one of the prisoners) <1 id not intend to criininuto himself. His intention 
is to exculpate himself and make Daji the murderer of Narsu. When a person 
admits guilt to the fullest extent and exposes himself to the pains and penalties 
provided for his guilt, there is a guarantee for his truth, and the Legislature provides 
(see s. 30 of the Evidence Act) that his statement may be considered against his 
fellow-prisoners charged with the same crime. By exculpating himself Guvindu 
fails to provide £his guarantee, and his statement must be set aside in weighing the 
evidence against Daji.” See Noor BuxKazi v. Empress , I. L. R., 6 Calc., 279; (S. C.) 

7 0. L. R., 385. 

'The word “ confession, ” ns used in the Evidence Act, must not be construed 
as including a mere inculpatory admission which falls short of being an admission 
of guilt.— Empress v. Jngrup , I. L. R., 7 All., 647. Accordingly, unless the 
admission of a prisoner amounts to an admission of guilt, the statement made by 
him cannot be used against n co-prisoner.— Ibid. 

One prisoner cannot be convicted on the confession of another prisoner withont 
further evfdence in corroboration.— Empress v. Dosa Jeva , I. L. R., 10 Bom., 231. 
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Ch. XIV Section 30 of the Evidence Act makes an exception, and its wording shows that 
s. 164 the confession is merely to be nn element in the consideration of the offence. 
Unless there is something more, a conviction upon it will still be a case of no 
evidence, and bad in law.— Mad. H. C. Pro., 24 th Januai'y 1873; Weir, p. 9. 

A confessional statement made at the close of a trial is not n plea of guilty 
upon which the Judge cun record a finding without taking the verdict of the jury 
or the opinion of the assessors. After a prisoner has once claimed to be tried, all 
the evidence, including the prisoner's admission, must be laid before them.— Mad . 
11. C. Pro., 12 th November 1866 ; Weir, p. 8. # 

The following form was prescribed in Bengal for recording confessions of 
accused persons. Such confessions, it was pointed out, should invariably be record¬ 
ed in the priutcd forms (supplied by the Superintendent of Stutionory) 


STATEMENT OF ACCUSED PERSON. 


The statement of 
made before me 
at 

My name is 
My father’s name is 
I am by caste 
My home is at Mouzuh 
District 


, aged about 
, Magistrate of the 

, on the day of 188 :— 


, and by occupation 
, Thannah 
. I reside at 


years, 

class, 


9 


(Signature or mark of accused .) 

The above statement was made in my presence and hearing, and contains accu¬ 
rately the whole of the statement made by the accused person. I believe that this 
confession was voluntarily made. 

(Signature of Magistrate ) 

— Calc. H. C. C. O., No. 3 of2£th March 1880; Wilkins , p. 72. (See now memo, 
under this section.) 

Instructions regarding the recording of confessions. —It is desirable that Magis¬ 
trates should act with deliberation in examining persons brought before them for 
the purpose of making confessions, and should, as far as possible, satisfy themselves 
that the confession is voluntary, and this not merely from the declaration of the 
accused, but from an attentive observation of his demeanour.— Calc. II. C. C. O., 
No. 3 of 24th March 1880; Wilkins , p. 2 . 

It is not proper to allow the Police-officer who brought the prisoner to be 
present while the confession is being recorded by a mohurir, and to suggest 
questions to be put to the confessing prisoner.— Calc. H. C. C. O., No. 7 of 30 th 
July 1873; Wilkins, p. 2. 

The following instructions have been issued by the Chief Court of the Panjab :— 

(«) Statements of accused persons recorded under ss. 346 (364) and 122 (164) 
of the Criminal Procedure Code (Act X of 1872) must, whenever practicable, be 
recorded in the language in which they are made. 

( [b ) When such language is not the language in ordinary use in the district in 
which the Court is held as determined by the Local Government under s. 337 ( 666 ), 
or the language prescribed by nn order under s. 335 (357), the record of the state¬ 
ment must, in all appealable cases, be translated into English, where the Sessions 
Judge or Magistrate ordinarily writes hiB proceedings in English, and translations 
must be authenticated by the signature of the translator, and also t of the Judge or 
Magistrate before whom the stutemeut is made.— Panjab Gazette , 1878, Part III, 
p. 519. 

The following rules also as to taking down confessions have been issued by the 
Chief Court of the Panjab :— 

( 1 .) Every Magistrate about to record a confession under s. 122 (164) of the 
Criminal Procedure Code (Act X of 1872) shall write, in the language in which he 
ordinarily writes his judgments in criminal proceedings, a brief memorandum of 
the inquiry made by him, and which he is by law bound to make in order to ascer¬ 
tain that the accused person is acting volunturily iu making a confession." 
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(2.) The statement shall be fully and accurately written down in the language ch. XIV 
in which it is made by the accused person, and if not written by the Magistrate s. 164 
with his own hand, the Magistrate shall, ns the examination proceeds, make a 
memorandum of it in the vernacular of the district, or in English, with his own 
hand and under his own signature. 

(3.) The Magistrate shall only question the accused person so far as may be 
necessary to enable the Magistrate to understand what the accused person’s mean¬ 
ing is. Every question shall be written down in full, togetber with the answer. 

'(4.) When the accused person has concluded his statement, the written record 
of his statement shall be read out to or shown to him by, or in the presence of, the 
Magistrate, and any explanations or additions to it made by the uccused person shall 
be written down in the manner above prescribed. 

(5.) TJie Magistrate shall then desire the accused person to add his signature 
or mark. If the accused person decline to affix his signature or mark, the Magis¬ 
trate shall state the fact, and the reasons, if any, assigned by the uccused person for 
so declining. 

(6.) The Magistrate shall then certify, under his own hand, that the statement 
of the accused person was made in his presence and in his hearing, and that the 
whole of the statement so made has been accurately recorded and attested (if such 
be the case) by the accused person. 

(7.) The Magistrate shall then add the memorandum prescribed by s. 122 
(164), and bis own signature and description in full. 

(8.) The Magistrate may state in writing any other circumstance attending the 
making or recording of the accused person’s statement. Any such statement mado 
by the Magistrate, if not embodied in the certificate, must be separately signed by 
him. 0 

(9.) The record will then be forwarded to the Magistrate by whom the case is 
inquired into or tried. 

(10.) In every case in which the record of a confession by an accused person 
taken under s. 122 is received by the Magistrate inquiring into or trying the 
case, the Magistrate shall inquire from the accused person whether he made the 
statement purporting to have beci^made by him before the Magistrate from whom 
the record of the confession was received. The statement shall be shown or read 
to the accused person, and the fact noted by the Magistrate ; and the accused person’s 
answer to the question shall be recorded in full. 

DISTRICT. 

Ih thk Court op 

Queen-Empress v. 

The confession of , taken by me , 

a Magistrate of the District. This day 

of 188 . 

Memorandum of inquiry. 

Mart or signature of accused (Signed) 

Magistrate , Class. 

Certified that the above confession was taken in my presence and hearing, and 
contains accurately the whole of the statement made by the accused [* and wus 
attested by him us correct in my presence]. 

(Signed) 

Magistrate , Class. 

I believe that this confession was voluntarily made. 

• (Signed) 

Magistrate , Class. 

—Panjab Gazette, 1878, Part III, p, 272. (See now memo, under this section.) 

The following rules were passed by the Bombay High Court under s. 292 of 
Act X of 1872 :— 

It is not desirable that the Police-officer making an investigation under Chap. X 
of the Code of Criminal Procedure (Chap. XIV of this Act) should be present when 

* To be omitted if such be not the oase. 


(A.H., C.P.C.) 


10 
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Ch. XIV confession is recorded under s. 122 (164) of the Code, nor should any Police-officer 
b. 105 remain in the Magistrate's Court except such as may be necessary to secure the safe 
custody of the accused person. Under the direction contained in para. 6, page 27, 
of the High Court Circular Book, the liftgistrute taking a confession should record 
whether the instructions contained in the present circular have been complied 
with. In all important criiniuiil cases, and especially in cases of murder and dacoity, 
it is desirable that the Police-officer by whom the investigation has been conducted 
should be examined ns a witness in regard to the circumstances of the investigation. 
Each Police-officer should briug with him his diary and also the memorandum 
(, tipun ) of the statements taken down by him under s. 119 (162) of the Code of Cri¬ 
minal Procedure. An extract from his diary should be invariably recorded in the 
case. The memorandum (tipun) should not be recorded, but should be used by 
the Police-officer to refresh his memory if he is questioned as to the statements 
made to him by the witnesses .—Bombay Gazette , 1881, p. 473. 

165. Whenever an officer in charge of a Police-station, 
Search by Police- or a Police-officer making an investigation, 
officer. considers that the production of any docu¬ 

ment or other thing is necessary to the conduct of an investi¬ 
gation into any offence which he is authorized to investigate, 
and there is reason to believe that a person to whom a sum- 
mops or order under section 94 has been or might be issued 
will not or would not produce such document or other thing 
as directed in the summons or order, or when such document 
or other thing is not known to be in the possession of any 
person, such officer may search, or cause search to be made, 
for the same, in any place within the limits of the station of 
which he is in charge, or to which he is attached. 

Such officer shall, if practicable, conduct the search in 
person. 

If he is unable to conduct the search in person, and there 
is no other person competent to make the search present at the 
time, he may require any officer subordinate to him to make 
the search, and he shall deliver to such subordinate officer an 
order in writing, specifying the document or other thing for 
which search is to be made, and the place to be searched ; and 
such subordinate officer may thereupon search for such thing 
in such place. 

The provisions of this Code as-to search-warrants shall, 
so far as may be, apply to a search made under this sec¬ 
tion. 

This section corresponds with s. 379 of Act X of 1872, substituting the words 
4 any document or other thing* for ‘ anything.’ 

Where the officer in charge of a Police-station, or officer making an investiga¬ 
tion, is unable to conduct.the search in person, a subordinate officer can only act 
under a written order, in which the thing for which the search is to be made and 
the place to be searched are specified. 

Search by night is not illegal, but when the search can be delayed without 
danger to the chance of recovering property, &c., it should be postponed.— 
Bengal Police Manual , p. 322. Except under special circumstances, the search 
must be made between sunrise and sunset. If, for special reason, a search be 
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made between sunset and sunrise, such reason must be reported to the District Ch. XIV 
Superintendent of Police for the information of the Magistrate having jurisdiction. secs. 

If a search is required in any place within the limits of another station, it can only 160-167 
be made through the officer in charge of the lutter, on the requisition, oral or 
written, of the former.— Bengal Police Manual , 2nd Edition, p. 402. 

Under s. 12, Act V of 1861, it has been declared that the Extra Assistant Superin¬ 
tendents of Police, attached to a detective department, shall have the powers of 
officers in charge of Police-stations for the purpose of searching houses in each 
district where they may be employed. The Extra Assistants, while exercising 
these powers, can, under the terms of thi* section of the Ciiminul Procedure Code, 
by written order in any particular case, direct the head constablps of the detective 
department, who are subordinate to them, to make search in any house or place.— 
Government Order No, 4714, dated 27th July 1869; Bengal Police Manual, 2nd 
Edition, p. 402. 

Under s. 23 of Act Y of 1861, it is lawful for every Police-officer, for the pur¬ 
poses mentioned in that section, without a warrant to enter and inspect any drink¬ 
ing shop, gaming-house or other place of resort of loose and disorderly characters; 
and under s. 23 of Act VII (B.U.) of 1864, any Police-officer may enter and inspect, 
at any time, by day or night, any salt work or any warehouse in which salt is stored. 

Section 163, supra , gives ail officer in charge of a Police-station power to enter any 
place within the limits of the station for the purpose of inspecting weights and 
measures. See ss. 96—106, supra , as to search-warrants. 

Officers in charge of Police-stations may also institute searches—Is/, for 
contraband salt, &c. (s. 28, Act VIL (Ben.) of 1864; Act I (Mad.) of 1882, ss. 21, 23; 

Act VII (Bom.) of 1873, s. 8 ; Act XII of 1882, ss. 15, 18) : 2 nd, for stamped paper 
not bearing the proper distinguishing mark, and not authenticated as Laving been 
purchased from Government (s. 7, Act XIX of 1858). Any Police-officer 
above the rank of head constable, and head constables in charge of outposts of the 
1 st and 2nd grade, may institute searches for excisable articles liable to confisca¬ 
tion under the Excise Acts. 

No Police-officer shall be compelled to say whence lie got any information 
as to the commission of un olleuc e.—Eoidctice Act y l of 1872, s, 125. 


166. An officer in charge of a Police-station may re- 
AVhen officer in quire an officer in charge of another Police- 
charge of Poiiec-stu- station, whether in the same or a different 

a'notlim-toiasuVeearch- district, to cause a search to be made in 
warrant. any place, in any case in which the former 

officer might cause such search to be made within the limits of 
his ovn station. 

Such officer, on being so required, shall proceed according 
to the provisions of section 165, and shall forward the thing 
found, if any, to the officer at whose request the search was 
made. 

This section corresponds with s. 380 of Act X of 1872. 


167. Whenever it appears that any investigation under 

Procedure when in- ^is chapter cannot be completed within the 
vestigation cannot be period of twenty-four hours fixed by sec- 
completed in twenty- tion 61, and there are grounds for believing 
four ours. that the accusation is well founded, the 


officer in charge of the Police-station shall forthwith transmit 
to the ffearest Magistrate a copy of the entries in the diary 
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xiv hereinaftar prescribed relating to the case, and shall at the same 
time forward the accused to such Magistrate. 

The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction 
to try the case, from time to time authorize the detention of 
the accused in such custody as such Magistrate thinks fit, for 
a term not exceeding fifteen days. If he has not jurisdiction 
to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded 
to a Magistrate having such jurisdiction. 

A Magistrate authorizing under this section detention in 
the custody of the police shall record his reasons for so doing. 

If such order be given by a Magistrate other than the 
District Magistrate or Subdivisional Magistrate, he shall for¬ 
ward a copy of his order, with his reasons for making it, to 
the Magistrate to whom he is immediately subordinate. 

Under s. 124 of Act X of 1872, the Police-officer was directed, in cases where 
the investigation could not be completed in twenty-four hours, to forward the 
accused, with a statement of the otifence for which he had been arrested, not to the 
nearest Magistrate, but to the Magistrate having jurisdiction. Instead of the state¬ 
ment of the offence, a Police-officer must now, in such circumstances, transmit n 
copy of the entries in the diary directed to be kept under s. 172, infra . 

Magistrates. of the third class, under their ordinary powers, have power to 
authorize detention of a person during a police investigation under this section.— 
Sched. Ill (8). . 

While a case was being investigated under this chapter by A, a Police-officer, 
T presented a petition to the Magistrate having jurisdiction to try the case, 
accusing W of being concerned in the commission of the offence, and prayed 
that he might be arrested and sent to the Police-officer investigating the case. W 
was accordingly arrested and brought before the Magistrate, who, having examined 
T on oath and taken W’s statement, made an order in the petition to the following 
eflect:—“ As no police report has been made on this matter, and the petitioner only 
has presented this petition, ordered that these papers of W be sent to the District 
Superintendent of Police, and if a report of the matter be made, the case may be 
sent up according to rule with the papers.” In accordance with this order, W was 
taken to the District Superintendent of Police, and was sent by that officer to A. 

A negligently allowed W to escape, and was tried and convicted under s. 2 *A 2 of the 
Indian Penal Code, it being held that the order of the Magistrate might be taken 
to have been passed under s. 167 of the Code, and therefore that W was lawfully 
committed to the custody of the police, and that A was legally bound to retain 
him in custody until released therefrom by due course of law.— Empress v. Ashraf 
Alt, I. L. R., 6 All., 129. J 

Detention.— The retaining of a person in a particular place, or the compelling 
him to go in a particular direction, by force of an exterior will, overpowering or sup¬ 
pressing in any way his own voluntary action, is an imprisonment on the part of 
the person exercising that exterior will.— Parankusam Narasaya Pmntulu v. Stuart 
2 Mad. H. C U 19 6 . Sec Bird v. Jones, , 7 Q. B., 742. In the Queen v. Behary 
btngh, 7 W. R.| Or.,3, Markby, J., said :—“ At the expiration of twenty-four hours, 
unless the special order of the Magistrate has been obtained, the prisoner must 
either be discharged or sent to the Magistrate, and any longer detention is absolutely 
unlawful. . • m m m • Though this is not so express upon the place as the time 
of confinement, it is perfectly clear that it was intended that where a Police-officer 
arrested any person, the prisoner should not be kept in confinement in any place 
which the subordinate officer might select, but that he should, if possible, be sent 
immediately to the Police-statioQ and be pluced in the custody of the officer iu 
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charge of the station, who is the person entrusted by the Act with the conduct 
of the inquiry ” (p. 6). The time during which a person is kept in wrongful confine¬ 
ment is immaterial, except with reference to the extent of punishment of the person 
causing the wrongful confinement.— Queen v. Snprosunno Ghosal, 6 W. R., 
Cr., 88. 

Wrongful confinement is punishable under s. 342 of the Penal Code. Section 
340 of the same Code provides : “ Whoever wrongfully restrains any person in such 
a manner as to prevent that person from proceeding beyond certain circumscribing 
limits, is said 4 wrongfully to confine* that person.*’ 

A Police-officer cannot be convicted under s. 29 of Act V of. 1861 for detaining a 
person for over twenty-four hours, unless there has been a continuous detention for 
over that period of time (Indrobee Thaba , l W. U., Cr., 5) ; but any continuous deten¬ 
tion for over twenty-four hours is punishable under that section .—Bussoram Doss, 
19 W. It., Cr., 36. 

Under s. 344, infra, also, a Magistrate cannot remand an accused person to cus¬ 
tody for more than fifteen days at a time. At the expiration of twentyrfour hours 
from the time of arrest, the accused must be brought before a Magistrate, and then 
no remand without a hearing can last for a longer period than fifteen days.-/teg-, v. 
Surhya Valad Dhaku , 5 Bom. H. C. R., Cr., 31. See the note to that section. 

See note to s. 61, supra . 


168. When any subordinate Police-officer has made any 
lleport of investiga- investigation under this chapter, he shall 
tion by subordinate report the result of such investigatio’n to 
Police-officer. the officer in charge of the Police-station. 

See s. 123, para. 2, of Act X of 1872. This section makes it imperative 
for a subordinate Police-officer, who bos made an investigation under this chapter, to 
report the result to the officer in charge of the Police-station uuder s. 123, para. 2, 
of Act X of 1872. This was options^ uuder the former Code, unless he were required 
by the officer in charge to submit a report. 

The evidence should be sent in ns found, and not kept by the police until they 
have made it all complete .—Queen v. Kodai Kahar , 5 W. R., Cr., 6. 

No Magistrate or Police-officer shall be compelled to say whence he got any 
information as to the commission of an offence .—Evidence Act , I of 1872, s. 125. 


169. If, upon an investigation under this chapter, it 
Release of accused . appears to the officer in charge of the Police¬ 
men evidence defi- station that there is not sufficient evidence 
cient ’ . or reasonable ground of suspicion to justify 

the forwarding of the accused to a Magistrate, such officer 
shall, if such person is in custody, release him on his executing 
a bond, with or without sureties, as such officer may direct, to 
appear, if and when so required, before a Magistrate empowered 
to take cognizance of the offence on*a police report, and to try 
the accused or commit him for trial. 

See s. 125 of Act X of 1872. That section further directed that a report 
should be submitted through a superior officer of police, who might, pendiug the 
orders of the Magistrate, give instructions as to the conduct of the investigation. 

Sections 62 and 63 of this Act, supra , pp. 47, 48, provide for officers in charge 
of Police-stations reporting apprehensions made without warrant within the limits of 
their respective stations, and for the discharge of persons arrested. 

Section 513, infra, provides that any person required by any Court or officer 
to execute a bond, with or without sureties, may, in lieu of executing such bond, 
deposit a sifm of money or Government promissory notes to such amouut as the 
Court or officer may fix. 


Ch. XIV 
sees. 
168-169 
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FORWARDING ACCUSED TO MAGISTRATE. 


Ch. XIV The Magistrate “ empowered to take cognizance of the offence on a police 
§, 170 report*' would be any Presidency Magistrate, District Magistrate, Subdivisions! 
Magistrate, or any other Magistrate specially empowered in that behalf.— 
S. 191, infra. 

If the Police-officer finds that there is not sufficient evidence to justify the 
transmission of the accused, he shall release him on bail or recognizance, and shall 
submit a report through the proper officer for the orders of the Magistrate having 
jurisdiction.— Smyth 1 p. 83. 

For form of bond and bail-bond on a preliminary iuquiry before a Police-officer, 
see Sched. V, No. 25. 


170. If, upon an investigation under this chapter, it 
Owe to be sent to appears to the officer in charge of the Police- 
Magistrate-when evi- station that there is sufficient evidence or 

O 


deuce is sufficient. reasonable ground as aforesaid, such officer 
shall forward the accused under custody to a Magistrate em¬ 


powered to take cognizance of the offence upon a police report, 
and to try the accused or commit him for trial; or, if the 
offence is bailable and the accused is able to give security, shall 
take,security from him for his appearance before such Magis¬ 
trate on a day fixed and for his attendance from day to day 
before such Magistrate until otherwise directed. 


When the officer in charge of a Police-station forwards 
an accused person to a Magistrate, or takes security for his 
appearance before such Magistrate under this section, he shall 
send to such Magistrate any weapon or other article which it 
may be necessary to produce before him, and shall require the 
complainant, if any, and so many of the persons who appear to 
such officer to be acquainted with the circumstances of the case, 


as he may think necessary, to execute a bond to appear before 
the Magistrate and prosecute or give evidence (as the case may 
be) in the matter of the charge against the accused. 

If the Court of the District Magistrate or Subdivisional 
Magistrate be mentioned in the bond, such Court shall be 


held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such 
reference be given to such complainant or persons. 

The day fixed under this section shall be the day whereon 
the accused person is to appear, if security for his appearance 
has been taken, or the day on which he may be' expected to 
arrive at the Court of the Magistrate, if he is to be forwarded 
in custody. 


The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed it, and 
shall then send to the Magistrate the original with his report. 


The first paragraph of this section corresponds with para. 1 of s. 123 
of Aot X of 1872, with a new provision enabling Police-officers, in case of 
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offences that are bailable, to take security from tbe accused to appear before the Ch. XIV 
Magistrate. B . 170 

The second paragraph corresponds generally with para. 1 of s. 127 of Act X 
of 1872, with a provision, which was contained in s. 123 of that Act, empower¬ 
ing the taking of a bond from the complainant and such persons as appear tQ be 
acquainted with tbe circumstances of tire case for tbeir appearance. See also puras. 

1, 2, 3, and 4 of s. 130 of the same Act. 

The Magistrate empowered to take cognizance of the offence on a police report 
and to try or commit the offender for trial would be any Presidency Magistrate, 

District Magistrate, Sitbdivisional Magistrate, or any other Magistrate specially 
empowered 111 that behalf.— S. 191, infra. 

In a preliminary inquiry before a Magistrate, evidence Bbould be sent in as 
found, and not kept by the police until they have made it all complete.— Queen 
v. Iiodai Kahar , 5 W. U. v Cr., 6. 

When a District Superintendent, ou looking into the case, finds that any 
witnesses have been unnecessarily sent in, he will at once report the circumstance to 
the Magistrate, in order that the witnesses may be discharged before the trial, 
should the Magistrate think proper. When such witnesses are dismissed, District 
Superintendents should inform the Police-officer who sent up the case, and point out 
the reasons of their not being required, thereby instructing him in his duty.— 

Bengal Police Manual , 2nd Edition, p. 382. 

If, after investigation, the Police-officer finds sufficient evidence against the 
accused person, he must report the case to the Magistrate having jurisdiction.— 

Smyth , p. 84. 

As to the procedure on forfeiture of a bond, see ss. 514, 515, and 516, ijifra. 

Where a Magistrate thinks proper to escheat the recognizances of persons who 
have undertaken to appear to give evidence, and liuve failed, without just cause, to 
appear, and have thus created au obstruction to public justice, he ought to allow 
such persons an opportunity of justifying their default.— Queen v. Dassoo Manjee , 

11 W• R«, Or., 39. 

The following rules for the payment of the expenses of accused persons and 
witnesses previous to trial are in force in the Punjab:— 

1. District Superintendents of Police receive a permanent advance from the 
treasury to supply the police with the means of paying the diet of witnesses and 
prisoners, previous to a police case being launched in the Judicial Courts, und any 
other contingent expenditure which may have been incurred. 

2. The police will provide for the diet of witnesses up to, and inclusive of, 
the day on which the charge sheet is handed over to the Judicial Court; and of the 
prisoner up to, and inclusive of, the day on which he is made over to the judicial 
lock-up. 

3. At the time of presenting the charge sheet, the police will move the Judicial 
Officer to pass the sums disbursed by the police in that particular case. The full 
sum advanced will always stand to the personal debit of the District Superintendent, 
who vAll make his own arrangements under departmental orders with his subor¬ 
dinates, 

4. No running accounts are to be allowed; as the contingent bills of the police 
are passed, they will receive the amount in full. 

5. The police will have nothing to do with the diet of witnesses or of 
defendants, in cases which are instituted in the Judicial Court, on the petition of the 
parties or the motion of the Court. The agency of the police may be used to 
summon such witnesses and defendants; but if the parties are entitled to diet from 
Government, the Magistrate must direct his own nazir to pay them.— Smyth , p. 122. 

The Police-officer should bind the accused, the complainant, and his witnesses 
to appear before the Magistrate within a reasonable time. In the case of Queen v. 

Bheem Manjee , 6 W. R, Cr., 52, it was held, that a Police-officer was not at liberty 
to bind witnesses over to appear a month after date. # 

For form of bond to prosecute or give evidence, see Sched. V, No. 26. 

When an arrest is made by a private person, the Police-officer to whom he makes 
over the person arrested may search such person and place in safe custody all 
articles ot^er than necessary wearing apparel found upon him.— S, 51, supra, p. 38. See 
8.53, supra, p. 39, as to offensive weapons found upon a person arrested under Chap. V. 
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POLICE-DIARIES. 


Ch. XIV 
secs. 
171-172 


Property transmitted to the Magistrate under this section is to be retained by 
the police pending the disposal of the case. When the case is decided, the 
property, if not returned to the owner, is to be made over to the nnzir for safe 
custody. If it is of great value, and consists of bullion, coiu or jewels, it should 
be made over to the treasurer.— Smyth, p. 88. 


Complainants and 17L No complainant or witness on 
witnesses not to bo re- his way to the Court of the Magistrate 
qitired to accompany shall be required to accompany a Police- 

Police-officer. officer, ^ V J 

or shall be subjected to unnecessary restraint or incon- 

Compioinants and wit- venience, or required to give any security 

nesses not to be sub- for his appearance other than his own 
jected to restraint. bond • * A 


Provided that, if any complainant or witness refuses to 
Recusant complain- attend or to execute a bond as directed in 
ant or witness may be section 170, the officer in charge of the 
orwar e in custocy. Police-station may forward him under cus¬ 
tody to the Magistrate, who may detain him in custody until 
he executes such bond, or until the hearing of the case is 
completed. 

Under the last clause of s. 130 of Act X of 1872, it was provided that no 
Police-officer should accompany the complainant or his witnesses on his or their 
way to the Court of the Magistrate. It seems to have been found that, in 
many jungly and uninhabited places, the complainant and his witnesses were 
often glad to avail themselves of the escort and protection of the police, and 
accordingly the first clause of this section provides merely, that they shall not 
be required to accompany the police, but there appears to be nothing in the section 
to prevent their doing so. 

The second and third clauses of this section correspond with 8. 131 of Act X 
of 1872. 

Disobedience to the directions of this section with intent to cause injury to 
any person, or with the knowledge that it is likely to cause such injury, is punishable 
uuder s. 166 of the Indian Penal Code. 


172. Every Police-officer making an investigation ynder 
Diary of proceedings this chapter shall (lay by day enter his 
in investigation. proceedings in the investigation in a diary, 

setting forth the time at which the information reached him, 
the time at which he began and closed his investigation, the 
place or places visited by him, and a statement of the circum¬ 
stances ascertained through his investigation. 

Any Criminal Court may send for the police-diaries of a 
case under inquiry or trial in such Court, and may use such 
diaries, not as evidence in the case, but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled 
to call for such diaries, nor shall he or they be entitled to see 
them, merely because they arc referred to by the Court; but 
if they are used by the Police-officer who made them to* refresh 
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his memory, or if the Court uses them for the purpose of con¬ 
tradicting such Police-officer, the provisions of the Indian Evi¬ 
dence Act, 1872, section 161 or section 145, as the case may 
be, shall apply. 

This section corresponds with s. 126 of Act X of 1872. It does not apply to 
the police in Calcutta and Bombay. But under s. 44 of Act V of 1861, all Police- 
officers in charge of a native are required to keep a diary, and the Magistrate of 
the District is authorized to call for and inspect it. 

Sections 161 and 145 of the Evidence Act, I of 1872, are as follows:— 

Section 161.—Any writing referred to under the provisions of the two last pre¬ 
ceding sections (as to refreshing memory) must be produced and shown to the 
adverse party if he requires it. Such person may, if he pleuses, cross-examine the 
witness thereupon. 

Section 145.—A witness may be cross-examined as to previous statements made 
by him in writing, or reduced into writing, and relevant to matters in question 
without such writing being shown to him or being proved ; but if it is intended to 
contradict him by the writing, his attention must, before the writing can be proved, 
be called to those parts of it which are to be used for the purpose of contradicting 
him. 

Sections 159 and 160 of the Evidence Act are also important. 

In giving evidence, a Police-officer may refresh his memory by referring to 
documents in which he has reduced into writing statements of persons examined by 
him during an investigation, but the documents themselves cannot be read 'as evi¬ 
dence ; and a Judge cannot read such documents to a jury in order to point out the 
discrepancies between the evidence and previous statements of the witnesses.— 
lioghuni Singh v. Empress , I. L. R., 9 Calc., 455. 

A prisoner has no right to insist that a Police-diary, if not in Court, shall 
be sent for, or, if it be in Court, that it be referred to for the purpose of 
refreshing the memory of a Police-officer under examination. The right is the 
right of the Court.— In re Kali Cham Chunari , 10 C.^L. it., 51 ; (S. C.) I. L. R., 
8 Calc., 154. In that case, Wilson, J., remarked :* “ I know of no authority for 
saying thul a witness can be compelled to refresh his memory from any document, 
unless the document is either in the possession of the party who desires to put it to 
the witness, or is at least such as he can insist on having produced." 

A Police-officer making an investigation is bound to record his proceedings 
day by day in a diary. The Magistrate of the District should see that the diary 
is regularly kept up, and that each day's diary haB been forwarded to, and has 
regularly reached, the District Superintendent in course of post, this being the 
only security against the contents being ante-dated.— Smyth , p. 84. See Police Rules 
in the Punjab, dated 13th February 1885^-Punjab Record, 1885, Police Cir., p. 3. 
See further as to the duties of Magistrates in supervising the police.— Ibid . 

See notes to ss. 154 and 169, ante y pp. 129, 149. 


173. Every investigation under this chapter shall be 
Report of Police- completed without unnecessary delay, and, 
officer - as soon as it is completed, the officer in 

charge of the Police-station shall forward to a Magistrate em¬ 
powered to*take cognizance of the offence on a police report, a 
report in the form prescribed by the Local Government, setting 
forth the names of the parties, the nature of the information, 
and the names of the persons who appear to be acquainted with 
the circumstances of the case, and stating whether the accused 
person has been forwarded in custody, or has been released on 
his bond, and, if so, whether with or without sureties. 


Cb. ziv 

». 178 
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INQUIRIES BY POLICE. 


Ch. XIV 
s. 174 


“ Where a superior officer of police has been appointed under 
section 158, the report shall, in any cases in which the Local 
Government by general or special order so directs, be sub¬ 
mitted through that officer, and he may, pending the orders 
of the Magistrate, direct the officer in charge of the Police- 
station to make further investigation.” [ActX of 1886, s. 7.] 

Whenever it appears from a report forwarded under this 
section that the accused has been released on his bond, the 
Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit. 

This section, to some extent, corresponds with ss. 125 and 127 (paras. 1 and 2) 
of Act X of 1872. 

The provision contained in the latter section, directing the transmission of 
any weapon or article which it may be necessary to produce before the Magistrate, 
will be found in s. 170, supru , p. 150. The amendment by Act X of 1886 gets rid 
of what seemed to be a conflict between this section and s. 158, supra, ns to whether 
a report should be submitted through a superior officer. The matter is uow left to 
the Local Government. 

See also ss. 51 and 53, supra , pp. 38, 39. 

Fot form of report of investigation in Burma, see Burma Quzelte , 1873, 
Part II, p. 7. 


174. EveryofficerinchargeofaPolice- 
repo'rt oVsSt&c" 4 station, on receiving information that a 

person— 

(a) has committed suicide, or 

(tb ) has been killed by another, or by an animal, or by 
machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable 
suspicion that some other person has committed an offence, 
shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless otherwise 
directed by any rule prescribed by the Local Government or 
by any general or special order of the District or Subdivisional 
Magistrate, shall proceed to the place where the body of such 
deceased person is, and there, in the presence of two or more 4 
respectable inhabitants of the neighbourhood, shall make an 
investigation and draw up a report of the apparent cause of 
death, describing such wounds, fractures, bruises and other 
marks of injury as may be found on the body, and stating in 
what manner, or by what weapon or instrument (if any), such 
marks appear to have been inflicted. 

The report shall be signed by such Police-officer and other * 
persons, or by so many of them as concur therein, and shall 
be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate. 
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When there is any doubt regarding the cause of death, or 
when for any other reason the Police-officer considers it expe- *' 
dient so to do, he shall, subject to such rules as the Local 
Government may prescribe in this behalf, forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the distance admit 
of its being so forwarded without risk of such putrefaction on 
the road as would render ftich examination useless. 

In the Presidencies of Fort St. George and Bombay 
investigations under this section may be made by the Head of 
the village, who shall then report the result to the nearest 
Magistrate authorized to hold inquests. 

The following Magistrates are empowered to hold inquests,— 
namely, any District Magistrate or Subdivisional Magistrate, 
and any Magistrate specially empowered in this behalf by the 
Local Government or the District Magistrate. 

This section corresponds generally with s. 133 of Act X of 1872, specifying 
the particular Magistrates to whom intimation must be given. 

While this chapter generally does not apply to the police in Calcutta and 
Bombay, nothing in this and the two next following sections applies to the police in 
Madras.— S. 1 ( e ), supra. 

Every village headman, village watchman, village Police-officer, owner or 
occupier of land, or the agent o{ such occupier, and every officer employed in the 
collection of revenue or rent of land, on the part of Government or the Court of 
Wards, shall forthwith communicate to the nearest Magistrate, or to the officer in 
charge of the nearest Police-station, whichever is nearer, any information which 
he may obtain respecting the occurrence of any sudden or unnatural death under 
suspicious circumstances.— S. 45, supra , p. 34. 

For the rules as to post mortem examinations, see Bengal Police Circulars, 
1870, pp. 59-62. 

The following circular has been issued with regard to inquiries into enses of 
unnatural death:— 

The Lieutenant-Governor does not think that special diaries are intended qr 
necessary in all cases of inquiry into unnatural deaths. The report prescribed in 
s. 133 pf the Criminal Procedure Code (s. 174 of this Act) is very much the same in 
character as the special diary of (s. 126.) If the Police-officers investigating see 
reason to suspect crime , the inquiry becomes one under s. 126, and special diaries 
become, as a matter'of course, necessary; but, in ordinary cases, in which the 
inquiry is made and completed in a few hours, there seems to be no necessity for 
reporting the facts, first in a speciul diary, and then in the report prescribed by 
(s. 133.) When, however, the inquiry is prolonged, or lasts over more than one day, 
the diary should be sent to inform the District Superintendent and Magistrate of 
what is going on. 

2. The Jjieutenant-Governor would, therefore, rule, that in cases of any com¬ 
plexity, or in which the inquiry lasts over one day, or in which crime is suspected, 
special diaries should be sent in anticipation of the final report, which will be made 
under (s. 127) if a crime is detected, and under s. 133 (s. 174) if the death is from 
accident or natural causes. It is to be understood that, in the Station-diary, everything 
done by the police will be entered. The above orders apply only to the copies or 
special diaries sent in to headquarters.— Bengal Police Circular , 1872, p. 107. 

In Madras, all commissioned medical officers, all warrant medical officers, and 
all hospital assistant medical officers were authorized to examine bodies forwarded 
to them* for that purpose under the provisions of the corresponding section of 
Act X of 1872.— Notification^ Dec. 11M, 1874; Madras Gazette , 1874, p. 1834. 
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POWER TO SUMMON PERSONS. 


Ch. XIV . The hospital assistants in charge of the dispensaries at Supa, Hnliol, Yelapur, 
8608 . Mundagod, and Uonore have been appointed medical officers to conduct post mortem 
170-176 examinations.— Bombay Gazette , 1874, p. 338. 

For the rules for the guidance of medical officers in conducting post mortem 
examinations, and examining wounded persons, see Cir. No. 1303 of 23rd April 
1868; Bombay Gazette , 1873, p. 947. 

For the rules with reference to post mortem and medico-legal examinations in 
force in the Panjab, see Panjab Gazette , 9th July 1874, Part 111, p. 274. 

175 . An officer in charge of a Police-station may, by 
Power to summon order in writing, summon two or more 
l ,ersons - persons as aforesaid for the purpose of the 

said investigation, and any other person who appears to be 
acquainted with the facts of the case. Every person so sum¬ 
moned shall be bound to attend and to answer truly all 
questions, other than questions the answers to which would 
have a tendency to expose him to a criminal charge, or to a 
penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which 
section 170 applies, such persons shall not be required by the 
Police-officer to attend a Magistrate’s Court. 

This section corresponds with s. 134 of Act X of 1872, inserting the word 
* truly see note to 8 . 161, supra . It does not apply to the police in Madras.— 
S. 1 (e), supra . 

The order in writing may be in a prescribed form and lithographed.— Smyth , 
p. 80. 

The issuing of a warrant or summons properly so called in criminal cases is the 
prerogative of the Magistrate only, and no writ from a ,Police-officer as such is to 
bear either of these designations.— Ibid. 

Non-attendance in obedience to an order under this section is punishable 
under s. 174; and refusal to answer questions, other than questions tending to 
. criminate, under s. 179 of the Indian Penal Code. 

If a person knowingly answers falsely, he commits the offence of giving false 
evidence in a stage of a judicial proceeding under s. 193 of the Indian Penal 
Code.— Empress v. Parshram Ray Sing % I. L. R., 8 Bom., 216; Nathu Sheik v. 
Empress^ 1. L. 11., 10 Calc., 400. 


176 . When any person dies while in the custody of the 
Inquiry by Magi*, police, the nearest Magistrate empowered 
trate into cause” of to hold inquests shall, and, in any other 
deatli ‘ • case mentioned in section 174, clauses (a), 

( b ), and (c), any Magistrate so empowered may hold an 
inquiry into the cause of death, either instead of, pr in addi¬ 
tion to, the investigation held by the Police-officer ; and, if 
he does so, he shall have all the powers in conducting it 
which he would have in holding an inquiry into an offence. 
The Magistrate holding such an inquiry shall record the 
evidence taken by him in connection therewith in any of the 
manners hereinafter prescribed, according to the circumstances 
of the case. 
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Whenever such Magistrate considers it expedient to make 
Power to disinter an examination of the dead body of any 
cor P 8e - person who has been already interred, in 

order to discover the cause of his death, the Magistrate may 
cause the body to be disinterred and examined. 


Under 8. 135 of Act X of 1872, with the first part of which this section corre¬ 
sponds generally, the nearest Magistrate duly authorized under that Act to enquire 
into the cause of death was empowered to act. This section provides that, except 
in the case of a person dying while in the custody of the police, uot only the 
nearest Magistrate empowered to hold inquests, but any Magistrate so empowered, 
shall make inquiry into the cause of death. 

The last para, of this section is new. Seethe Coroners' Act, IV of 1871, 
s.ll. 


The section does not apply to the police in Madras. 

As in s. 135 of Act X of 1872, there is nothing in this section requiring the 
Magistrate, who holds an inquiry, to draw up a report, embodying the result of the 
inquiry, and submit the same to the Magistrate of the District.— In re Troylokanath 
Biswas , I. L. R., 3 Calc., 742; (S. C.) 3 C. L. R., 59. Where such a report is 
made, it is not a judicial proceeding, and therefore the High Court, it was held, 
under s. 296 of Act X of 1872, had no power to send for it.— Ibid. 

Proceedings under this section, it is now declared by s. 435, infra , are not 
proceedings within the meaning of that section. 


Ch. XV 
s. 177 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 

OF TIIE JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES 

AND TRIALS* 

A.—Place of Inquiry or Trial. 

177 . Every offence shall ordinarily be inquired into 
and tried by a Court within the local 

i..S n «ud tift Ce ° f lil ? it8 of whosc jurisdiction it was com¬ 
mitted. 

See s. 63, para. 1, of Act X of 1872, which provided that every offence, if 
triable by a Magistrate, should be tried in the district in which it was committed. 
See also s. 18, para 1, of Act IV of 1877. Nothing, however, in this Code affects 
any special jurisdiction conferred.— S. 1, supra . See s. 531, post. 

Section 101 of the Mutiny Act does not deprive the Criminal Courts of 
jurisdiction over British soldiers committing offences within the territorial limits 
_._*___ 

* Under s. 156, supra , any officer in charge of a Police-station may , without the order of a 
Magistrate, investigate any cognizable case which a Court having jurisdiction over the local 
area within the limits of such station would have power to inquire into or try under the provi¬ 
sions of this chapter relating to the place of inquiry or trial. 

But no proceeding of a Police-officer in any such ease shall at any stage be called in ques¬ 
tion on the ground that the case was one which each officer woe not empowered under this 
section to investigate. 
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Ch. XV of such Courts, nor render the exercise of their jurisdiction dependent upon tho 
secs. sanction of the Commander-in-Chief. It is merely permissive of a military trial 
178-179 being held.— In re Felix Maguire , 4 C. L. R., 432 ; (&. C.) I. L. R., 5 Calc., 124. 

This section does not apply to an application for maintenance.— Hildephonsus 
'v. Malone , Punjab Rec., 1885, p. 26. 

See s. 549, post. 

An order of a Magistrate committing a case to the Court of Sessions, it was 
Leld, is an order of a Criminal Court within the meaning of s. 531, post ; and if such 
order, contrary to the requirements of this section, directs the commitment to bo 
made to a Court of Sessions, which has no territorial jurisdiction, it is not to be 
set uside unless it appeurs that tho error occasioned a failure of justice.— Empress v. 
Thaker , I. L. R , 8 Bom., 312. 


178 . Notwithstanding anything contained in section 177, 
the Local Government may direct that any 
Power to order cases cases or class of cases committed for trial 

Sestfons Divisions!^" 4 in any district may be tried in any Sessions 

Division : 

Provided that sucli direction be not repugnant to any 
direction previously issued under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, section 15, or under this Code, 
sectipn 526. 

Sec s. 63, para. 2, of Act X of 1872 ; the last clause is taken from Act XI of 
1874, s. 9. 

The Local Government has no power under this section to transfer for trial 
to the Court of a Commissioner a criminal case duly committed for trial to 
the Court of the Recorder of Rangoon ; but it has power to transfer a case from 
the District of Rangoon to the Sessions Division, of Pegu.— Empress v, Nga Thu 
J Voting, I. L. R., 10 Calc., 643. 

As to power of a High Court to transfer cases, see ss. 267 and 526. 


179 . When a person is accused of the commission of 

Accused triable in an y offence by reason of anything which 

district where net is has been done, and of any consequence 

done, or where conse- which has ensued, such offence may be 
quence ensues. . • i L / . , , , v, . 

inquired into or tried by a Court within 
the local limits of whose jurisdiction any such thing has been 
done, or any such consequence has ensued. • 


Illustrations . 

(a.) . A is wounded within the local limits of the jurisdiction of Court X, and 
dies within the local limits of the jurisdiction of Court Z. The ofFeuce of the 
culpable homicide of A may be inquired into or tried either by X or Z. 

(5.) A is wounded within the local limits of the jurisdiction of Court X, and 

is during ten days within the local limits of the jurisdiction of Court Y, and 

during ten days more within the local limits of the jurisdiction of Court Z, unable 
in the local limits of the jurisdiction of either Court Y or Coart Z to follow his 
ordinary pursuits. The offence of causing grievous hurt to A may be inquired 
into or tried by X, Yjor Z. 

(c.) A is put in fear of injury within the local limits of the jurisdiction 
of Court X, and is thereby induced, within the local limits of the jurisdiction of 
Court Y, to deliver property to the person who put him in fear. The offence of 
extortion committed on A may be inquired into or tried either by X or Y. 

This section corresponds with s. 65 of Act X of 1872 and s. 19 .of Act IV 

of 1877. 
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It includes, it seems, cases in which a person is accused of the commission of 
an offence by reason of anything which has been omitted to be done, for by s. 4 ( 10 ), 
supra , words which refer to acts done extend also to illegal omissions. 

The illustrations, with slight necessary alterations, correspond with the illustra¬ 
tions to the corresponding sections of the former Acts. 

Under this and the following sections, a Magistrate should act solely with 
reference to the public convenience. Ordinarily, the proper district for the inquiry 
and trial of offences falling under these sections would be the district in which the 
witnesses could, with the least inconvenience, uttend. If the Magistrate be 
of opinion that the inquiry or trial can be more conveniently held in another dis¬ 
trict, he should at once address the Magistrate of that district. If the Magistrate 
of that district concur, tho case will be transferred. If he dissent, the question 
may be referred to the Chief Court; and the Court under the provisions of s. 185 
(s. 69 of Act X of 1872) will decide in which district the enquiry or trial shall be 
held. If the transfer is proposed by a Subordinate Magistrate, the application 
should be submitted through the Magistrate of the District, who will, if he considers 
the transfer desirable, forward it with his own recommendation to the Magistrate 
of the district in which ho thinks the case should be tried.— Smyth , p. 73. 

Whenever any doubt arises as to the Court by which any offence should, 
under the preceding provisions of this chapter, be inquired into or tried, the High 
Court within the local limits of whose appellate criminal jurisdiction the offender 
actually is, may decide by which Court the offence shall be inquired into or tried. 

In British Burma, when the offender is an European British subject, the 
Recorder of Rangoon, and, in all other cases, the Judicial Commissioner, shall, for 
purposes of this section, be deemed to be the High Court.— -S. 18 5,post, 

See Udohesh Day v. Empress, Pan jab Record, 1885, p. 92. 

180 . When an act is an offence by reason of its relation 

Plnec of trial where t0 an y otllCr act which is als °. an offence, - 

act is oiience by reason or which would be an offence if the doer 

of relation to other vvere capable of committing an offence, a 
olleuce ^ O' 

charge of the first-mentioned offence may 

be inquired into or tried by a Court within the local limits 

of whose jurisdiction either act was done. 

Illustrations. 

(a.) A charge of abetment may be inquired into or tried cither by the Court 
within the local limits of whose jurisdiction the abetment was committed, or by the 
Court within the local limits of whose jurisdiction the offence abetted was commuted. 

(b.) A charge of receiving or retaining stolen goods may be inquired into or 
tried either by the Court within the local limits of whose jurisdiction the goods 
were stolen, or by any Court within the local limits of whoso jurisdiction any of 
them were at any time dishonestly received or retained. 

(c.) A charge of wrongfully concealing a person known to have been kid¬ 
napped may be inquired into or tried by the Court within the local limits of whose 
jurisdiction the wrongful concealing, or by the Court within the local limits of 
whose jurisdiction the kidnapping, took place. 

This section corresponds with s. 66 of Act X of 1872, with slight alterations. 
See also Act IV of 1877, a. 144. 

‘ Act 1 here includes also illegal omissions.— S. 4 ( 10 ), supra , p. 6. 

An important case bearing upon this section was decided by the High Court 
of Bombay under s. 67 of the former Code (X of 1872). There dacoity had been 
committed outside the British territory, but part of the stolen property had been 
found concealed by the accused in British territory. The Sessions Judge, who 
considered that he had jurisdiction under the section to try the accused for dacoity, 
convicted them of that offence. On a reference, the High Court thought that 
the conviction of dacoity could not be sustained, and altered the conviction to one 
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Ch. XV of retaining stolen property known to have been obtained by dacoity. They 
b. 181 gaid: « Had Velampor (where the dacoity took place) been in British territory, 
the subsequent acts in the process of taking away the property might, in the legal 
sense, ns they would hare the same legal character, have coalesced with the first and 
principal one so as to give jurisdiction under s. 67 of the Code of Criminal Proce¬ 
dure."— Reg. v. Laky a Govind, I. L. R., 1 Bom., 50. 

The High Courts of Madras and Calcutta have also decided in a similar 
manner.— Reg. v. Adivigadu , I. L. R., 1 Mad., 171: Empress v. Sunker Gope , I. L. R., 
6 Calc., 307 ; (S. C.) 7 C. L. R. t 411. In the latter case, a Nepaulese subject, 
having stolen cattle in Nepnul, brought them into British territory, and it was held, 
that although he could not be tried for the theft itself, he might be convicted of 
dishonestly retaining the stolen property. See also Reg. v. Bechar Mara , 4 Bom. 
H. C. R., Or., 38, and Reg. v. Adivigadu, I. L. R, 1 Mad., 171 ; and Mad. H. C. 
Pro., Ath March 1875; Weir, p. 21; Mad. H. C. Pro.,'l^nd Feb . 1879; Weir , 

p. 21. 

Where a foreign subject resident in foreign territory instigated the commission 
of an offence, which in consequence was committed in British territory, it was 
held, that the instigation not having taken place in any district created by the 
Code of Criminal Procedure, the instigator was not amenable to the jurisdiction of 
a British Court established uuder that Code.— Reg. v. Pirtai, 10 Bom. II. C. R., 356. 

The charge of dishonestly receiving or retaining stolen property in British 
India may be tried in British India, although the theft had been committed outside 
British India, as property which has been stolen now comes under the designation of 
“ stolen property," whether the theft was committed within or without British 
Iudia.-r-Act VIII of 1882, s. 4, which amends s. 410 of the Indian Peuul Code. 


181 . The offence of being a thug, of being a thug and 
Being n thug or be- committing murder, of dacoity, of dacoity 
ionging D to a “gang of with murder, of having belonged to a gang 
dacoita, escape from 0 f dacoits, or of having escaped from cus- 

custody, &c. i . j . , 1 , • j 

tody, may be inquired into or tried by a 
Court within the local limits of whose jurisdiction the person 
charged is. 

The offence of criminal misappropriation or of criminal 
Criminal misappro- breach of trust may be inquired into or 
priation and criminal tried by a Court within the local limits of 
breach of trust. whose jurisdiction any part of the property 

which is the subject of the offence was received by the accused 
person, or the offence was committed. 

The offence of stealing anything may be inquired into 
or tried by a Court within the local limits 
teu ll,s ' of whose jurisdiction such thing was stolen 

or was possessed by the thief or by any person who receives 
or retains the same, knowing or having reason to believe it 
to be stolen. 


The first and second parts of this section embody the provisions contained in 
illustrations (c) and (d) of s. 67 aud in a. 68 of Act X of 1872. Bee also Act IV 
of 1877, s. 43. 

The last paragraph follows illustration (/) of the former section of that Act, 
which was as follows:—“ A steals a buffalo from B in district W, and per¬ 
sonally or by his agents conveys the buffalo through districts X and Y into 
district Z. This is a continuing offence, and A may be tried either in W, X, Y, or 
Z.” It is, however, more general, and would seem to be wide enough, to allow the 
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W 

Courts here to inquire or try an offence of stealing which had taken place without 
British India, provided the property stolen were possessed within their jurisdiction 
by the thief, or by a person who received or retained it, knowing or having reason 
to believe it to be stolen. Under the former Code it was held, that where the 
theft took jjlace in foreign territory, aed the property stolen was brought into 
British territory, the Courts in the latter could not try the offence of theft.— Reg . v. 
Adivigadu , I. L. It., 1 Mad., 171; Reg. v. Laky a Qovind , I. L. It., 1 Bom., 50; 
Empress v. Sunker Oope , I. L. It., 6 Calc., 307 ; (S. C.) 7 C. L. R., 411. 

Section 188 deals with offences committed by British subjects out of British 
India. 

The general rule of international law is, that no Court has jurisdiction over 
foreigners in respect of offences committed in a foreign State. See Reg. v. Pirtai, 
10 Bom. H. C. R., 356; Reg. v. Bechar Mava , 4 Bom. H. C. R., 38; Reg . v. 
Adivigadu , I. L. R., 1 Mad., 171. See also Reg. v. Iieyn ) L. It., 2 Excli. Divn., 63. 

See note to s. 179, supra , p. 158. 

Under the present Code, where the accused, a subject of a Native State, com¬ 
mitted theft at Rajkot Civil Station, which is not part of British India within the 
meaning of Statute 21 and 22 Vie., Cap. 106, and was found in possession of the 
stolen property at Thana, it was held that, as the accused was the subject of a 
Native State, and as the offence was not committed in British Indfo, the Sessions 
Court at Thana had no jurisdiction to try the accused for the offence of theft; but it 
was competent to try him for dishonest retention of stolen property under s. 410 
of the Indian Penal Code, as amended by Act VIII of 1882.— Empress v. Abdul 
Sahib Abdul Rahiman , I. L. R., 10 Bom., 186; see Alu v. Empress , Panjab Rec., 
1883, p. 4. See also s. 458, post, and the notes thereto. 

Where there was a conversion of goods at G, a foreign port, the goods 
having b,gen entrusted to the accused to be carried from a port in British India to 
a port in British India, it was held that the Court at the port where the goods 
were entrusted to the accused had no jurisdiction to try him. It was also 
held that no offence was committed on the High Seas so as to give the Court 
jurisdiction under 12 and 13 Vio.y»Cnp. 96, extended by 23 and 24 Vic., Cap. 88.— 
Bapu Daldi v. Queen , I. L. It., 5 Mad., 23. See also Siddha v. Biligiri , I. L. R., 
7 Mad., 354. 

Escape from custody.— Section 223 of the Indian Penal Code applies only 
to cases where the person, who is allowed to escape, escapes from custody for an 
offence, or has been committed to custody, and not to cases where such person has 
merely been arrested under civil process.— Empi'ess v. Tafaullah , I. L. li., 12 Calc., 
190. See Queen v. Bojjigan, I. L. R., 5 Mad., 22. 

Place of inquiry or 
trial where scene of 
offence is uncertain, 

or not in one district 
only; 

or where offence is 
continuing, 

or consists of several 

acts. 

it may be inquired into or tried by a Court having juris¬ 
diction over any of such local areas. 

This is s. 67 of Act X of 1872, omitting the illustrations and using the words 
*IocbI area’ for ‘district.’ It was ulso incorporated as s. 21 of Act IV of 1877. 

The illustrations to s. 67 of the former Act were as follows 

(a.) An offence committed on a journey or voyage may be inquired into and 
tried in any district through which the person by whom the offence was committed, 

(A.H., C.P.C.) 11 


182. When it is uncertain in which, 
of several local areas an offence was com¬ 
mitted, or 

where an offence is committed partly in 
one local area and partly in another, or 
wherp an offence is a continuing one, 
and continues to be committed in more 
local areas than one, or 

where it consists of several acts done 
in different local areas, 


Ch. xv 

s. 188 
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Ch. XV 

B6CB. 

188-184 


or the person against whom, or the thing in respect of which, the offence was com¬ 
mitted, passed in the course of that journey or voyage. (See next section.) 

(ft.) An offence committed near the boundary between two districts may be 
inquired into and tried in either. 

(c.) A charge of being a thug, or of living belonged to a gang of dacoits, may 
be inquired into and tried, wherever the person charged happens to be when the 
charge is made. (Sec preceding section.) 

(J.) A charge of having escaped from custody may be inquired into and tried 
wherever the person charged happens to be when the charge is made. 

(e.) A charge of criminal misappropriation or of criminal breach of trust may 
be inquired into and tried either in the district in which the property which is the 
subject of the offence was received, or in the district or districts in which the whole 
or any part of it has been misappropriated, or where the offence of criminal breach 
of trust has been wholly or partly committed. (See preceding section.) 

(/.) A steals a buffalo from 13 in district \V, and personally or by his agents 
conveys the buffalo through districts X and Y into district Z. This is a continuing 
offence, and A may be tried either in \Y, X, Y, or Z. (See preceding section.) 

The Madras High Court has held, that an offence is not a continuing one unless 
a British Iudiau Court has jurisdiction at the place of the inceptiou of the offence.— 
Mad . H. C. Pro., 31st Oct . 1876, Weir , p. 21. 


183. An offence committed whilst the offender is in the 
„ . , course of performing a journey or voyage 

on a joumey. ma y he inquired into or tried by a Uourt 

‘to the local limits of whose 


jurisdiction the offender, or the person against whom, or the 
thing in respect of which, the offence was committed, passed 
in the course of that journey or voyage. 


This section corresponds with illustration ( a ) to s. 67 of Act X of 1872. In 
Queen v. Abdul Ali , 25 \V“. R., Cr., 45, where property was stolen during a short 
halt in the course of a journey, it was held that the persons charged with the 
offence could be tried at the place of destination. 

So, where an offence was alleged to have been committed during a journey from 
Bombay to Calcutta, and was in fact committed between Bombay and Allahabad, 
at which latter place the complainant and the person by whom the offence was 
alleged to have been committed separated and proceeded to Howrah by different 
trains, it was held that the Magistrate of Howrah had no jurisdiction to try the 
charge. To bring the matter within his jurisdiction, it was said that the journey 
should have been continuous from one terminus to the other without any interrup¬ 
tion by either party. —Reg. v. Piran , 13 B. L. R., Appx., 4; (S. C.) 21 W. R., 64, 
following Queen v. Malony , 1 Mad. H. C. R., 193. 

An offence is not a continuing offence unless a British Indian Court has juris¬ 
diction at the place of the inception of the offence.— Mad. 11 . C. Pro., 31 si Oct. 
1876, Weir, p, 21. 

In Queen v. Malony , 1 Mad. H. C. R., 193, the accused was charged with hav¬ 
ing been at Madras in a state of intoxication whilst actually employed upon the 
Madras Railway. It appeared that the accused had been removed from his post at 
a place outside the local limits of the High Court, although the train thereupon 
proceeded with him to Madras. It was held that the High Court had no jurisdiction 
to try the accused. 


184. All offences against the provisions of any law for 
, Offences against Kail- the time being in force relating to Kail ways, 
, w “y> Tel ®8 raph ' Po8t * Telegraphs, the Post-office or Arms and 
,o ce an rms ct. Ammunition ma y be inquired into or tried 

in a Presidency-town, whether the o^nce is stated to have 
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been committed within such town or not: Provided that the 
offender and all the witnesses necessary for his prosecution 
are to be found within such town. 

This section corresponds with ss. 238 and 239 of Act IV of 1877. 

The law relating to Railways is Act IV of 1879; to Telegraphs, Act I of 
1876 ; to the Post-office, Act XIV of 1866 ; and to Arms and Ammunition, Act XI 
of 1878. 


185. Whenever any doubt arises as to the Court by 

High Court to de- 7 hich any offence should, under the preced¬ 
ed, m caso of doubt, mg provisions of this chapter, be inquired 
district where inquiry i n t 0 or tried, the High Court, within the 

1 local limits ot whose appellate criminal 
jurisdiction the offender actually is, may decide by which 
Court the offence shall be inquired into or tried. 

In British Burmah, when the offender is an European 
British subject, the Recorder of Rangoon, and in all other 
cases the Judicial Commissioner, shall, for the purposes qf this 
section, be deemed to be the High Court. 

The first part of this section corresponds with s. 69 of Act X of 1872 and s. 2 
of Act IV of 1877. The second part is new. 

See notes to s. 179, supra , p. 158. 


186. When a Presidency Magistrate, a District Magis- 
trate, a Subdivisional Magistrate, or, if he is 
mons or warmnt for specially empowered in this behalf by the 
offence committed be- Local Government, a Magistrate of the 
J - J first ciass, sees reason to believe that any 

person within the local limits of his jurisdiction has committed 
without such limits (whether within or without British India) 
an offence which cannot, under the provisions of sections 177 
to 181 (both inclusive), or any other law for the time being 
in force, be inquired into or tried within such local limits, but 
is, under some law for the time being in force, triable in British 
India, such Magistrate may inquire into the offence as if it 
•had been committed within such local limits, and compel such 
person, in manner hereinbefore provided, to appear before him, 

and send such person to the Magistrate 
having jurisdiction to inquire into or tiy 
such offence, or, if such offence is bailable, 
take a bond with or without sureties for his appearance before 
such Magistrate. 

When there are more Magistrates than one having such 
jurisdiction, and the Magistrate acting under this section'can¬ 
not satisfy himself as to the Magistrate to or before whom 


Magistrate*s proce¬ 
dure on arrest. 
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Ch. XV 

■60S. 

187-188 


such person should be sent, or bound to appear, the case shall 
be reported for the orders of the High Court. 

The first part of this section corresponds substantially with s. 157 of Act X 
of 1872 and s. 54 of Act IV of 1877. As to the last clause, see s. 174 of Act X 
of 1872 and s. 55 of Act IV of 1877; see also Act XXL1I of 1840, s. 7. 

A Magistrate of the first class may be invested under this section with power 
to issue process for persons within the local limits of his jurisdiction who have 
committed an offence outside the local jurisdiction.— Sched. IV (6). 

If any Magistrate, not empowered by law, erroneously, in good faith, issues 
process under this section for the apprehension of a person within the local limits 
of his jurisdiction who has committed an ofience outside such limits, his proceedings 
will not be set aside merely on the ground of his not being so empowered.— 
Section 529 (d), infra. 

In the Panjab, Magistrates of the first class had power, subject to the general 
control of the Magistrate of the District, to issue process for persons within the 
jurisdiction who have committed an oilence outside the Magistrate’s local jurisdic¬ 
tion .—Panjab Gazette , 1873, p. 361. 

It is not essential to the validity of the process issued that the Magistrate 
issuing it should be, at the time he issues it, within the locul limits of his jurisdiction. 
He muy issue process from a place in a foreign territory.— Reg. v. Locha Kala % 
I. L. R., 1 Bom., 340. 

All'senior officers in the Panjab at head-quarter stations under the Magistrate 
of the District, who were Magistrates of the first class, were, under s. 157 of Act X 
of 1872, invested with powers to issue process for persons within the jurisdiction 
who had committed an ofience outside the Magistrate’s local jurisdiction .—Panjab 
Gazette , 1873, p. 75. 


187. If the person has been arrested under a warrant 
Procedure where issued under section 186 by a Magistrate 
warrant issued by Sub- other than a Presidency Magistrate or Dis- 
ordmate agistrute. trict Magistrate, such Magistrate shall send 

the person arrested to the District Magistrate to whom he is 
subordinate, unless the Magistrate having jurisdiction to 
inquire into or try such offence issues his warrant for the 
arrest of such person, in which case the person arrested shall 
be delivered to the Police-officer executing such warrant, or 
shall be sent to the Magistrate by whom such warrant was 
issued. 

If the offence which the person arrested is alleged or 
suspected to have committed is one which jnay be inquired 
into or tried by any Criminal Court in the same district other 
than that of the Magistrate acting under section 186, such 
Magistrate shall send such person to such Court. 

This section corresponds with s. 175 of Act X of 1872. 

Liability of British . 188 - When an European British sub* 

subjects for offences ject commits an offence in the dominions of 
"“ft}* out of Bn * a Prince or State in India in alliance with 
“ M “' Her Majesty, or 
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when a Native ■ Indian subject of Her Majesty commits 
an offence at any place beyond the limits of British India, *' 188 

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at which 
he may be found : 

Provided that no charge as to any such offence shall be 
Political Agent to inquired into in British India unless the 

certify fitnesH of inquiry Political Agent, if there be one, for the 

into C arge. . territory in which the offence is alleged to 

have been committed, certifies that, in his opinion, the charge 
ought to be inquired into in British India : 

Provided also that any proceedings taken against any 
person under this section, which would be a bar to subsequent 
proceedings against such person for the same offence, if such 
offence had been committed in British India, shall be a bar to 
further proceedings against him under the Foreign Jurisdiction 
and Extradition Act, 1879, in respect of the same offence in 
any territory beyond the limits of British India. 

This re-enacts s. 9 of the Foreign Jurisdiction and Extradition Act, XXI of 
1879, which section has been repealed by this Act.— Sched. /, infra. 

Act XXI of 1879 extends (a) to all European British subjects in the 
dominion of Princes and States in India in alliance with Her Majesty; (ft) to all 
Native Indian subjects of Her Majesty in any place beyond the limits of British 
India.— S. 8. The Act itself contains no definition of • Native Indian subjects.' 

Mere owning some land in British India and occasional residence in British India 
do not themselves constitute a person a Native Indian subject.— Fakir v. Empress , 

Panj. Rec., 1885, p. 1. The term “Native subject of Her Majesty ” means only 
Native subjects de jure. — Ibid. 

In the case of Empress v. Maganlal , I. L. R., 6 Bom., 622, a Native subject 
of Her Majesty committed an offence (theft in a dwelling-house) in the territory 
of a Native State in alliance with Her Majesty, and was discovered in the territory 
of another Native State also in alliance with Her Majesty, and was from there brought 
down, or came of his own accord, to Ahmedabad. A certificate was granted 
by tho Political Agent, that the offence ought, in his opinion, to be inquired into in 
British India. At Ahmedabad, a preliminary inquiry was held by a Magistrate, 
who committed the accused for trial by the Court of Sessions at Ahmedabad. 

The Bombay High Court held, that the Sessions Court was competent to try the 
offence committed in foreign territory, as if it had been committed in the Ahmeda¬ 
bad District, under s. 9 of Act XXI of 1879, for, when the accused was 
brought or came from foreign territory to Ahmedabad, he “ was found ” at a place 
in British India within the meaning of the section. The expression “ was found ” 
in that section, it was considered, must be taken to mean not where a person is 
discovered, but where he is actually present. See Empress v. Sarmukk Singh , 

I. L. R., 2 All.? 218. 

The following letter, dated 28th June 1884, from the Secretary of the 
Government of Bengal, to all Commissioners of Divisions and District Magistrates, 
is important ^ith reference to extradition between the French and British posses¬ 
sions in India:—I am directed to state, for your information, that the question of 
extradition between the French and British possessions in India has recently been 
under the consideration of the Government of India and Her Majesty’s Secretary of 
State for India. The practical question at issue was whether the procedure in oases 
of extradition should be regulated by the stipulations of Article IX of the Treaty 
of 7th March 1815 between Great Britain and France, which relates exclusively 
to the Iudian possessions of the two countries, and under which persons accused 
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Oh. XV of non-political offences of a grave character have hitherto been surrendered 
s. 188 upon application, supported by a warrant and summary of the charges, no deposi¬ 
tions of witnesses being required ; or whether it was necessary to observe the more 
stringent provisions of s. 14 of the Indian Extradition Act, XXI of 1879, 
and ss. 3 and 10 of Statute 33 and 34 Vic., Cap. 52, relating to extradition. 
The decision at which Her Majesty's Government has arrived is, that the existing 
practice is to be maintained, and that the Indian Act of 1879 and the English 
Statute of 1870 do not apply. 

As to arrests of persons other than European British subjects escaping into 
British India, see s. 18, Chap. IY, of Act XXI of 1879. 

The following direction by the Governor-General in Council, dated 22nd May 
1885, has been published : — 

No. 16377.—In exercise of the powers conferred by ss. 4 and 5 of Act 
XXI of 1879 (The Foreign Jurisdiction and Extradition Act, 1879), and all other 
powers enabling him in this behalf, the Governor-General in Council is pleased to 
direct as follows : 

(1.) The Superintendent of the Hyderabad Residency Bazaars for the time 
being shall exercise, within the limits of the Hyderabad Residency Bazaars, the 
powers of a District Magistrate as described in the Code of Criminal Procedure. 

(2.) The First Assistant to the Resident at Hyderabad for the time being 
shall exercise, within the limits of the Hyderabad Residency Bazaars, the powers 
of a Court of Session as described in the Code of Criminal Procedure. 

(3.) The Resident at Hyderabad for the time being shall exercise, within 
the limits of the Hyderabad Residency Bazaars, the powers of a High Court as 
described in the Code of Criminal Procedure. 

(4.) This notification applies to all proceedings except proceedings against 
European British subjects or persons jointly charged with European British 
subjects. 

(5.) All criminal powers which may, before the date of this notification, 
have been exercised by the officers referred to herein within the limits specified 
shall be deemed to have been exercised in accordance with law. 

(6.) As much of the Notification of the Government of India in the Foreign 
Department, No. 29, Judicial, dated the 18t.h January, 1869, as applies to the 
Hyderabad Residency Bazaars is hereby cancelled. 

No. 16397.—In exercise of the powers conferred by ss. 4 and 5 of Act 
XXI of 1879 (The Foreign Jurisdiction and Extradition Act, 1879), and of all 
other powers enabling him in this behalf, the Governor-General in Council is 
pleased to direct as follows: 

(1.) The Superintendent^ the Hyderabad Residency Bazaars for the time 
being shall exercise, within the limits of liis Highness the Nizam's Territories (in 
all cases in which such powers may lawfully be exercised by the Governor-General 
in Council within such territories), the powers of a District Magistrate us described 
in the Code of Criminal Procedure. 

(2.) The First Assistant to the Resident at Hyderabad for the time being 
shall exercise, within the limits of liis Highness the Nizam’s Territories (in all 
cases inwhicli such powers may lawfully be exercised by the Governor-General 
in Council within such territories), the powers of a Court of Session as described 
in the Code of Criminal Procedure. 

(3.) The Resident at Hyderabad for the time being shall exercise the powers 
of a High Court as described in the said Code in respect of all offences over which 
magisterial jurisdiction is exercised by the Superintendent of the Hyderabad 
Residency Bazaars within the said territories, and in respect of au offences over 
which the jurisdiction of a Court of Session is exercised by the First Assistant 
to the Resident within the said territories. 

(4.) In the exercise of the jurisdiction of a Court of Session conferred on 
him by this notification, the First Assistant to the Resident may take cognizance 
of any offence as a Court of original criminal jurisdiction without the accused 
person being committed to him by a Magistrate, and shall, when so taking oogni- 
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zance of any offence, follow the procedure laid down by the Code of Criminal Proce- oh. XV 
dure for the trial of warrant-cases by Magistrates. s. 188 

(6.) This notification applies to all proceedings except proceedings against 
European British subjects or persons jointly charged with European British subjects, 
and it applies to proceedings which may be pending at the date of this notification 
if they have been instituted and are being conducted in conformity with the provi¬ 
sions herein contained. 


(6.) Nothing in this notification shall be deemed to extend to any canton¬ 
ment, or to the Hyderabad Residency Bazaars, or to any railway lands situate 
within the said territories .—Gazette of India , 1885, May 23rd, Part 1 , p. 304. 

The following sections of Act XXI of 1879 arc important:— 


11. When an oilence has been committed or is supposed to have been 
Arrest and removal of committed in any State against the law of such State 
persons other than Euro- by a person not being a European British subject, and 

pean British subjects es- such person escapes into or is in British India, the Political 

caping into British India. Agent for such State may issue a warrant for his arrest 
and delivery at a place and to a person to bo named in the warrant— 

if such Political Agent thinks that the offence is one which ought to be inquired 
into in such State; 


And if the act said to have been done would, if done in British India, have con¬ 
stituted an offence against any of the sections of the Indian Penal Code mentioned 
in the Schedule hereto aunexed, or under any other section of the said Code, or 
any other law, which may, from time to time, be specified by the Governor*Genernl 
in Council by a notification in the Gazette of India. 

12. Such warrant may be directed to the Magistrate of any district in which 

the accused person is believed to be, and shall be executed 
in the manner provided by the law for the time being 
in force with reference to the execution of warrants ; 
and the accused person, when arrested, shall be forwarded to the place aud deli¬ 
vered to the officer named in the warrant. 


Direction and 
tion of warrant. 


exccu- 


13. Such Political Agent may either dispose of the case himself, or, if he is 

generally or specially directed to do so by the Governor- 
General in Council, or by the Governor of the Presidency 
of Fort St. George in Council, or by the Governor of the 
Presidency of Bombay in Council, may give over the 
person so forwarded, whether he be a Native Indian 
or not, to be tried by the ordinary Courts of the State in 


Political Agent may 
himself dispose of case, or 
make over person to ordi¬ 
nary Courts for trial. 


subject of Her Majesty 
which the offence was committed. 


14. Whenever a requisition is made to the frovernor-General in Council or 
Requisitions for extra- «*“* Loc ; 1 Government by or by the authority of the 
dition by the executivo persons tor the tune being administering the Executive 

of any part of British do- Government of any part of the dominions of Her Majesty, 

minions or Foreign Power. 0 r the territory of any Foreigu Prince or State, that any 
person accused of having committed an offence in such dominions or territory 
should be given up, the Governor-General in Council or such Local Government, 
as the case may be, may issue au order to any Magistrate who would have had 
jurisdiction to inquire into the offence if it had been committed within the local 
limits of his jurisdiction, directing him to inquire into the truth of such accusation. 

The Magistrate so directed shall issue .a summons or warrant for the arrest of 
such person, according as the offence named appears to be one for which a summons 
or wurrant would ordinarily issue; and shall inquire into the truth of such accusa¬ 
tion, and shal^report thereon to the Government by which he was directed to hold 
the said inquiry. lt\ upon receipt of such report, such Government is of opinion 
that the accused person ought to be given up to the persons making such requisi¬ 
tion, it may issue a warrant for the custody and removal of such accused person 
and for his delivery at a place and to a person to be named in the warrant. 

The*provisions of s. 10 shall apply to inquiries held under this section. (See 
s. 189, post t of the Code.) 
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Magistrate maj% in cer¬ 
tain cases, issue warrant 
for arrest of person ac¬ 
cused of having commit¬ 
ted an offence outof British 
India. 


15. Whenever any person accused or suspected of having committed an 
offence out of British India is within the local limits of 
the jurisdiction of a Magistrate in British India, and it 
Appears to such Magistrate that the Political Agent for 
any State could, under the provisions of section 11, 
issue a warrant for the arrest of such person, or that the 
persons for the tirno being administering the Executive 
Government of any part of the dominions of Her Majesty or the territory of any 
Foreign Prince or State could demand his surrender, such Magistrate may, if he 
thinks fit, issue a warrant for the arrest of such person, on such information or 
complaint and such evidence as would, in his opinion, justify the issue of such 
a warrant if the offence hud been committed within the local limits of his jurisdiction. 

Any Magistrate issuing a warrant under this section shall, when the offence 

appears or is alleged to have been committed in a State 
for which there is a Political Agent, send immediate 
information of his proceedings to such Agent, and in 
other cases shall at once report his proceedings to the 


Magistrate to inform 
Political Agent or Local 
Government. 


Local Government. 


With reference to the provisions of s. 13 of Act XXI of 1879, the Gover¬ 
nor-General in Council was pleased to direct that, for offences committed in any 
of the following States,— viz., Patiala, Jind, Nabhn, Maler Kotla, Kabia, Dujana, 
Pataudiand Loharu, Bahavalpur, Cliamba, Faridkot, Mandi, Suket, Sirrnur (Nnlia), 
Knlilur (Bilaspur), Bashahr, Nalagarh, Keontlial, Baghal, llagliat, Jubbal, Kuinhar- 
sain, Bhajji, Mailog, Balsan, Dliauii, Kuthar, Kunhiar, Mangal, Bija, Darkuti, 
Taroch, Sangri, the persons accused shall be handed over by the Political Agent 
concerned to the Courts of the State for trial. But this direction was subject to 
the instructions contained in the notifications published in the Gazette of India 
No. 87J., dated the 16th August 1876, and to the further condition that, should 
there be, in any particular instance, special reasons for his so doing, the Political 
Agent might dispose of the case himself. Letter dated Simla, 13th August 1885, 
Foreign Secretary to Government of Panjab .—Punjab Rec ., Circular Or., p. 28. 


189. Whenever any such offence as is referred to in 
Power to direct sect i° n 188 is being inquired into or tried, 
copies of depositions the Local Government may, if it thinks 
and exhibits to be re- fit, direct that copies of depositions made 
ceived m ev.dence. or cxliiblts produced before the Political 

Agent or a judicial officer in or for the territory in which such 
offence is alleged to have been committed shall be received as 
evidence by the Court holding such inquiry or trial in any case in 
which such Court might issue a commission for taking evidence 
as to the matters to which such depositions or exhibits relate. 

This re-enacts s. 10 of the Foreign Jurisdiction and Extradition Act, XXI of 
1879, which section is repealed by this Act.— Sched. 1 , infra. 


190. In sections 188 and 189 the ex- 
de*fined t!cal Agent pression * Political Agent ’ means and 

includes— 

(а) the principal officer representing the British Indian 
Government in any territory beyond the limits of British India ; 

(б) any officer in British India appointed by the Governor 
General in Council, or the Governor in Council of the. Presi¬ 
dency of Fort St. George or Bombay, to exercise all or any of 





INITIATION OP PROCEEDINGS. 


169 


the powers of a Political Agent under the Foreign Jurisdiction ct xv 
and Extradition Act, 1879, for any territory not forming part 8 ‘ m 
j>f British India. 

This section repents the definition of * Politicnl Agent ’ to be found in 8. 3 of 
the Foreign Jurisdiction and Extradition Act, XXI of 1879. 


B.—Conditions requisite for Initiation of Proceedings. 

191. Except as hereinafter provided, any Presidency x- 
Magistrate, District MagistratejfSubdivi- 

fen C ce8 , by a Magi8 0 trat 0 e5'. siohal Magistrate, and any other Magistrate f* 

specially empowered m this behalf, may 
take cognizance of any offence— 

(a) upon receiving a complaint of facts which constitute 
such offence ; 

(b) upon a police report of such fact ; 

(c) upon information received from any person other than 
a Police-officer, or upon his own knowledge or suspicion, that 
such offence has been committed. 

The Local Government, or the District Magistrate, subject 
to the general or special orders of the Local Government, may 
empower any Magistrate to take cognizance under clause (a) or 
clause (b) of offences for‘which he may try or commit for trial. 

The Local Government may empower any Magistrate of 
the first or second class to take cognizance under clause (c) of 
offences for which he may try or commit for trial. 

[“ When a Magistrate takes cognizance of an offence under 
clause (c), the accused, or when there are several persons 
accused, any one of them shall be entitled to require that the 
case shall, instead of being tried by such Magistrate, be either 
transferred to another Magistrate or committed to the Court of 
Session.”—Act III of 1884, s. 2.] 

See Act X of 1872, ss. 23, 25, 27, nnd 140, els. (a), (5), (c), and (d) ; a. 141, 
para. 1; a. 142, para. 1; and Act IV of 1877, ss. 25, 28, and 46, the provisions of 
which are embodied in this section. The clause added by Act III of 1884 is 
important. 

The provision in cl. ( b) of s. 140 of Act X of 1872, that a police information 
or report should be regarded as a complaint in uon-coguizable cases, has been omitted 
in this section. v The sentence in cl. (c) of the same section that “ auy person 
acquainted with the facts of a case may make a complaint" has also been omitted. 

By s. 37, supra: In addition to his ordinary powers, any Subdivisional Magis¬ 
trate, any Magistrate of the first, second, or third class, may be invested by the Local 
Government o.^he District Magistrate, as the case may be, with any powers speci¬ 
fied in the fourth schedule as powers with which he may be invested by the Local 
Government or the District Magistrate. 

“ Complaint ” means the allegation made orally or in writing to a Magistrate 
with a view to his taking action under this Code; that some person, whether known 
or unknown, has committed an ofience, but does not include the report of a Police- 
officer,— S. 4 (a), supra. See note to s. 195, post 
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If any Magistrate, not empowered by law, erroneously, in good fuitb, takes cogni¬ 
zance of an offence under cl. (a) or (6) of this section, his proceedings shall not be set 
aside merely on the ground of his not being so empowered.— Ss. 529 (e) and 530, 
infra. 

In case of contempts of lawful authority, complaint may be made by the 
public servant concerned, or by some public servant to whom he is subordinate.— 
S. 195, post. In case of certain oilences against public justice committed in anyCourt, 
and in case of certain offences relating to documents given in evidence in any Court, 
complaint may be made by such Court or by some other Court to which such Court 
is subordinate.— Ibid. 

Under s. 196, a Court cannot take cognizance of certain offences against 
the State or punishable under s. 294A (as to keeping of lotteries) of the Penal 
Code, exception complaint made by, or order of, or under authority from, the 
Governor-General in Council, the Local Government* or some officer empowered 
by the Governor-General in that behalf. 

OOences under Chaps. XIX (criminal breach of contracts of service), or XXI 
(of defamation), or ss. 493—496 of the Penal Code can only be dealt with on com¬ 
plaint by some person aggrieved is. 198, post)] and offences under ss. 497,498 
(adultery, etc.) can only be dealt with upon complaint made by the husband of 
the woman, or, in his absence, by some person who had care of such woman on his 
behalf at the time when the oflence was committed (s. 199, post). 

Police Report , see. s. 173, supra. 

All senior officers at head-quarter stations under the Magistrate of the District 
in the Panjab, who were Magistrates of the first class, were, under s. 142 of Act X of 
1872, untested with “ power to entertain cases without complaint ” when the Magis- 
trate of the District was absent from head-quarters.— Panjab Gazette , 1873, p. 75. 

In that province, also, Magistrates of the first class have power, subject to the 
general control of the Magistrate of the District, to entertain cases without complaint. 
— Panjab Gazette , 1878, Part /, p. 361. 

Clause (c) of this section would apply only to cases in which the private indivi¬ 
dual injured or aggrieved does not come forward tg make a formal complaint, being 
intended for the purpose of enabling a Magistrate to take care that justice may be 
vindicated notwithstanding that the persons aggrieved are unwilling or unable to 
prosecute. See In the matter of Surendra NathRoy , 5 11. L. Ii., 274 ; (S. C.) 13 \V. R., 
Cr., 27. Where sanction had been given by a Deputy Magistrate to prosecute a 
person for bringing a fulse charge, and such sanction was not proceeded with, it was 
held, under s. 142 of Act X of 1872, that it was open to the District Magistrate under 
that section to take up the case without a complaint.— Empi m ess v. Nipcha , I. L. It., 
4 Calc., 712. See also Queen v. Doorga Nath Roy , 8 W. 11., Cr., 9. 

An accused person having been discharged under s. 215 of the Code of 1872, the 
District Magistrate, after calling for the proceedings, considered that the discharge 
had been improper, and, professing to act under s. 142 of the same Code (corre¬ 
sponding with this section), referred the matter for retrial by another Magistrate. 
The accused was convicted, but the conviction was annulled by the High Cburt.— 
Empress v. Gowdapa bin Venkugowda , I. L. It., 2 Horn., 534. Hut see In re Ramjai 
Mazumdar , 6 B. L. 11., Appx., 67; (S. C.) 14 W. It., Cr., 65; Queen v. Tilkoo 
Goalu , 8 W. R., Cr., 61. 

“ Knowledge or suspicion."— It is at least doubtful whether a Magistrate, who 
is of opinion that a person has been improperly discharged by a Magistrate subor¬ 
dinate to him, may not, under this section, take cognizance of the offence which he 
may consider or suspect to have been committed. See In re Mohesh Mistre , I. L. R., 
1 Calc., 282, where the High Court of Culcutta expressed their dissent from 
the case of Sydya bin Satya , quoted in Prinsep’s Criminal Procedure Code, 5th 
Edition, p. 2 69. See also Chap. XXXII, infra . Under this section, as now alter¬ 
ed by Act III of 1884, the accused would be entitled to require the case to be 
transferred to another Magistrate or committed to the Court of Section. 

Belief founded on private or anonymous information is not 1 knowledge * with¬ 
in the meaning of this section.— In re Mohesh Chunder Banerjee % 4 B. L. li., 
Appx., 1. 

A Magistrate taking a complaint and issuing a summons thereon, acts not 
ministerially but judicially.— Reg. v. Sadashivappa Pandurangappa , 5 Bom. H. 
C. R., Cr., 29. V 
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It is competent to a Magistrate to receive and take action on petitions relating 
to criminal charges when transmitted to him by post. Whether a Magistrate 
should do so or not is, in each particular case, a matter within the Magistrate’s 
discretion.— Mad. ti. C. Pro., 20/A September 1879, Weir, p. 25. 

192. Any District Magistrate or Subdivisional Magistrate 
Transfer of cases by may transfer any case, of which he has 

Magistrates. taken cognizance, for inquiry or trial to 

any Magistrate subordinate to him. 

Any District Magistrate may empower any Magistrate 
of the first class who has taken cognizance of any case, to 
transfer it for inquiry or trial to any other specified Magistrate 
in his district who is competent under this Code to try the 
accused or commit him for trial; and such Magistrate may 
dispose of the case accordingly. 

Compare s. 44, para. 1, and s. 141, paras. 2 and 3, of Act X of 1872, and s. 6 
of Act XI of 1874. 

Under s. 17, supra, p. 16, all Magistrates appointed under ss. 8,12,13,‘and 14, 
and all Benches of Magistrates constituted under s. 15, are subordinate to the 
District Magistrate : and every Magistrate (other than a Subdivisional Magistrate) 
and every Bench exercising powers in a subdivision is subordinate to the Subdi¬ 
visional Magistrate, subject, however, to the control of the District Magistrate. 

If any Magistrate, not empowered by law, erroneously, in good faith, tranfers 
a case under this section, his proceedings will not be set aside merely on the 
ground of his not being so empowered.— S . 529 (/), infra . 

1 Inquiry ’ does not mean ‘•preliminary inquiry.’— Proceedings , 23 rd March , 
1869; 4 Mad. H. C . if., Appx., xl. 

Notice of any transfer ought to be given to the parties. See Omrao Singh v. 
Fakir Chand I. L. 11., 3 All., 749 ; Teacotta Shekdar v. Ameer Majee, 10 C. L. 
It., 239 ; (S. 0.) I. L. 11., 8 Calc., 393. 

This section confers no authority on one Subordinate Magistrate to refer to 
another Subordinate Magistrate a case referred to him for disposal.— Mad . H. C, 
Pro., 1 5th June 1874, Weir, p, 32; ( S . C.) 7 Mad. H. C. R., Appx ., xxxiii. 

The Magistrate should state reasons of his own for the reference, and not merely 
send up the reasons which may have been left by his predecessor.— Batool Nushyo 
v. Bhugloo Chowkeedar , 10 \V. It., Cr., 50. See Ramzan Ali v. Durpo Komilla , 
24 W. It., Cr., 58. 

When once a case has been made over by a Magistrate to the Deputy Magis¬ 
trate for trial, the jurisdiction of the Magistrate to do anything more in the matter 
has ceased, so long as the transfer to the Deputy Magistrate is in existence. 
A Magistrate who has made a transfer and wishes to take further steps in the 
matter, must formally withdraw the case from the hands of the Deputy Magistrate.— 
Shanto Tcorni v. Belilios , 3 B. L. R., Appx., 151. See s. 528, infra. 

Section 528, infra , provides, that any District Mogistrate or Subdivisional 
Magistrate may withdraw any case from, or recall any case which he had made 
over to, any Magistrate subordinate to him, and may inquire into or try such case 
himself, or refer it for inquiry or trial to any other such Magistrate competent to 
inquire into or try the same. 

In Bengal, powers under s. 44 of Act X of 1872 were only conferred on 
special applications for special reasons shown. In a Resolution, dated the 1st 
January 1873, the reasons were thus stated: “The Lieutenant-Governor has 
deliberately not given power, under s. 44, of transferring cases taken up oil com¬ 
plaint, because be thinks there has been hitherto far too great disposition to hand 
parties about from one officer to another. No doubt, it is well that complaints 
should be looked into by competent officers before they are entertained; but, on the 
other hand, His Honour is much inclined to thiuk that when all the petitions are 
taken by one officer, he does not sift them properly, and it seems to him that when 
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s. 193 responsibility for due sifting in the first instance is lost, and oannot be fixed. For 
the present, then, he thinks it is better that Magistrates of districts should 
exercise the power of determining what classes of cases each officer may hear 
within certain local limits, and let these officers take the petitions themselves. 
Under the distribution of work above suggested, it would be most desirable that 
the proposition several times made should be carried out,—namely, that at large 
stations, one Court should sit regularly as the Police Court, and take up at once 
ordinary police cases there sent in by the police.* 1 — Calcutta Gazette , 1873, p. 63. 

All Magistrates of the first class in the Panjab and Madras have power to 
make over cases taken upon complaint, &c., to a Subordinate Magistrate.— 
Panjab Gazette , 1879, Part 7, p. 680 ; Madras Gazette , 1873, p. 717. 

Complaints referred by Subordinate Magistrates under this section and the 
above notification must always be sent by post or by a messenger of the Court, 
after being endorsed with the date of presentation and an order of reference 
specifying the number of days within which the complainant must appear to pro¬ 
secute ; and at the same time a memorandum must be given to the person present¬ 
ing the complaint, informing him to what Magistrate his complaint has been referred, 
and of the time within which lie must appear before such Magistrate to prose¬ 
cute.— Panjab Gazette , 1879, Part Ill , p. 527. 

193. Except as otherwise expressly provided by this 

Cognisance of of- C( ? de > . or h Y an y other law the time 

fences by Courts of being in force, no Court of Session shall 
Se88ion - take cognizance of any offence as a Court 

of original jurisdiction, unless the accused has been committed 
to it by a Magistrate duly empowered in that behalf. 

Additional Sessions Judges and Joint Sessions Judges 

Cases to be tried by sha11 tr y suctl cases onl y as the Local ! 

Additional and Joiut Government by general or spfecial order 
Sessions Judges; directs them to try, or as the Sessions 

Judge of the Division makes over to them for trial. 

Assistant Sessions Judges shttll try such cases only as the 
by Assistant Sessions Sessions J udge of the Division by general or 

Judges. special order makes over to them for trial. 

The first paragraph corresponds with s. 231 of Act X of 1872 as amended by 
s. 18. of Act XI of 1874. Provisions similar to those in the second anfi third 
paragraphs were contained in S9. 17 and 18 of the former Act. 

The object of restricting a Sessions Court from taking cognizance of any 
ofience (except as specially provided, e. g., by ss. 480, 481, 477, and 478), unless 
the accused has been committed by a Magistrate, is to secure to the prisoner a 
preliminary inquiry which affords him an opportunity of becoming acquainted 
with the circumstances of the ofience imputed to him, and enables him to make his 
defence.— Mutirakal v. Queen , I. L. It., 3 Mad., 351. 

Section 351, post, provides that u any person attending a Criminal ( Court, although 
not under arrest or upon a summons, may be detained by such Court for the 
purpose of examination for any ofience of which such Court cab take cogni¬ 
zance, and which, from the evidence, he may appear to have committed ; and 
may be proceeded against as though he had been arrested ^or summoned. 
When the detention takes place in the course of an inquiry under Chap. XVIII, 
or after a trial has been begun, the proceedings in respect of such person shall be 
cozhmenced afresh, and the witnesses re-heard.” 

That section would apparently empower a Court of Session to proceed against 
any person appearing to be an offender attending the Court. This section^ 193) pro¬ 
vide! that,* 6 except as otherwise expressly provided by this Code or by any other law 
for the time being in force, no Court of Session shall take cognizance of any ofience as 
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aCourt of original jurisdiction, unless the accused has been committed to it by a Ma¬ 
gistrate duly empowered in that behalf." The corresponding section (231) of Act X 
of 1872 did not contain any saving-clause, and Courts of Sessions could not, therefore, 
proceed under s. 104 of that Act (corresponding with s. 351 of the present Code). 

The fact of a commitment being made is sufficient to enable the Sessions Judge 
to proceed with the trial. It lies on the party impugning the correctness of the 
proceedings to show that there was no jurisdiction.— Reg. v. KomvLroodd.ee Sikhdar , 
13 W. R., Cr., 17; Reg. v. Ranchoddas Nathubhai , 4 Bom. H. C. U., Cr., 35. See 
Evidence Act, s. 114, cl. ( e ). 

By s. 532, infra , if any Magistrate or other authority purporting to exercise 
powers duly conferred, but not being so conferred, commits an accused person to 
take his trial before a Court of Session or High Court, the Court to which the 
commitment is made may, after perusal of the proceedings, accept the commitment 
if it considers that the accused has not been prejudiced, unless objection was made 
on behalf either of the accused or of the prosecution, to the jurisdiction of such 
Magistrate or other authority, during the inquiry and before the order of commit¬ 
ment. If such Court considers that the accused may be prejudiced, or if such 
objection was so made, it shall quash the commitment and direct a fresh inquiry 
by a competent Magistrate, 

Applications under Chap. XXXII (of reference and revision) cannot be 
referred to a Joint Sessions Judge under this section, so as to make it competent^) 
a Joint Sessions Judge to dispose of them, a Joint Sessions Judge being strictly 
precluded from exercising any of the powers under Chap. XXXII, and the second 
clause of this section contemplating only cases for trial.— Reference by Sessions 
Judge of Surat\ I. L. R., 9 Bom., 352 See In re Musa Asmal , I. L. R., 9 Bom., 164. 

Absence of commitment is a defect in substance and not of form, and is there¬ 
fore not covered by s. 537, post. — Sharma v. Empress , Punjab ltec., 1884, p. 92. 

Under s. 477, infra , a Sessions Court may charge a person for any offence 
referred to in s. 195, infra , and committed before it, or brought under its notice in 
the course of a judicial proceeding, and may commit or admit to bail and try such 
person upon its own charge. Under s. 478, Civil and Revenue Courts have powers to 
complete investigations into ollences committed before them or brought to their 
notice in the course of a judicial proceeding, and to commit to the High Court or 
Sessions Court. 

Sections 480 and 485, infra, further empower the Sessions Court to deal with 
certain cases of contempt, and to imprison a witness refusing to answer questions 
or to produce documents in his possession or potfer. 

Section 206, infra , provides that any Presidency Magistrate, District Magistrate, 
Subdivisional Magistrate, Magistrate of the first class, or any Magistrate empowered 
in that behalf by the Local Government, may commit any person for trial to the 
Court of Session or High Court for any offence triable by such Court. 

Section 226, infra , provides that where any person is committed for trial with¬ 
out a charge or with an imperfect or erroneous charge, the Court, or, in the case of 
a High Court, the Clerk of the Crown, may frame a charge or add to or otherwise 
alter the charge, as the case may be, having regard to the rules in this Code as to 
the form of charges. 

See Chap. XXXIII as to criminal proceedings against Europeans and 
Americans. 

As to offences which a Sessions Court may try, see s. 28, supra, p. 20. 

In Bombay, the following rules are in force:—The Criminal Sessions shall 
commence in all 9 Sessions Divisions on the first day in each month, except in cases 
where some other special provision shall have been made by the High Court. 
Whenever the day fixed for the commencement of the Criminal Sessions shall be a 
close holiday, the Sessions shall begin on the next Court-day. Sessions Judges 
should give notipe to Magistrates up to what time they will receive cases and 
prisoners for trial at each Session.— Bombay Gazette, 1879, pp. 471, 475. 

In Bengal, the following instructions as to fixing Sessions have been issued:— 

(a.) In the first week in Deoember in each year the Sessions Judge shall fix 
the number of sessions to be held during the year following, and the dates on which 
respectively they ore to begin, the number varying with the estimated or average 
number of trials, and not being less than six or more than ten in each year, except 
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Oh. XV * n outlying districts, where ordinarily the number should not be less than four. The 
s. *198 arrangements made are to be immediately reported to the High Court for approval, 
but may be carried out, unless the* disapproval of the Court be communicated. 

(5.) The Magistrate of each district shall obtain from all the Subordinate 
Magistrates, who exercise the power of committing to the Sessions, the particulars 
of all cases committed by them, and shall prepare and submit to the Sessions Judge 
two days before the commencement of each session a calendar of all such cases in 
the following form. This calendar shall be the basis of the Sessions Judge’s return 
to the High Court. 

(Form of District Magistrates Calendar .) 

Calendar of Accused Persons for trial before the Court of Session . 

Session of 18 



— Calc. H. C. C. 0., No. 5 of 14 th October 1879, Wilkins, p. 23. 

As to commitment and trial of sessions cases, see the rules in force in the 
Panjab.— Smyth , pp. 93 — 100. 


The following circular orders were issued to Sessions Judges, Joint Sessions 
Judges, and District Magistrates in the Presidency of Bombay: — 

I am directed to inform you 4hat, after further correspondence with Govern¬ 
ment, and with a view to prevent the unnecessary detention from their homes of 
witnesses in sessions cases, the llon’ble the Chief Justice and Judges have been 
pleased to direct that the rules embodied in the High Court's letter, No. 953 of 
the 7th July 1880, should be permanently observed in regard to cases committed 
for trial during the monsoon months of this or future yenrs. 

2. With regard to cases committed during the fair season, their Lprdships 
direct that the practice of holding fixed sessions at the prescribed times shall be 
adhered to, but that the Sessions Judge may, at his discretion, hold a special 
sessions (reporting the same to the High Court) for the trial of any case in which 
he may be of opinion, after consultation with the committing Magistrate, that an 
early trial is desirable and may be held without prejudice to the accused person. 

3. Their Lordships further desire, that whenever, in cases not provided for in 
para. 2 of Circular No. 953 of 1880, a committing Magistrate is in telegraphic 
communication with the Sessions Judge, or is otherwise able to obtain a reply from 
him within twenty-four hours from the time when a case is ready Cor commitment, 
he shall obtain from the Sessions Judge an order fixing the trial for a particular 
day of the sessions, and shall make the committal accordingly ; and when the com¬ 
mitting Magistrate is too distant for such speedy communication with the Sessions 
Judge, he shall commit for the first day of the sessions, unless thw Sessions Judge 
shall by general order intimate his readiness to receive cases up to a later date. 
It is further 'directed, whenever a Magistrate commits more thau one case for the 
same sessions, be shall, in the absence of any special days having been fixed for 
their trial, commit them at intervals of two days apart,— e.g . 9 the first case for the 
first day, the second for the third day, the third for the fifth day, and so on.— 
Bombay H. C. C. O ., No. 569 of 1881 
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In compliance with the wishes of His Excellency the Governor in Council, the 
Hon*ble the Chief Justice ami Judges are pleased to direct that a further experi¬ 
ment be inude during this monsoon of holding frequent sessions until the end of 
October. 

2. When a Magistrate, who is at or near the Huzur, commits a case for trial, 
he should forthwith send the record and proceedings with note of the additional 
witnesses, if any, required by the accused to the Sessions Judge or Joint Sessions 
Judge, who will be responsible for fixing without delay the earliest date on which 
the case should be tried with due but comparative regard to the convenience of 
persons concerned in other cases, criminal or, civil, before the Court, This date 
should be communicated to the Magistrate in order that the witnesses may be bound 
over to appear. 

3. When fixing the date.for trial, the Judge should take into consideration the 
circumstances of the case. After looking at the pupers, he should estimate how 
long the trial is likely to last. Sometimes, when witnesses are numerous and have 
come from a distance, it will be right for him to displace other business in order 
that a criminal case may be heard immediately, but this will not always be the case. 

The convenience of witnesses may sometimes be best consulted by giving them 
time to go back to their homes, if not very distant, before the trial comes on. 

4. When the committing Magistrate is not near the Huzur, he should commit 
the case for trial ac a sessions to begin on the first Monday of the month according 
to the usual practice, giving the Sessions Judge or Joint Sessions Judge immediate 
notice. 

5. To obviate the delay which would arise from a reference of cases by the 
Sessions Judge of Belgaum to the Joint Sessions Judge at Kaladgi, the Govern¬ 
ment will be requested to issue a notification under s. 17 of the Criminal Procedure 
Code, directing the Joint Sessions Judge to try all cases which may be committed 
to him by Magistrates in the Kaladgi portion of the Belgaum Sessions Division 
during the months of July, August, September, and October; and during these 
months the said Magistrates should make committals to the Joint Sessions Judge. 

6. His Excellency the Governor in Council will also be requested to invest 
the District Magistrate of Kolaba with the powers of a Joint Sessions Judge, and 
to direct him to try ull cases that may be committed to him for trial by the Magis¬ 
trates in the Kolaba portion of the Thana Sessions Division during the months of 
July, August, September, and October; and during these months the said Magis¬ 
trates should make committals to the Joiut Sessions Judge. • 

7. As regards cases committed for trial by Magistrates in the Broach, Kaira, 
Nasik, and Sholupur portions of the Surat, Ahmedabad, Thana, and Poona Sessions 
Divisions, respectively, such cases should be committed for trial at Surat, Ahmeda¬ 
bad, Thaun, and Poona, respectively, till the end of October. Magistrates at or 
near the stations of Broach, Kaira, Nasik, and Sholapur should act under the rules 
laid down in paras. 2 and 3 of this order .—Bombay H . C. C. 0., No. 953 of 1880. 

1 § 4 . The High Court may take cognizance of any offence 
Cognizance of of- upon a commitment made to it in manner 
fences by High Court, hereinafter provided. 

Nothing herein contained shall be deemed to affect the 
provisions of any Letters Patent granted under the Twenty- 
fourth and ^Twenty-fifth of Victoria, chapter 104. 

See s. 145 of Act X of 1872. 

See ss. 22—29 of the Letters Patent for Bengal, Madras, and Bombay res¬ 
pectively ; ss. 15—22 of the Letters Patent for the North-Western Provinces. 

Statute 24 and 25 Viet., c. 104, is the Charter Act, 1865. 

The whole of Act X of 1875 (the High Courts 1 Criminal Procedure Act) has been 
repealed by the present Code, with the exception of s. 144, and so much of s. 146 
as relates to iuformafcions. These sections, which are important, are as follows• 

144. , The Advocate-General may, with the previous sanction of the Governor- 
General in Council or the Local Government, exhibit to the local High Court, 
against persons subject to the jurisdiction of the said Court, iuformations for all 
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Ch. XV purposes for which Her Majesty’s Attorney-General may exhibit informations on 
■. 195 behalf of the Crown in the Court of Queen's Bench or Exchequer. 

Such proceedings may be taken upon every such information as may lawfully 
be taken in case of similar informations filed by Her Majesty’s Attorney-General. 
in England, so fur as the circumstances of the case and the course and practice of 
proceeding in the said High Courts respectively will admit. 

All fines, penalties, forfeitures, debts, and sums of money recovered or levied 
under or by virtue of any such information shall belong to the Government 
of India. 

146. At any stage of any proceeding under this Act, before the return of the 
verdict, the Advocate-General may, if he think fit, inform the Court on behalf of 
Her Majesty that he will not further prosecute the defendant upon the information 
or charge; and thereupon all proceedings on such information or charge against• 
the defendant shall be stayed, and he shall be discharged of and from the same. 
But such discharge shall not amount to an acquittal. 


195. No C ourt shall take cognizance— 

(a) of any offence punishable under sections 172 to 188 

Prosecution for con- ( both inclusive) of the Indian Penal Code, 
tempts of lawful au- except with the previous sanction, or on 
tbority of public scr- the complaint, of the public servant con- 

vau cemed, or of some public servant to whom 

he is subordinate ; 

(b) of any offence punishable under sections 193, 194, 

Prosecution for cer> 195 , 196, 199, 200, 205, 206, 207, 208, 
tain oflences against 209, 210, 211, or 228 of the same Code, 
public justice. t^en such offence is co mmitt ed in, or in 

relation to,, any pro ceedi ng in any .Court, except witn the 
previous sanction, or on the complaint, of such Court, or of 
some other Court to which such Court is subordinate ; 

(c) of any offence described in section 463, or punishable 

Prosecution for cer- un(ler sections 471, 475 or 476 of the same 
tain offences relating to Code, when such offence has been commit- 

evidence 18 glVen ,n ted by a party to any proceeding in any 

Court in respect of a document given in 
evidence in such proceeding, except with the previous sanc¬ 
tion, or on the complaint, of such Court, or of some other 
.Court to which such Court is subordinate. 


The sanction referred to in this section may be expressed 
„ , . . in g en e ral terms, and need not name the 

necessary accused person ; but it shall, so far as 


practicable, specify the Court or 'other 
place in which, and the occasion on which, the offence was 
committed. 


■f 



When sanction is given in respect of any offence referred 
to In this section, the Court taking cognizance of the case 
may frame a charge of any other offence so referred to which 
is disclosed by the facts. 
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Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
. giving or refusing it is subordinate ; and no such sanction 
shall remain in force fo r mo re than six months from, the date 
on which it was given. 

For the purposes of this section, every Court other than 
a Court of Small Causes shall be deemed to be subordinate 
only to the Court to which appeals from the former Court 
ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall 
be deemed to be subordinate to the High Court, and every 
other Court of Small Causes shall be deemed to be subordinate 
to the Court of Session for the Sessions Division within which 
such Court is situate. 

Clause (a) of this section corresponds substantially with s. 467 of Act X 
of 1872. Compare Act X of 1875, s. 133, and Act IV of 1877, ss. 40 and 46. 

Under the former Acts it was provided that ‘no complaint’ of any offence 
mentioned in the corresponding section should be entertained except with the 
sanction therein provided. Under this section it is provided that no Coiyt shall 
‘take cognizance’ of any of the offences referred to except as provided. 

Under, s. 537, no finding, sentence, or order can be reversed or altered in appeal 
or revision on the ground that sanction required by this section 1ms not been 
given, unless there has been n failure of justice. See In re Kally Mohun Mookerjee, 
13 C. L. R., 47. Objections to a Court’s jurisdiction on the ground of want 
of sanction should be taken at # the trial.— Proceedings , 7 Mad. H. C. R., 58, 
Weir, p. 20. 

Sections 172 to 188 (inclusive) of the Indian Penal Code deal with contempts 
of the lawful authority of public servants. 

There is a sufficient compliance with the provisions of cl. (a) when the prose¬ 
cution is instituted by an inferior ministerial officer under the sanction or the 
authority of his official superior.— Peg. v. Ham Golam Sing , 11 W. R., Cr., 22 ; 
Dukhoo Petn v. Chundro Kant Chowdry , 3 W. R., Cr., 68. 

Clause (6) of this section corresponds with s. 468 of Act X of 1872 and s. 41 
of Act IV of 1877. The sections of the Penal Code referred to in this clause are 
contained iu Chap. XI, which deals with ‘ false evidence and offences against public 
justice.’ 

Object of sanction. —The object of the sanction required by this section is to 
ensure that the prosecution should he instituted after due consideration on the part 
of the Court before whom the evidence was given, or on the part of a Court to 
which such Court is subordinate.— Reg. v. Mahomed Hossein , 16 W. R., Cr., 37. 
The finding, sentence, or order, however, ns already stated, of a Court of competent 
jurisdiction will not he reversed or altered on appeal or revision on account of the 
want of sanction required by this section.— S. 537, infra. 

The Courts which have jurisdiction to grant "a sanction to proceedings, it was 
held, under s. 468 of Act X of 1872, are the Court before which the offence was 
alleged to have been committed and the Courts to which such Court is subordinate.— 
In re Kasi Churltier Mozumdar , I. L. R., 6 Calc., 440 ; (S. C.) 7 0. L. R., 330. But, 
in caseeof alleged perjury, an application for sanction to institute a prosecution on a 
charge of perjury should, us a general rule, be first made to the Court before which 
the perjury is alleged to have been committed.— In re Rajah of Venkatageri , 6 Mad. 
H. C. R., 92; s e&Weir, p. 28. 

A prosecution of u charge under s. 211 of the Indian Penal Code should not 
be sanctioned as a matter of course, but only when the complainant can satisfy tlm 
Court that the interests of justice require a prosecution, and there is a strong primd 
facie case against the accused.— In re Gawri Sahai , I. L. R., 6 All., 114, per 
Oldfiklo, J. 

(A.H., C.P.C.) 
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. XV Although* before granting sanction to prosecute, a Court is bound to satisfy 

195 itself that an offence has been committed, it is not bound to hold an inquiry as to 
all the persons who may be implicated in such offence.— In re Oovindnn Nay an 
and other Petitioners, I. L. R., 7 Mad., 224. See 9 W. R., Cr., 3. In the Madras 
case there was a charge of wrongful confinement and extortion made by J against 
certain persons. The Magistrate held an inquiry, and having arrived at the conclusion 
that the charge was false, recorded proceedings to the eflect that “ the complainant 
should be prosecuted for false complaint and the individuals mentioned in the police 
report (the petitioners) should be prosecuted for abetment of the false complaint.” 
There was no evidence in the record to show that the petitioners had any con¬ 
nection with the charge brought by J, though there were certain loose statements 
against them in the police report. lluTcniNS, J., said :—“ Before granting a sanction 
under s. 195 of the Code of Criminal Procedure, a Court is bound to satisfy itself 
that an offence has been committed. L do not see that it is bound to hold an inquiry 
as to all the persons who may be implicated in such offence. On the contrary, the 
section expressly provides that the sanction may be in general terms, and need not 
name the accused person or persons at all. That being so, it would seem that the 
petitioners might have been included in the prosecution, even if they were not 
uamed in the order or sanction.” 

Where an offence of the nature specified in this section is committed before a 
Court, the Court must in every case hold an investigation to see if there is a primd 
facie case. It may, after this, send the cases to a Magistrate for regular * preli¬ 
minary inquiry.* But if it proceeds under s. 476 to commit direct to the Court of 
Session, where it has power to do so, it must itself hold a complete inquiry, 
framing charges and taking depositions. See Reg. v. Radha Nauth Mozoomdar , 
5 Wym. Cr. llul., 19. 

Section 476 is ns follows: —When any Civil, Criminal or Revenue Courtis of opinion 
that there is ground for inquiring into nny ollence referred to in s 195, and committed 
before it or brought under its notice in the course of a judicial proceeding, such Court, 
after making any preliminary inquiry that may be necessary, may send the case for 
inquiry or trial to the nearest Magistrate of the first class, and may send the 
accused in custody, or take sufficient security r for his appearance before such 
Magistrate; and may bind over any person to appear and give evidence on such 
inquiry or trial. Such Magistrate shall thereupon proceed according to law, and 
may, if he is authorized under s. 192 to transfer cases, transfer the inquiry or trial 
to some other competent Magistrate. 

The object of the preliminary inquiry is, that the Court may be satisfied that a 
specific charge coming under the sections mentioned in it ought to be preferred 
against the accused, and after being so satisfied, it must either commit the case 
(see s. 487, infra :), or send it to the Magistrate for inquiry whether a committal 
should be made or not. See Kali Prosunno Bagchee , Petitioner , 23 W. R., Cr., 39. 
See also Bhoktemm v. Heera Kalita, I. L. R., 5 Calc., 184,per Ainslie, J., p. 187. 

It is unnecessary that the preliminary inquiry contemplated by s. 476 
should be conducted in the presence of the accused. All the Court making the 
inquiry has to do is to satisfy itself that there are primd facie grounds for sending 
the case for investigation to a Magistrate.—9 W. li., Cr., 3. 

Powers similar to those conferred on Civil and Criminal Courts alike by this 
seotion are conferred on Civil Courts by s. 643 of the Code of Civil Procedure 
(corresponding with ss. 16 and 19 of the repealed Act, XXIII of 1861). But 
neither that section nor the sections of the Act for which it was substituted 
direct the Court to hold any preliminary inquiry before sending a case under the 
section to a Magistrate for investigation. All that is required is that Court shall be 
satisfied that there is sufficient ground for sending the case for investigation to the 
Magistrate. In the case of Reg. v. Baijoo Lall , I. L. 11., 1 Calc., 450, 
Macphrrson and Morris, JJ., quashed an order made, according to the return of 
the .fudge who made it, under s. 16 of the repealed Act mentioned, without a 
preliminary inquiry having been made, on the ground that the law as to pro¬ 
cedure in cases within that section whs embodied in s. 471 of the Criminal 
Procedure Code of 1872 (476 of this Code), under which a preliminary inquiry 
was necessary. From the judgment it would appear, however, that the learned 
Judges treated the order as really made under the section of the Criminal Proce¬ 
dure Code. Bee Umbica Sundari Chowdhrani v. Ajitoollah Mondul t 8 C. L. R. y 148. 
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It is the Court before which, not the Judge before whom, the offence is alleged to 
have been committed that is to give the sanction. A change of incumbent does not 
alter the constitution of the Court.— H, C\ Pro ., 12 ih November 1872, Weir, p. 29. 

When sanction is given to prosecute a person for a particular offence, the 
Magistrate may not, without a fresh sanction, frame a charge against the prisoner of 
having committed some other offence referred to in the section .—Rajcoomar v. 
Kirthu Ojha , 13 W. It., Cr., 67. See s. 230, post 

Where a complaint has been made before a Magistrate, sanction for a prosecu¬ 
tion under s. 211 of the Indian Penal Code without examining all the witnesses whom 
the person accused of making the false charge wishes to produce in Court, it was 
held under the Code of 1872, is illegal.—//* re Biyogi Bhagut , 4 C. L. R., 134 ; In re 
Russick Lull Mullick , 7 C. h. R., 382; Empress v. Karimdud, I.L, It., 6 Calc., 496 ; 
(S. C.) 7 C. L. R., 467; Empress v. Radhn Kish on, I. L. R., 5 All., 36; 
In re Sakhina Bihi , 8 C. L. R., 387 ; *S. C.) I. L. R., 7 Calc , 87 ; In re Chuhradar 
Potti , 8 C. L. It., 289; Empress v. Shibo Behura , I. L. It., 6 Calc., 584; (S.C.) 

8 C. Ii. It., 265. See In re Gyan Chunder Roy v. Protop Chunder I)ass, I. L. It., 

7 Calc., 208 ; (S.C.) 8 C. L. It., 267; aud SyeJ Nissar Hossain v. Ramgolam Singh , 
25 W. Jt., Cr., 10. Rut see In re Bhawani Prasad , I. L. R., 4 All., 182. 

Now s. 253 provides in warrant-cases that if, upon taking all the evidence 
referred to in s. 252, and making such examination (if any) of the accused 
as the Magistrate thinks necessary, he linds that no case against the accused has 
been made out which, if uurebutted, would warrant his conviction, the Magistrate 
shall discharge him; but that nothing in the section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, he considers the charge to be groundless. 

The proviso to that section is new, and it may be that, under the present Code, 
when a Magistrate considers a charge groundless, and discharges the accused 
without tnking all the evidence offered by the complainant, a prosecution would lie 
under s. 211 of the Indian Penal Code. It would seem, however, that in such a 
case it would be necessary to lipid a preliminary inquiry under s. 476. See post. 
Empress v. Bhawani Prosad , I. L. R., 4 All., 102, aud cases there cited. See notes 
to ss. 200, 203, 253, and 476, post. 

Where no complaint is made before a Magistrate, but a charge is laid before 
the police, and that charge is found to be false, it is not necessary, before a prose¬ 
cution can be instituted under s. 211 of the Penal Code, to obtain the sanction of 
a Court.— Government of Bengal v. Gohool Chunder Chowdhry , 24 W. R., Cr., 41 ; 
Ram Rnnpur Rhtmdari v. Madhub Ghose , 25 W. 11., Cr., 33 ; Queen v. Gonr 
Mohun Singh , 16 W. R., Cr., 44; Empress v. I rad Ally , I. L. R., 4 Calc., 869; 
(S.C.) now*. Nusibunnissa Bihi v. Sheikh Erad Ali , 4 C. L. R., 413; Empress v. 
Abdul Hasan , 1. L. R , 1 All., 497 ; Empress v. Salih Roy , I. L. R., 6 Calc., 582 ; 
(S.C.) 8 C. L. R., 255. See Asrof Ali v. Empress , I. L. R., 5 Calc, 281. 

Where a case was referred by the Magistrate to the police for inquiry, the 
police reported it false, and the Magistrate thereupon, under s. 195, directed a 
prosecution under s. 211 of the Penal Code for making a false charge. It was 
there held, that sanction ought not to have been granted until the complainants 
had been afforded an opportunity of proving their case. — Empress v. Ganga Ram , 
I. L. R., 8 All., 38. See Empress v. Karimdud, 1. L. R., 6 Calc., 496. 

Clause (c) corresponds with s. 469 of Act X of 1872 uud s. 42 of Act IV of 
18 77. 

Section 469 of Act X of 1872, it was held, referred, in cases of forgery, only 
to cases in wh&h a supposed forged document had been put in evidence in some 
proceedings in a Civil or Criminal Court*. In other cases of forgery, the Magistrate, 
it was said, had power, proprio motu , to make inquiries, but did not derive the power 
from that' section.— Reg . v. Ramdharry Singh , 10 W. R., Cr., 5. See Eadara 
Virana v. Queen, I. L. R., 3 Mad., 400. 

It is undesirable, it was said, that the same Judge who has heard the evidenoe 
and expressed an opinion upon it in a civil case should also be the Judge to try a 
prisoner upon a charge arising out of the civil case supported by the same evi¬ 
dence; bub a conviction is not necessarily bad for this reason .—Queen v, Subal 
Chunder Qangooly , 22 W. R., 16. But now see s. 487, infra . 


Ch. XV 
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•Ch. XV When a Civil Court sends a prisoner before a Magistrate on a charge of forgery, 

8.195 it is competent to the Magistrate to commit the prisoner for trial on a charge 

either of forgery or of using as genuine a false document or of abetting forgery. 
—Queen v. Mohesh Chumler Acharjee , 6 \V. It., Ur., 20. 

The sanction required by this section is not to be given in nny particular form 
of words. In the case of Sheo Churn Petitioner , 2 Wym. Or. ltul., 59, where a 
false charge was dismissed by the Magistrate of the District, nn order passed by 

him referring the complaint of the defendant made under s. 211 of the Indian 

Penal Code to a Deputy Magistrate for trial, was held to be a sufficient sanction 
for the prosecution of the case. 

Although it is not legally imperative that the sanction to prosecute should be in 
writing, it is very desirable that such sanction or direction should he put in writing 
and attached to the record.— Mad, II. C. Pro., 7th February 1872, Weir , p. 29. 

A Bombay High Court Circular directed that a formal sanction should be 
given under the seal of the Court and the signature of the presiding officer, and 
should be recorded in the proceedings in the trial, whether the Court before 
whom the offence is committed takes proceedings against the offender or not. 
The production of such an order under the seal of the Court and signature of the 
presiding officer is to be accepted as prime! facie evidence of the sanction.— Bom . 
II. C. Or., 42. 

Sanction was implied where the conviction, which was for non-attendance in 
obedience to a summons, was by the same Magistrate whose summons was treated 
with contempt.— ling. v. Gann bin Tatia Selar , 5 Bom. II. 0. R., Cr., 38. 

The sanction accorded by a Civil Court under this section in a case under 
s. 193 of (he Indian Penal Code need not be more specific than a general sanction 
to prosecute for any false statement contained in the two depositions given.— Reg. 
v. Kadir Bux , 11 \V. K., Cr., 17. 

Nature of sanction. —The first part of the fourth paragraph which deals with 
the nature of tho sanction corresponds with the first paragraph of s, 470. See 
Essan Chumler Dutt v. Pr.innanth Chowdhry , Marsh., 270. The second part of the 
paragraph is new. It follows the decision in the'easo of In re Balaji Sitaram , 
11 Bom. H. C. K., 34. See Empress v. Data Jina , I. L. R., 10 Bom., 190. In the 
former case, the Court further expressed an opinion that it was desiruble, if not 
necessary, that, in the sanction, the description of the offence intended to he prosecut¬ 
ed should be stated in general terms, although details might be omitted. S e& Queen v. 
Ooma sMoye l)ebea , 13 W. R.,Cr., 25. But the particular offence or offences for the 
prosecution of which sanction is given should be stated with precision.— Ibid. 

A Magistrate making a commitment for giving false evidence must set out the 
precise words recorded as used by the accused, containing the statement which he 
undertakes to prove to be false and not state the effect of those words .—Queen v. 
Soondor Mohooree, 9 W. R., Cr., 25 ; Queen v. Kartick Chunder lloldar , 9 W. R., 
Cr., 58; Queen v. Boodhnn Ahir, 17 W. K., Cr., 32. If, however, the defect is 
not such as to mislead the accused, the High Court will not interfere .—Queen v. 
Adhya Thahonr , ib. % 33. In a case of forgery, it should be stated distinctly what 
the document is for which a prosecution is to be entertained, the particular act 
or nets of forgery; and in a case of perjury, the particular words which constitute 
the perjury should be specified.—/?* re Govind Chunder Ghose , 10 W. R., Cr., 41. 

The sanction ought to specify the section or sections under which the 
criminal proceedings are to be taken, as also, in a general way, the offence or 
offences to be charged, the date of commission, and the place where committed.— 
In re Parsotam Lall , I. L. R., 6 All., 101, per {Straight, J., who went oil to say : 
“I think it well that judicial officers, in granting sanctions under s. T 95 of the Crimi¬ 
nal Procedure Code, should he clear and precise upon the matters I have indicated, 
in order that the Magistrates who have to entertain the prosecutions may accu¬ 
rately know the exact offence or offences in respect of which proceedings have 
been authorized." In cases of perjury it should specify in substance the assign¬ 
ment of perjury and the sections under which proceedings are authorized .—In re 
liar Dial v* Durga Prasad , I. L. R., 6 All., 105. 

It will bo observed, from the cases quoted, that the tendency of the Courts is to 
bold that sanction granted under the section should be as precise as possible, 
especially in cases of perjury and forgery. The section provides that, where 
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sanction 1ms been given in respect of any offence referred to in the section, the Ch. XV 
Court taking cognizance of the case may frame a charge of any other offence so s. 105 
referred to which is disclosed by the facts. Thus, where sanction has been given 
to prosecute, under s. 182, for false information with intent to cause a public; 
servant to use his lawful power to the injury of another person, the section would 
allow the Court taking cognizance of the case to frame a charge, under s. 211, of 
bringing a false charge. Sec Rajcoomar v. Kirlu Ojha , 13 \V. R., Cr., 67. 

Where a charge has been made not requiring sanction, but a new charge 
requiring sanction is substituted or added, the Court must be guided by s. 230, 
post , which provides that, if the oileuce stated in the new or altered charge is one 
for the prosecution of which previous sanction is necessary, - the case shall not be 
proceeded with until such sanction is obtained, unless sanction has been already 
obtained for a prosecution on the same facts as those on which the new or altered 
charge is founded. See as. 226 and 227 as to alteration of charges. 

An instruction to a Magistrate of the District by the Court of Session, contained 
in the concluding sentence of its judgment in a case tried by it, to prosecute a 
person for giving false evidence before it in such case, did nob amount, it was held 
b^ Pkabson, J., to sanction to a prosecution within the meaning of s. 468 of Act X 
of 1872, that section contemplating a complaint or at least an application for 
sanction for a complaint.— Empress v. Gobardkan Duss , L L. R., 3 All., 62. The 
High Court at Calcutta, however, decided otherwise in the case of In re 
Jugat Mohinee Das see , 10 C. L. R., 4. In that case it was held, not only that 
it was not necessary that sanction to prosecute uuder s. 211 of the Penal Code 
should only be granted on ail application by a private prosecutor, but that a Dis¬ 
trict Magistrate was competent, of his own motion, to direct a prosecution^ where 
a complaint had been entertained and found to be false by a Magistrate subordi¬ 
nate to biin. See In re Giridhari A fondul, 10 C. L. R., 46; (S. C.) I. L. R., 

8 Culc., 435; lshri Prasad v. Sham Lai , I. L. R., 7 All., (F. B.), 871. 

In the case of Jadunath Ilazra v. Annoda Prosad Sircar , 11 C. L. R., 53, a 
Moonsilf, upon an application for sanction to prosecute under s. 207 of the Indian 
Penal Code, made the following order on the petition : “ If the petitioner thinks 
there is sutGcient evidence agafcst A, there is no objection to give the sanction 
asked for herein.” The High Court held that tliis sanction was not sufficient. 

So, in the case of Abbilakh Singh v. Khub Lall, I.'L. R., 10 Calc., 1100, which was 
overruled on auother point by the Pull Bench in the case of In re Krishnanutulo Das , 

I. h. R., 12 Calc. (F. B.), 58, a sanction in the words—“ sanction to prosecute is 
awarded”—was held to be clearly not a compliance with the law which requires that 
a sanction “ shall, so far as practicable, specify the Court or other place in which, 
and the occasion on which, the offence was committed.” 

The sanction need not- name the accused person. See In re Govindan Nayan , 

I. L. R., 7 Mad., 224, per Hutchins, J. (quoted supra). 

If, in the course of a proceeding, either civil or criminal, a Judge or. Magistrate 
finds clear grounds for believing that either the parties to the proceeding or their 
witnesses have committed perjury or any other offence against public justice, he is 
justified in directing criminal proceedings against such persons without any further 
inquiry than that which ho has already held in his own Court.— In re JMutty Laul 
Ghose, I. L. R., 6 Calc., 308. See s. 476, infra. 

The fifth paragraph of this section is based upon the second paragraph of 
s. 470 of Act X of 1872. See also Act X of 1875, s. 134, and Act IV of 1877, s. 43. 

By s. 470, however, it was provided that the sanction might ‘be given at any 
time,* und these words, it was held, must be construed reasonably, and that 6 any 
time * meant a tone which did not unduly prejudice the party to be prosecuted or put 
him in a worse position than he was before. — Seetaram Sahoo v. llai Daboo Shew - 
golarn Sahoo , 18 VV. R., Cr., 62. Questions arose under Act X of 1872 as to whether 
a sanction granted after commitment was legal. See Mohima Chunder Chnckerbutty , 

15 W. li., Cr., 45; and In re Golak Singh, 3 B. L. R„ Ap. Cr., 10. Such ques¬ 
tions are now put at rest by this section, which provides that no Magistrate shall 
take cognizance of the offences mentioned except with previous sanction o 1 u Court. 

The 6th, 7th, and 8th paragraphs of the section are new. 

Complaint .— The words “except with the previous sanction or on the com¬ 
plaint of tte public servant concerned ” must bo read in connection with s. 476, post. 
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Ch. XV which was enacted with the object of avoiding the inconvenience which might be 
8. 195 caused if a Moonsift, Subordinate Judge or a Judge were obliged to appear before 
a Magistrate and make a complaint like an ordinary complainant in order to lay 
the foundation for a prosecution. The language of s. 476 indicates that where 
a Court is acting under s. 195, a complaint in the strictest sense of the word is not 
required, and that the procedure therein laid down constitutes the “complaint" 
mentioned in s. 195.— Ishri Prasad v. Sham Lul , I. L. 11., 7 All., F. B., 871, per 
Fetiieram, G. J., and Straight, J. In that case a MoonsifF made an order which 
he described as passed under s. 643 of the Civil Procedure Code (Act XIV of 1882), 
and in which he directed that certain persons, who had committed ollences before 
him under ss. 193, 463, and 471 of the Penal Code, should be sent before the Magis¬ 
trate, and that the Magistrate should inquire into the matter. The Full Bench 
held that the order, whether it was or was not a sanction, was a sufficient complaint 
within s. 195, and that the limitation period prescribed by that section was not 
applicable to the case. See Queen v. Yendava Chandramma , 1. Ij. R., 7 Mad., 199. 

Section 643 of the Civil Procedure Code is as follows:—When, in u case pend¬ 
ing before any Court, there appears to the Court sufficient ground for sending for 
investigation to the Magistrate a charge of any such offence ns is described in 
ss. 193, 196, 199, 200, 205, 206, 207, 208, 209, 210, 463, 471, 474, 475, 476, or 477 
of the Indian Penal Code, which may be made in the course of any other suit or 
proceeding, or with respect to any document offered in evidence in the case, the 
Court may cause the person accused to be detained till the rising of the Court, and 
may then send him in custody to the Magistrate, or take sufficient bail for his 
appearance before the Magistrate. 

The Court shall send to the Magistrate the evidence and documents relevant 
to the cnarge, and may bind over any person to appear and give evidence before 
such Magistrate. 

The Magistrate shall receive such charge, and proceed with it according 
to law. 

Jurisdiction. —The discretion vested in a Civil Court of sanctioning a criminal 
charge of perjury is one that should be most carefully exercised.— Queen v. Poosa 
Ram , 6 W. 11., Cr., 11. 

As soon as it becomes apparent that a complaint is of an offence falling within 
this section, and that it is made without sanction, the Magistrate is not competent 
to entertain it.— Proceeding , 1GM Feb. 1875, 8 Mad. H. C. R., Appx. y it, Weir, 
p. 30. 

In the case of JBarkatulla v. Rennie , I. L. R., 1 All., 17, it was held by a Full 
Bench at Allahabad, that when the Court, in which evidence in a case had been 
given, had, under s. 468 of the Criminal Procedure Code, sanctioned criminal pro¬ 
ceedings, no superior Court had any right to question the propriety of that sanction. 
In Calcutta, also, it was held by a Full Bench, in the case of In the matter of Ram 
Prosad Ilazra , B. L. R., Sup. Vol., 426; ( S. C.) 5 VV. R., Mis. Rnl., 24, that where, 
in the course of a suit, a Civil Court committed n party for trial, or sanctioned criminal 
proceedings against him, on a charge of perjury or forgery, the High Course could 
not, as a Court of Revision, reverse such sanction or order, upon the ground that it 
was not warranted by the facts. See also Gopal Mozumder v. Hurro Soonderi 
Roistomee , 16 W. R., Cr., 69. In the case of barkatnlla Khan v. Rennie , I.L. It., 
1 AH., Full Bench, 17, Spankie, J., was of opinion that, where sanction had been with¬ 
held by the subordinate Court, the supeiior Court might, by virtue of its superiority, 
grant sanction ; but that it should be the practice of all superior Courts to refuse to 
entertain an application until it was shown that an application had been made to 
the subordinate Court, and by that Court sanction had been refused j 

The power which, under the 6th paragraph of this section, a superior Court 
has to grant or revoke a sanction which has been refused or granted, may be exercised 
by an Appellate Court by way of revision. — Section 439, infra. But where sanction 
lias been refused by a subordinate Court, the High Court wil} not exercise the 
discretion given to it by this section, unless it appears very clearly that, there are 
strong grounds for granting the sanction.— Money Mohun v. Dey Denonath Alallick , 
22 W. K., Cr., 11. But it seems a Sessions Judge may order the committal of a 
person accused of giving false evidence after the discharge of such person by the 
Magistrate.— Reg . v. Ehohisan Mahatoon^V. JR., Cr., Sup. Vol., 3. 
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Notice .—It was held by a Full Bench, overruling the case of Abbilakh Singh 
▼. Khnb Lai , I. L. R., 10 Calc., 1100, on that poiut, that no notice is necessary to 
the person against whom it is intended to proceed, before a Court, before which the 
alleged offence has been committed, can grunt sanction to prosecute.— In re Krishna - 
nund Das, I. L. R., 12 Calc. (F. B.), 58. Before, however, granting sanction, the 
Court is bound to satisfy itself that an offence has been committed, but it is 
not bound to hold an inquiry as to all tfie persons who may be implicated in such 
offence.— In re Govindan Nay an , I. L. R., 7 Mad., 224, for the section itself pro¬ 
vides that the sanction need not name the accused. 

On an application for sanction to prosecute, it is not competent to the Court 
to go beyond the record in determining whether or not sanction should be granted 
where the record itself discloses no foundation for the charges. —Sangili Vira 
Chinnatambiar v. Queen. jl. L. R., 6 Mad., 29, per Innes, Offg. C. J., and Kernan, J.; 
see In re Kasi Chunder Mozumdar , I. L. R., 6 Calc., 440; (S. C.) 7 C. L. R., 330. 
In the former case, the plaintiff, in a civil suit to set aside an order of demarcation 
under s. 25 of the Madrus Boundary Act, filed certain copies of settlement 
accounts. When the case came on, the clerk of the Collector’s office was in attendance 
under a subpoena to produce the originals, which were alleged to be forged. No 
evidence was given of the forgery. The plaintiff's vakil retired from the case, and the 
suit was dismissed. {Subsequently, the defendant’s counsel applied for sanction 
to prosecute the plaintiff under s. 471 of the Indian Penal Code, and sanction was 
granted. The Madras High Court, however, held that, upon the record itself, 
there was no evidence giving rise per se to a suspicion of the offence charged, 
and set aside the order granting sanction. 

The sanction should not be granted without a preliminary inquiry where 
such enquiry is necessary under s. 476 of the Code.— Empress v. Narotam Dass , 
I. L. R., 6 All., 98. In the case of In re Parsolam Lai , 1. L. R., G All.,. 101, where 
a Moonsiff gave sanction to prosecute for forgery, where the question whether 
a bond had been executed or not was, after suit brought, by consent of the 
parties, referred to arbitration, and the arbitrator decided that the bond was a forgery, 
it was held by Straight, J., that the Moonsiff, not having determined the question 
of forgery himself, ought to have held a preliminary inquiry to satisfy himself that 
there were materials to justify a prosecution. It will be observed that in this case the 
document alleged to be forged was not actually given in evidence in the proceedings 
before the Court, though it was given in evidence in a proceeding before the 
arbitrator directed by the Court. 

Subordination of Magistrates. —The penultimate paragraph of this section 
seems to have been suggested by the remarks of Melvill, J., in the case of 
Empress v. Padmanubh Pai , I. L. R., 2 Bom., 384, where it was held by tho 
Bombay High Court, that a Magistrate of the first class was subordinate to the 
Magistrate of the District, so that a sanction given by the latter to prosecute a 
person for intentionally giving false evidence before the former was legal and 
sufficient. “We should certainly have preferred,” said M elv ill, J., in that case, 
“ to lidld that, for the purposes of ss. 468 and 469, a Magistrate of the first class is 
subordinate, not to the Magistrate of the District, but to the.Court of Session. It 
is very essential that the Court of Session, either when sitting iu appeal or when 
trying a case committed to it by a Magistrate of the first class, should have the 
power to sanction a prosecution for the offence of giving false evidence or ot 
forgery committed in the Court of the Magistrate. .. . • f ; , • 

in the absence of any express provision to that effect in the Code, it is impossible 
not to see that it should be difficult to bold that the.Court of Session has such 
power in the fiice of the words of s. 37 (corresponding with s. 17, para. 4, supra). 
See also In re Gur Dayal, I. L. R., 2 All., 205. 

It will be observed that, for the purposes of this section, it is now declared that 
every Court other than a Court of Small Causes shall be deemed to be subordinate 
only to the Court to which appeals ordinarily lie. 

For the purpose of sanctioning a criminal prosecution, the Court of the 
Subordinate Judge is subordinate to that of the District Judge, notwithstanding 
that the subject-matter of the litigation in the former Court involves more than 
Rs. 5,OOP, and an appeal lies direct to the High Court#— Empress r v. Lakshnum 
Sakharam , I. L. R., 2 Born., 481. In the case of Queen v. Velayudam Pillai , 1. 1j. it., 
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Ch. XV 6 Mad., 146, it was held in the Madras Presidency, that a second class Magistrate 
s. 106 of a talook, but being the official superior of a Police Stutionhouse Officer, could 
not sanction a prosecution under s. 182 of the Indian Penul Code for giving false 
information to the Stationhouse Officer. 

Revocation. —A District Court has jurisdiction to revoke or grant a sanction 
granted or refused by a Subordinate Judge’s Court.— Shekata v. Mathnsami , I. L. R., 
7 Mud., 314. A Subdivisional Magistrate cannot sanction the prosecution of a 
witness for perjury in the Court of a Magistrate subordinate to him.— Empress v. 
Kuppu , I. L. It., 7 Mad., 560. 

Limitation. —It seems to have been considered that it is competent to a Court 
which has granted sanction to a prosecution to give a fresh sanction if the one pre¬ 
viously granted has expired by ellluxion of times.— In re Gulab Sirigh v. Debi 
Prosad, I. L. It., 6 All., 45. Hut where sanction has been granted and has ceased 
after six months to be in force, fresh sanction ought not to be granted, assuming it 
can be granted at all, unless some explanation is given for the omission to com¬ 
mence proceedings under the first sanction within six months. See Joydeo Singh v. 
Hurihar Pershad Singh , T. L. It., 11 Calc., 577. The limitation iu the section means 
that the Magistrate shall not take cognizance of a case under a sanction which is 
more than six months old, not that the whole prosecution must be completed in 
that time.— In re Gulab Singh v. Debi Prasad , I. L. It., 6 All., 45. 

In the case of In re Gulab Singh v. Debi Prosad , I, L. R., 6 All., 45, sanction 
bad been obtained, but in consequence of the evidence of the complainant not 
being procurable, the Magistrate ordered “ the case to be shelved for the present.” 
It was lujld, on the complainant, after the six months had expired, applying that 
the proceedings might be re-opened, that it was not necessary that fresh sanction 
should be given. 

A Mnmlatdar’s Court instituted by Bom. Act III of 1876 is a Civil Court with¬ 
in the meaning of this section.— In re Savannnta , I. L. R., 5 Bom., 137 ; Mahadaji 
v. Sonu , 9 Bom. II. C. U., 249 ; and BaiJamna v. Bai Jadav y I. L. R., 4 Bom., 168 ; 
and accordingly sanction is required in case of an ofience mentioned in the section. 
See Empress v. Sabsubh t I. L. K., 2 All., 353. 

It is not necessary that sanction should be given before instituting a charge 
under s. 82 of the Registration Act, III of 1877, for making false statements on 
oath, although the ofience charged is of the same nature as that punishable under 
s. 193 of the Indian Penal Code.— Gopi Nath v. Kuldip Singh , I. L. R., 11 Calc. 
(F. B.), 566. See Empress v. Batesur Maiulal , I. L. Li., 10 Calc., 604. 

Where a pardon is legally tendered under s. 336, post , and the accused makes 
a statement on oath, which lie retracts iu a subsequent judicial proceeding, a 
proper sanction is necessary for a prosecution for giving false evidence on each 
branch of an alternative charge of giving false evidence, and such sanction must, 
of course, under this section, be grunted before, and not after, the commence¬ 
ment of the prosecution.— Empress v. Dala Jiva , I. L. It., 10 13oni., 190. 

r. 196. No Court shall take cognizance of any offence 
Prosecution for of- punishable under Chapter VI of the Indian 
fences uguinst the Penal Code, except section 127. or punish- 
State - able under section 2^4A of the same Code, 

unless upon complaint made by order of, or under authority 
from, the Governor General in Council, the Local Government, 
or some officer empowered by the Governor General in Council, 
in this behalf. 

This section corresponds with s. 465 of Act X of 1872, 8. 131 of Act X of 
1875, and ss. 38 and 46 of Act IV of 1877. 

The second clause of the section is iu accordance with the ruling iu the case, 
of Reg. v. Ninayak Divakar , 8 Bom. II. C. R., Cr., 32. 

Chapter VI of the Penul Code deals with offences against the State. 
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Section 127 of the Penal Code deals with the receiving of property taken by 
war against the Government of any Asiatic Power in alliance or at peace with the 
Queen, or by depredation on the territories of any power in alliance or at peace with 
the Queen. 

Section 294A of the same Code deals with the keeping of lotteries. 

The parties concerned in keeping a lottery and issuing proposals for a lottery 
without the authority of Government ate not liable to prosecution except under 
the sanction of the Government. —Act XXVII of 1870, s. 14. Before deciding 
not to proceed against the parties concerned in a lottery, the District Magistrate 
should fully investigate the matter and take the orders of Government.— Mad. 
Notification , 4 th June 1874, Weir, p. 8*2. See G. O. of Go vt. of India, dated 1st 
Nov. 1877, No. 329, embodied in G. O., Madras, duted 20th November 1877, 
No. 2738. 

197. When any Judge, or any public servant not re- 
Prosecution of mova ble from his office without the sanction 
Judges and public of the Government of India or the Local 
servants. Government, is acc used as such Judge or 

public servant of any offence, no Court shall take cognizance 
of such offence, except with the previous sanction of the 
Government hav ing power to order his removal, or of some 
officer 'empowered in this behalf by such Government, or of 
some Court or other authority to which such Judge or public 
servant is subordinate, and whose power to give such sanction 
has not been'limited by such Government.. 

Such Government rpay determine the person by whom, 
Power of Govern- and the manner in which, the prosecution 
ment as to prosecution. G f such Judge or public servant is to be 
conducted, and may specify the Court before which the trial 
is to be held. 

This section consolidates the provisions of paras. 1, 2, 3, and 4 of s. 466, Act 
X of 1872; see s. 132 of Act X of 1875 and as. 39 and 46 of Act IV of 1877. 

The High Court at Bombay has held that this section applies to all acts osten¬ 
sibly done by a public servant,—i. e., to acts which would have no special signifi¬ 
cation except, as acts done by a public servant.— Empress v. Lakshman Sakharam , 
I. L. It, 2 Bom., 481. 

As to the definition of 1 Judge * and ‘public servant/ see 83. 19 and 21 of 
the Indhu Penal Code, and s. 4 (io), ante, p. 8, which makes these definitions appli¬ 
cable uuder this Act. 

The Calcutta High Court has held that the charges, which, under s. 466 (197 
of the present Code) of the Code of Criminal Procedure, cannot be entertained 
against the officers therein described, except under the sanction or direction of the 
Local Government or other competent authority, relate to oflences which can he 
committed by public servants as such , and which are specified in Chap. IX of the 
Indian Penal TJode, and to no other. Oflences committed against the person or 
property of individuals by one who happens to be a public servant are not neces¬ 
sarily committed by him as such public servant in the sense in which those words 
are used in the Penal Code, and, unless committed in that character, must be 
regarded as the acts of individuals in their private capacity ; charges, therefore, 
founded on sucli acts do not need the sanction of Government or other competent 
authority aforementioned before they can be entertained by a Criminal Court, but 
should be dealt with in the same way as charges against individuals ordinarily are. 
— Calc. 14. C. C. O., No. 20 of 4 th October 1864, Wilkins , p. 114. See, however, 
the remarks of Mblvill, J., in Reg. v. Parashram Keshav , 7 Bom. H. C. K., Cr., Cl, 
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commenting on that circular order and the explanation of these remarks given by 
West, J., on reference to Mklvill, J., in the cuse of Empress v. Lakshman* Sakha - 
ram t I. L. II., 2 Rom., 409, p. 485. 

Section 132 provides that no prosecution against any Magistrate, military 
officer, Police-officer, soldier or volunteer for any act purpoiting to be done under 
Chap. IX of this Code which rcdates to unlawful assemblies shall be instituted in 
any Criminal Court, except with the sunction of the Governor-General in Council; 
and 

(a) no Magistrate or Police-officer acting under that chapter in good faith, 

(b) no officer acting under s 131 in good faith, 

( c ) no person doing any act in good faith in compliance with a requisition 
under s. 128 or s. 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedience to 
any order which under military law he was bound to obey, 

shall be deemed to have thereby committed an oflience. 

Section 537, post , provides that no finding, sentence, or order of any competent 
Court shall be reversed or altered under Chap. XXVII, or on appeal or revision, 
on account of ^ewuntof sanction under s. 195, unless the omission has caused a 
failure of justice. It is silent as to want of sanction required under s. 132 
or 197. 

A municipal corporation is not a * public servant ’ within the meaning of this 
section.— Empress v. Municipal Corporation of Calcutta , I. L. II., 3 Calc., 758; 
(S. C.) 2 C. L. II., 520. And the protection extended by it to certain individual 
public servants does not extend to such a corporation prosecuted under the Penal 
Code for preating a public nuisance.— Ibid; see He*?, v. Birmingham and Gloucester 
By. Co. 9 3 Q. B., 223 ; Beg. v. Scott , 3 ib., 547 ; Beg. v. Great Northern By. Co 
9 *5., 315. 

In the case of the Empress v. Municipal Commissioners oj Calcutta , Ainslie, J., 
sa hl“ By s. 11 of the Penal Code, the word ‘person* is defined to include 
a body of persons whether incorporated or not, and therefore the word ‘ person * 
in s. 21 may be read as a body of persons incorporated, 'j’he word * public servant' 
in that section inay, consequently, denote a body of persons incorporated falling 

under any of the descriptions given therein. 

The class of public servants referred to (in s. 39 of Act IV of 1877) consists 
of those who are ‘ not removable from office without the sanction of Government.' 
But if the whole be read as describing the class exempted from prosecution without 
the previous sanction of Government, the description can only be applied to a class 
not removable from office at all, by dropping the words * without the sanction of 

Government,' which have no meaning as applied to such public servants. 

It docs not seem to me that it must necessarily be implied that by the words ‘ not 
removable from office without the sanction of Government,' it was the intention 
of the Legislature to include those who are not removable from office under any 
circumstances ut all." 

Section 466 of Act X of 1872 was held not to apply to a prosecution of a 
police pntcl in the Bombay Presidency.— Empress v. Bhagwan Devi'aj\ I. L. R., 
4 Bom., 357 ; Empress v. Irbasapa , ?5„ 479. 

The Madras Government, by a notification, dated the 27th August 1873, 
notified that, under cl. 1 of s. 466 of the Criminal Procedure Code, the power 
to direct or sanction the entertainment of complaints of ofiences committed in 
their public capacity by Subordinate Magistrates, Tahsildars, and Deputy Tahsildars 
bad been restricted by the Governor of Madras in Council to the Board of Revenue; 
and in continuation of the above notification it was further notified, on the 13th 
September 1873, that-, in regard to all other classes of Magistrates, the like power 
was reserved to the Governor of Madras in Council.— Madras Gazette , 1873, 
p. 1503. 

Where, after a magisterial inquiry, a European British subject, being a public 
servant within the meaning of this section, was committed for trial to the High 
Court of Bombay by the Judicial Superintendent of Railways in His Highness the 
Nizains dominions, without any previous sanction as required by the section, a Full 
Bench of the Bombay High Court held, that the proceedings were irregular and 
without jurisdiction, and that a sanction subsequently obtained was of no effect. 
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But it held ftlao that the provision of a. 532, post, applied, and that the Judge pre- ch. XV 
siding afr the criminal session of the High Court had power, in his discretion, to sees, 
accept the commitment and to proceed with the trial of the prisoner .—Empress v. 198-199 
Morton , I. L. U. v 9 Bom., 288. 


198. No Court shall take cognizance of an offence falling v. 

under Chapter XIX or Chapter XXI of the 
Indian Penal Code or under sections 493 to 
496 (both inclusive) of the same Code, 
except upon a complaint made by some 
person aggrieved by such offencel' 


Prosecution for 
breach of contract, 
defamation and offences 
against marriage. 


Compare s. 142, para. 2, of Act X of 1872 and s. 29 of Act IV of 1877. 

Chapter XIX of the Penal Code deals with criminal breach of contracts of 
service; Chap. XXI, with defamation. 

See Nur Adam , Panjab Rec., 1884, p. 42. Suppose a firm (all the members 
of which are in England) is carried on in Calcutta through a manager, and it is 
defamed. Apparently no prosecution could proceed upon the complaint of the 
manager, unless he were specially aggrieved. 

Sections 493, 496 of the Penal Code relate to marriage. 

Under this section, when a case relating to marriage is once properly before 
the Magistrate, he may proceed against any person implicated. Thus, where, in 
an inquiry as to the abduction of a wife, it appears that the wife has committed 
bigamy, the Magistrato may, without further complaint, commit the woluau for 
the latter oileuce .—In re Ujjala Bcwa , 1 C. L. It., 523. See s. 238, post. 


199. No Court shall take cognizance of an offence under * 
Prosecution for adul- section 497 or section 4118 of the Indian 

tery or enticing a mar- Penal Code, except upon a complaint made 

ned woman. by the husband of the woman, or, in his 

absence, by some person who had care of such woman on his 
behalf at the time when such offence was committed. 

This sectidn consolidates the provisions of ss. 478 and 479 of Act X of 1872; 
see s. 45 of Act. IV of 1877. 

Sections 497 and 498 relate to adultery and to the enticing, or taking away v 
or detaining, with a criminal intent, married women. 

It seems to have been doubtful whether the formal assent of a husband to a 
charge of adultery added at the eiul of his deposition is a proper compliance with 
this section,— Reg . v. Luckhy Narain Nagory , 24 W. R., Cr., 18. In the 
case, hbwever, of Rahmatulla v. Empress , Punjab Rec., 1883, p. *12, the com¬ 
plainant informed the police and filed a petition before the Magistrate that 
the accused had committed a rape on his wife and prayed that the accused might 
be punished under s. 376 of the Penal Code. The police, after inquiry, reported 
to the Magistrate that the case was one of adultery and not of rape, whereupon the 
Magistrate directed that the accused should be brought up. In his deposition 
before the Magistrate the complainant stated that he wished to proceed against the 
accused for adultery. The Court considered that this statement was not a suffi¬ 
cient compliance with the law, which lays down that a complaint under s. 497 of 
the Penal Code shall not be instituted except upon a complaint made by the 
husband of the woman. The Court stated that it shared the doubts expressed 
by the High Court of Calcutta in the case of Reg . v. Luckhy Narain Nagoru % 
24 W. R., Cr., 18 rf * 

The case of Empress v. Kallu , I. L. R., 5 All., 233, was similar to that in the 
Panjnb Chief Court, and there the High Court at Allahabad held that a formal com¬ 
plaint was necessary. 

In nil criminal cases, except those referred to in ss. 478 and 479, correspond¬ 
ing with this section, it was directed by the High Court of tho N.-W. Provinces 
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Ch. XVI tlmt the prosecution be designated ‘ Queen-Empress.’— AT.- W. Provinces Gazette, 
a. 200 1879, p. 123. 

Where a complaint was made to a Magistrate accusing a certain person of 
having taken or kept the wife of the complainant, it appeared iu the course of the 
proceedings that the wife had committed bigamy, whereupon the Magistrate, 
without a further complaint, committed the wife alone for trial by the Court of 
Session,—it was held, that the Magistrate had acted within his jurisdiction.— 
In re Ujjala Bewa , 1 C. L. K., 523. See s. 238, post. 

A minor husband cannot be represented by another for the purpose of insti¬ 
tuting a prosecution.— Mad. 11. C. Pro., 7th February 1817, Weir, p. 29. 

This section does not require the consent of the husband to a prosecution for 
liouse-trespnss with intent to commit adultery.— Mad. U. C. Pro., 18/A June 1868 
and 1 5th November 1869, Weir, p. 29. 

The death of the husband does not put an end to a prosecution for adultery. 
All that the law requires is, that the prosecution should be instituted by the 
husband.— Mad. H. C. Pro., 13 th July 1869, Weir, p. 29. 

A Magistrate having committed an accused for trial on a charge of adultery is 
not competent to discharge the accused on the representation of the prosecutor 
that he wishes to withdraw from the prosecution, — Empress v. Jangbir, I. L. K., 
4 All., 150, ns a commitment can only be quashed by the High Court.— S. 215. 


CHAPTER XYI. 

OF COMPLAINTS TO MAGISTRATES. 

^ , 200. A Magistrate taking cognizance of an offence on 

complaint shall at once examine the com- 
ilah'iant nat 0,10fC0m * phiinant upon oath, and'the substance of 

the examination shall he reduced to writing 
and shall be signed by the complainant, and also by the Magis¬ 
trate : 

Provided as follows— 

(a) when the complaint is made in writing, nothing 
herein contained shall be deemed to require a Magistrate to 
examine the complainant before transferring the case under 
section 192 : 

(b) where the Magistrate is a Presidency Magistrate, such 
examination may be on oath or not as the Magistrate in each 
case thinks fit, and need not be reduced to writing ; but the 
Magistrate may, if he thinks fit, before the matter of the 
complaint is brought before him, require it to be reduced to 
writing : 

(c) when the case has been transferred under section 192, 
and the Magistrate so transferring it has already examined the 
complainant, the Magistrate to whom it is so transferred shall 
not be bound to re-examine the complainant. 

As to the first pnragnipli, compare s. 144 of Act X of 1872. The examination 
must now be upon oath. Under s. 44 of Act X of 1872, it was optional on the 
part of the Magistrate to examine the complainant before transferring a case under 
that section, whether the complaint was in writing or not. Now the Magistrate 
need only examine the complainant when the complaint is not in writiug. As to 
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proviso ( 6 ), sec Act IV of 1877, s. 30; and as to proviso (c), sec the latter part of 
para. 2 of s. 44, Act X of 1872. 

See note to s. 192, supra , as to Magistrates empowered under that section to trans¬ 
fer cases. 

A complaint means the allegation, made orally or in writing to a Magis¬ 
trate with a view to his taking action under this (lode, that some person, whether 
known or unknown, has committed an ollenue, but does not include the report 
of a Police-officer.— S. 4 (a), supra . 

Court-fees .—An application or petition containing a complaint or charge 
of any offence other than offence for which Police-officers may, under the 
Criminal Procedure Code, arrest without warrant and presented to any Criminal 
Court, must have an 8 -anna court-fee stamp.— Court Fees Act , VII of 1870, 
Sched. 11 , 1 (b). 

When the first or only examination of a person who complains of the offence 
of wrongful confinement, or of wrongful restraint, or of any offence other than 
an oflence for which Police-officers may arrest without a warrant, and who has 
not already presented a petition on which a fee has been levied, is reduced into writing 
under the Criminal Procedure Code, the complainant shall pay a fee of 8 annas, 
unless the Court thinks fit to remit such payment.— Ib. y s. 18. The Court, if it 
convict the accused person, shall, in addition to the penalty imposed, order him 
to repay to the complainant the fee paid on the application or petition or for 
the examination.— lb. % s. 31. 

The complaint of a public servant (as defined in the Indian Penal Code), a 
municipal officer, or an officer or servant of a Railway Company is exempt from 
the payment of a fee.— Ib.y s. 19, xviii. » 

Where a Magistrate, without having first examined the complainant, dismissed 
tho complaint, ami directed the complainant to be prosecuted under s. 182 of the 
Penal Code, a conviction under that section was set aside on the ground that 
the dismissal of the complaint had boon irregular by reason of the non-examination 
of the complainant .—hire Biyogi Bhngut ', 4 C. L. R., 134: see also lie Bullee 
Singhs 17 W. It., Cr., 2. The 1 * 14/0 as to prosecutions under s. 211 of tho Indian 
Penal Code is that where a complaint has been made before a Magistrate, and the case is 
dismissed without all the witnesses whom the person accused of making the false 
charge wishes to produce in Court being examined, sanction to prosecute under 
8 . 211 of the Indian Penal Code cannot be given under s. 195, supra.—In re 
llussiclt Lull JUnllich , 7 C. L. R., 3S2; Empress v. Karimdnd , I. L. R , 6 Calc., 
496; (S. C.) 7 0. L. R., 4G7; In re Sakhina Bihi , 8 C. L. R., 387; (S.C.) 
I. L. R., 7 Calc., 87 ; In re Cukradar Potti , 8 C. L. R., 289 ; Empress v. Shi bo 
Behara , I. L. R., 6 ("ale., 584; (S. C.) 8 C. L. R., 265. See In rc Cyan Chumler Roy 
v. Protap Chunder Bass , I. L. R., 7 Calc., 208 ; (S. C.) 8 0. L. R., 267; and 
Syed Nissar Hossain v. Ramgolam Singhy 25 W. R., Cr., 10 . But see Bhawani 
Prosody I. Ij. R., 4 All., 182. 

Where no complaint is made before a Magistrate, but a charge is laid before 
the police, and that charge is found to be false, it. is not necessary, before a prose¬ 
cution can be instituted under s. 211 of the Penal Code, to obtain the sanction of 
a Court .—Government of Bengal v. Gokool Chunder Ckowdhry , 24 W. R., Cr., 41 ; 
Ram Rnnpur Bhandari v. Madhub Ghose, 25 W. R., Cr., 33; Queen v. Gour 
Mohun Singh , 16 W. R., Cr., 44; Etnpress v. Irad Ally , I. Ij. R., 4 Calc., 869; 
(S.C.) nom. Nusibunissa Bibi v. Sheikh Erad Aliy 4 C. L. It., 413; Empress v. 
Abdul Hasaiiy I. Ij. It., 1 AH., 497; Empress v. Salih Roy % I. L. It, 6 Calc., 582; 
(S.C.) 8 C. L. R., 255: see Ashrof Ali v. EmpresSy I. L. It., 5 Calc., 281. 

It is not competent to a Subordinate Magistrate to direct a complainant, who 
brings a charge of petty theft or assault ordinarily within the cognizance of Heads 
of villages, to seek redress from the Head of the village. Complaint having been 
duly made, the Subordinate Magistrate is bound to proceed under the section and 
dispose of the case according to law.— Mad. H. C. Pro.y Dec . 1873, Weiry 

p. 6 . • 

The proper mode of ascertaining what a complaint is, is to examine the 
complainant and reduce his examination to writing. If it is then ‘ascertained 
that the complaint is not of an oflence, the order dismissing it should still be in writ¬ 
ing. It is. irregular to endorse and return to a party his petition or complaint 
alleging an oflence. Such papers form part of the records of the Court, and should 


Ch. XVI 
s. 200 
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Ch. XVI not be returned to the party. What the party is entitled to, is an authenticated 
b. 200 copy of (he Magistrate's order on the proper stamp.— Mad. II. C. Pro ., 10/A June 
] 869, Weir, p. 6. As to cases where the Magistrate has no jurisdiction, see next 
section. 

Until the complainant has been examined, process cannot be issued ; nor can 
the plaint be dismissed. — Proceedings, 4 Mad. II. C. R., 162, Weir, p. 7. 

Where a complaint of theft was made to a Magistrate of the third class, 
who returned the petition to the complainant, with an endorsement that he should, 
obtain redress from the village Magistrate, it was held that this procedure was 
unauthorized. A complaint having been made to him, he was bound to proceed 
under the Code and dispose of the complaint according to law. The fact that 
the complaint was also cognizable by the Head of the village did not affect the 
competency of the Magistrate, nor could he thus decline to exercise his jurisdic¬ 
tion.— Mad. H. C. Pro., 7 Mad., Appx., xxxi. 

A charge properly laid under the Penal Code should be investigated, even if 
the case be one in which a civil action will lie.— Khosal Singh v. Tootshee CAomj- 
dhry, 10 W. II., Cr., 40. 

The examination of the complainant is not to he a mere form, but an 
intelligent inquiry into the subject-matter of the complaint, carried far enough 
to enable the Magistrate to exercise his judgment as to whether there is or is not 
sufficient ground for proceeding.— Calc . H. C. C. ONo. 4 of 26th Feb. 1873, 
Wilkins , p. 21. 

The Magistrate is bound to receive all complaints, whether they be preferred 
orally or in writing.— Calc . H. C. C. O., No. 6 of 16/A May 1864, Wilkins, p. 21. 

Care should be taken, in conducting examinations of complainants, to make the 
inquiry sufficiently full to enable the Magistrate to judge whether there are any 
grounds for proceeding.— Bombay Gazette , 1879, p. 471. An examination confined 
to asking the complainant if the circumstances set forth in the complaint are true, 
and what evidence lie has to prove them, is not sufficient. An intelligent inquiry 
into the subject-matter of the complaint would frequently render further proceed¬ 
ings unnecessary, and there would consequently be a diminution of inquiries which 
end in a discharge.— Bom. II. C. Cir., 43. The examination is no mere formality; 
it is the result of the examination which ought to lead the Magistrate to determine 
whether he will put the machinery of the Criminal Court in motion by the issue 
of a summons or warrant to cause the accused person to appear before him. 
Section 147 (Act X of 1872) lays down that, if in the judgment of the Magistrate 
there be no sufficient ground for proceeding, he shall dismiss the complaint. The 
preliminary examination, therefore, if properly made, will frequently result in the 
summary dismissal of a complaint, and save an innocent person from the trouble 
and annoyance of appearing at the bar of a Criminal Court. In the interests of the 
public, therefore, as well as with a view to the rapid dispatch of work, the careful 
observance of the law in this particular is incumbent upon Magistrates.— Smyth , p. 89. 

The following opinion, which has been expressed by the Chief Court of tho Punjab 
extra-judicially on two points connected with the recording of reports made to the 
police in cognizable cases and the power of Magistrates to order the police to 
investigate such cases, was, at the request of the Local Government, published 
fur the information of the Criminal Courts of the Panjab. 

2 . The first point on which the Judges were asked to express an opinion 
was as to whether a distinction is to be drawn between ss. 154 and 157 of 
the Code of Criminal Procedure in regard to the recording of reports made 
to the police in cognizable cases. On this point the Judges are of opinion 
that whereas every information covered by s. 154 must be reduced to writing 
ns provided in that section, it is only information which raises a reasonable 
suspicion of the commission of a cognizable offence within the jurisdiction of 
the Police-officer to whom it is given which compels action under s. 15 7. 

3 . The second question referred to was whether a Magistrate can refuse 
to take cognizance of a complaint which hus been duly made to him on the 
ground that it relates to an offence cognizable by the police, and should therefore 
have been made to the police and not to himself, nnd whether either without 
or after taking cognizance a Magistrate can properly order the police to investi¬ 
gate such a case. 
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4. As regards the matter of taking cognizance, the Judges are of Ch. XVI 
In the matter of Thacker v. Blmgwan Dass ^ opinion that a Magistrate cannot refuse, secs. 

liarjiwan (I. L. U., 4 Bom., 489); Prosiul f when properly called on to do so, to 201-202 
Dass Mullick v. Russick Lall Mullick (I. L. K., | exercise jurisdiction, merely on the 
7 Calc., 157). J ground that the complainant might rea¬ 

sonably have had recourse to the police instead of himself. This opinion is 
in accordance with the rulings noted in the margin. 

5. The question remains a9 to whether a Magistrate, after having taken 
cognizance, may not properly call the police to assist in investigating the 
case. It seems to the Judges that a Magistrate who has taken cognizance 
under s. 191 of an offence cognizable by the police may, after complying with 
the provisions of s. 200, and issuing his process (if lie sees no reason for 
doubting the truth of the complaint and otherwise duds sufficient grounds for 
proceeding), give information of the case to the Police-officer having jurisdiction 
with a view to his further investigating its facts and circumstances in the manner 
laid down in s. 157. In such a case us is contemplated, the Police-officer 
would not have to take measures for the discovery and arrest of the offender, 
as the supposed offender would be known, and a process would have been issued by 
the Magistrate to compel his appeurunco; hut in other respects it would rest 
with him to take steps to secure the case being properly brought before the 
Court, and he would be responsible that the witnesses named by the complain¬ 
ant to the Magistrate were supplemented by any others who might be necessary 
to complete the case for the prosecution. 

6 . The above remarks proceed on the assumption that the complainant to 
the Magistrate knows or thinks he knows who has injured him. In cases of 
complaint of a cognizable offence against an unknown offender, the Magistrate 
would have to record under s. 203 that there were in his judgment no 
sufficient grounds for proceeding. It would also be open to him to communicate 
to the police the information supplied to him, or to leave it to the complainant 
cither to apply to the police or to take such other measures ns he thought proper 
for discovering the offender.— Cir. No. Vlll , 1673 of 1884, dated 27 th June 1884 ; 

Panjab liec. 9 1884, Cir. Orders , f. 7. 

201. If the complaint has been made in writing and the 
Procedure by Mngis- Magistrate is not competent to take cogni- 
trnte not competent to zance of the case, lie shall return the corn- 
take cognizance of the plaint for presentation to the proper tribu- 

e ' nal with an endorsement to that effect. 

Compare s. 145 of Act X of 1872. That section provided that if the 
Magistrate was not competent to receive the complaint, he should refer the com¬ 
plaint to a Magistrate having jurisdiction, and this would apply whether the com¬ 
plaint wag in writing or not. This section directs that if the complaint is in 
writing to a Magistrate not having jurisdiction, he shall return it for presentation 
to a proper tribunal with an endorsement to that effect. Apparently, therefore, 
whatever the intention of the Legislature might have been, this section does not 
cover the case of a verbal complaint to a Magistrate not competent to receive it. 

In the case of u verbal complaint to a Magistrate not having jurisdiction, it would 
be unnecessary to reduce it to writing, and sufficient to direct the complainant to 
apply to a Court having jurisdiction. 

• 202. if the Chief Presidency Magistrate, or any other 
Postponement of Presidency Magistrate whom the Local 
issue of process. Government may from time to time author¬ 

ize in this behalf, or any Magistrate of the first or second 
class, sees reason to dist rust the truth of a complaint of 
an offence of which he is authorized to talce cognizance, he 
may, when the complainant has been examined, record his 
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<*g* reasons for distrusting the truth of the complaint, and may 
then postp one the issue of process for compelling the attend¬ 
ance of the person complained against; and eithe r inquire into 
the case himself or direct a previous local investigation to be 
made by any officer subordinate to such Magistrate, or by a 
Police-officer, or by such other person, not being a Magistrate 
or Police-officer, as he thinks fit, for the purpose of ascertain¬ 
ing the truth or falsehood of the complaint. 

If such investigation is made by some person not being 
a Magistrate or a Police-officer, he shall exercise all the powers 
conferred by this Code on an officer in charge of a Police- 
station, except that he shall not have power to arrest without 
warrant. • 

This section applies to the police in the towns of Calcutta 
and Bombay. 

Compare Act X of 1872, s. 146. The complainant must now be examined 
before the Magistrate can proceed under the section. This provision was intro¬ 
duced, apparently, in consequence of the remarks of h. S. Jackson, J., in In re 
Biyogi Bhagut, 4 C. L. II., 134. 

The previous inquiry provided for by this section before a complaint is taken 
up, ought not to be made after the accused has been brought before the Court 
under a warrant.— liamhmt Sircar v. Jadub Chunder Pass Byragee , 21 \V. It., 44. 

In the case of Queen v. Yenduva Chandramma, I. L. It., 7 Mad., 189, a 
Magistrate of the first class, after considering the result of an investigation by 
a Police-officer under the section, dismissed the complaint as false ami passed 
an order sanctioning the prosecution of the complainant for an offence punishable 
under s. 211 of the Penal Code, and directed a third class Magistrate to hold 
a preliminary inquiry, the offence being cognizable by the Court of Sessions only. 
It was held that, as there was no application f«>r sanction to prosecute, the order 
must be taken to be a complaint made by the first class Magistrate, and therefore, 
under s. 476, post, the third class Magistrate bad no jurisdiction to hold the inquiry. 
8 ec s. 476, post. 

In Presidency-towns it is only the Chief Magistrate, unless the other Presi¬ 
dency Magistrates have been especially empowered by the Local Government, 
who can direct a previous local examination. The only other Magistrates who 
can do so aro Magistrates of the first or second class. Magistrates of the third class 
cannot postpone the issue of process. 

Caution against the indiscriminate use of the police for the investigation of 
complaints. —Magistrates are cautioned against the indiscriminate use of police 
agency for the purpose of ascertaining matters as to which a Magistrate is bound 
to form his own opinion upon evidence given in bis presence. This caution is 
especially needf.ul in respect of cases triable under Chap. XX of the Code of 
Criminal Procedure and all cases regarding offences not triable by the police.— 
Calc. U. C. C. O., No. 7 of 20 th July 1871, Wilkins, p. 108. 

203. The Magistrate before whom a complaint is made 
' or to whom it has been transferred may 

jplahiT. 1118811 ° C ° m dismiss the complaint if, after examining 

the complainant and considering the result 
of the investigation (if any) made under section 202, there ia 
in his judgment no sufficient ground for proceeding. 

Act X of 1872, 8. 147, pura. 1; Act IV of 1877, a. 32. 
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The proviso as to considering the result of the investigation, if any, under 
s. 202 is new. 

The section apparently denis with the dismissal of the complaint before the 
issue of process against the accused; and a dismissal of n complaint under the 
section does not amount to nn acquittal.—5. 403, Expl. , infra . 

If, upon any complaint duly made before a Magistrate, it should appear to him 
that the act imputed amounts to nn offence under the Indian Penal Code or any 
penal law in force, and that there is primd facie reason to suppose the accusation 
to be true, it is his duty to proceed, although he may consider that a civil suit 
would afford the more convenient or appropriate remedy.— lies. v. Nubas Mahlon , 
8 W. R, 65. 

A complaint should not be dismissed until tbe examination of the com¬ 
plainant has been recorded.— Dulali Bcwa v. Bhubun Shaha,3 13. L. 11., Ap. Cr., 53. 
See note to s. 195, ante, p. 179. 

Where a complaint lias been made before a Magistrate, sanction for a prosecu¬ 
tion under s. 211 of the Indian Penal Code, without examining all the witnesses whom 
the person accused of making the false charge wishes to produce in Court, is illegal. 
— In re Biyogi Bhagut , 4 C. L. U., 134 ; In re Russick Lall Alullick , 7 C. 

L. 11., 382; Empress v. Karimdad, I. L. R., 6 Calc., 496; (S. C.) 7 C. L. ll ( , 
467; In re Sakhina Bibi , 8 C. L. K., 387; (S. C.) I. L. R., 7 Calc., 87; In re 
Chultradar Polti , 8 C. L. II., 289; Empress v. Shibo Beliara, I. L, R., 6. Calc., 
584; (S. C.) 8 C. I*. It., 265. Sec In re Gyan Chuiuler Roy v. Protap Chunder 
Dass , I. L. It., 7 Calc., 208; (S. C.) 8 C. L. It., 267 ; and Sycd Nisser Ilossain 
v. Ramgolam Singh , 25 W. R., Cr., 10. Rut see In re Bhawani Prosad , 
I. L. It., 4 All., 182. 

In n ense in respect of which a warrant might issue, and which is triable under 
this chapter, the Magistrate ought to order the discharge of the accused persons, 
although they arc in attendance, if he thinks that no case of a criminal character 
is made out against them.— In re Niamutulla v. Gopal Saha , 6 R. L. It., Appx., 6; 
(S.C.) 14 W. It., Cr., 63. 

When a case has once been makeover by a Magistrate for trial to a Subordinate 
Magistrate, the Magistrate’s jurisdiction to do anything more in the matter ceases 
so long ns the transfer to the Subordinate Magistrate is in existence. If the Magis¬ 
trate wishes to tnke any further steps in the mnttcr, or to decide the case himself, 
he must formally withdraw the case from the Subordinate Magistrate. Until he 
does so, the only person who can deal with tho case is the Subordinate Magistrate 
to whom the trial of the case has been referred.— Queen v. Belilios , 12 W. li. t 
Cr., 53. If the Subordinate Magistrate has issued warrants, and the Magistrate 
transfers the case to his own file, he must proceed with it, as from the stage where 
he found it, unless something occurs to show that the Magistrate who issued the 
warrant has made a wrong exercise of his discretion. He is not justified in sus¬ 
pending the warrant and dismissing the case.— la re Raghoo Pariruh , 10 B. L. R., 
Appx., 26 ; (S. C.) 19 W. 11., Cr., 28. 

A prosecution may be maintained in respect of a false charge made to tho 
Police or contained iu a complaint which lias been dismissed under this section, 
although there has been no judicial investigation.— Nnsibunnissa Bibee v. Sheikh 
Erard Alt , 4 C. L. It., 413; (S. C.) I. Ij. it., 4 Calc., 869. It was held, upon the 
petition of the complainant in that case, that tbe order of dismissal was illegal and 
must be set aside, upon the ground that the complaint was dismissed without the 
complainant being examined. See note to s. 195, supra . 

An order of dismissal, on account of the absence of the complainant, passed by 
a Magistrate unjer s. 124, Act 1V of 1877, it was held, did not operate as an 
acquittal of the accused, and was no legal impediment to the institution of fresh 
proceedings by the presentation of a fresh complaint.— In re Thomson , 8 C. L. R., 
106 ; (S. C.) I. L. It., 6 Calc., 523. 

A Court of Session has power to direct a Magistrate to inquire into a com¬ 
plaint dismissed by him under this section.— Proceedings , 1 5th march 1872, 7 Mad, 
H . C. 2i., Appx ., xvi. See s. 437, post . 

Where a person made a complaint to the police that the accused had enticed 
away his wife (a non-cognizable offence), and committed theft (a cognizable 
offence), tike police inquired into the latter offence only, and finding no primd facie 
case made out, reported to that effect to the Magistrate, who directed that the 
(A.H., C.P.C.) 13 
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Ch. XVII offence should be expunged from the list of offences reported. It was held that, 
s. 204 under the circumstances, there had been no dismissal of the complaint in respect 
of the former offence, and that there was no bar to the complaint ns to that offence 
being taken up and proceeded with.— Government of Bombay v. Shidapa, I. L. R., 
5 Bom., 405. 

When a complaint has been dismissed by a Magistrate under this section, no 
other Magistrate can again entertain the same complaint without an order from 
some one of the authorities mentioned in s. 437, infra ; see Mad . U . C. Pro., 2 8th 
March 1878, Weir, p. 8. There is no appeal. 

A complaint made in the form of a police report may be dismissed without 
examining witnesses, if the facts stated in the report constitute no offence.— Mad, 
H. a Pro ., 24 th July 1875, Weir, p. 7. 

Under s. 437, infra, the High Court or Court of Session may direct the Dis¬ 
trict Magistrate, by himself or by any of the Magistrates subordinate to him, to 
make a further inquiry into any complaint which 1ms been dismissed under this 
section, or into the case of any accused person who has been discharged. 

Bee notes to ss. 254, 435—438, infra. 


CHAPTER XVII. 

OF THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES. 


204. If, in the opinion of a Magistrate taking cognizance 
Issue of process. °f & n offence, there is sufficient ground for 

proceeding, and the case appears to be one 
in which, according to the fourth column of the second sche¬ 
dule, a summons should issue in the first instance, he shall 
issue his summons for the attendance of the accused. If the 
case appears to be one in which, according to that column, a 
warrant should issue in the first instance, he may issue a 
warrant, or, if he thinks fit, a summons, for causing the 
accused to be brought or to appear at a certain time before 
such Magistrate or some other Magistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the pro¬ 
visions of section 90. 


Act X of 1872, s. 147 (para. 3), a. 148 (para.l), and s. 149 ; Act XI of 1874, 
8. 1; Act IV of 1877, ss. 27, 33, 34, 35. 

Fees .— As to fees for processes, see note to s. 68, ante. 

A complainant’s deposition must show some grounds for proceeding before a 
Magistrate can legally issue a summons (In re Huronath Roy , W. R-, Sup. Vol., 
Cr., 33), and the parties charged should not be summoned before the complainant 
is examined .— Rujeeb Mundle v. Lochan Mundle , W. U. v Sup. Vol., Cr., 37. 
See also Proceedings, 4 Mad. II. C. R., 163. 

The proper officer to issue the warraut is the officer who has beard thecom- 
plaint made, because it is he who can best exercise a discretion with regard to 
the prima facie merits of the complaint .—In re Raghoo Parirah, 10 B. L. R., 
Appx., 26 ; (S. C.) 19 W. li., 28. 

It is not a ground for interference by the High Court that a Magistrate has 
issued a warrant when he should hare issued a summons .—Aneef Putney v. Ram - 
soonder Chuckerbutty, 1 W. R., Cr., 16. 

* If a Magistrate issues any process for the purpose of compelling the appear¬ 
ance of au European British subject accused of an offence, such process shall 
be made returnable before a Magistrate having jurisdiction to inquire into and try 
the case.— S. 445, infra. 

See s. 90 and notes thereto. 
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POWER TO COMMIT FOR TRIAL. 195 

205. Whenever a Magistrate issues a summons, he may, 

Magistrate may die- if he sees rea3on 80 *0 do,' dispense with 
pense° with personal the personal attendance of the accused, 
attendance of accused. an( j permit him .to appear by his pleader. 

But the Magistrate inquiring into or trying the case may, 
in his discretion, at any stage of the proceedings, direct the 
personal attendance of the accused, and, if necessary, enforce 
such attendance in manner hereinbefore provided. 

This corresponds, with some slight verbal alterations, with s. 151 of Act X of 
1872. See, as to the last clause, Act IV of 1877, s. 37. 

When the sentence is one of hue only, it may be pronounced in the presence 
of the accused person’s pleader.— Section 366, infra . 

In ordinary summons cases against women alleged to be purdanashin , a Magis¬ 
trate, especially where there is a suggestion that the charge is brought for the 
purpose of annoyance, will exercise a wise discretion in granting applications to 
exempt such women from personal attendance in the first instance, or until a primd 
facie case has been satisfactorily made out. In a case in which certain women 
alleged to be purdanashin women were charged with the abetment of an offence 
under s. 494 of the Penal Code, and in which an application by them to appear 
in the first instance by pleader was refused, Stbaight, 0fig. C. J., said : “ In my 
opinion he (the Magistrate) might well have dispensed with their personal attendance 
until he had before him some legal and satisfactory evidence indicative of some 
or all of them having cummirted a breach of the criminal law, when it would have 
been time enough to require them to appear.— In re llohim Bibi , I. L. R., 

6 All., 59. 

As to the right of pardannshin women to give their evidence in palkees, 
see Rookia Banu v. Roberts , 1 B. L R.., Sh. Notes, X. 

Ordinarily no person’s appearance should he dispensed with who is charged 
with an offence not bailable.— Bom. H. C.Cir 259. 

Where the personal attendance of an accused is dispensed with, a recognizance- 
boml, if such is deemed necessary, should be taken from him, and not from his 
agent, binding him (the accused) to appear, either in person or by an agent; and 
a Magistrate has no legal authority to secure the attendance of an agent by such 
a bond.— Reg. v. Lallubhai Jassubhai , 5 Bom. H. C. R., Or. Cas., 64. 


CHAPTER XVIII. 

OF ENQUIRY INTO CASES TRIABLE BY THE COURT OF SESSION OR 

HIGH COURT. 

206. Any Presidency Magistrate, District Magistrate, 
Power to commit for Subdivisional Magistrate, Magistrate of the 
trid- first class or any Magistrate empowered in 

this behalf by the Local Government may commit any person 
for trial to the Court of Session or High Court for any offence 
triable by such Court. 

But save as herein otherwise provided, no person triable 
by the Court of Session shall be committed for trial to the 
High Court. 

Act X of 1872, s. 143. 

As to European British subjects, see s. 443, infra. 

It is nbt illegal for a Magistrate to commit an accused person to the Sessions 
without examining him or his witnesses.— Reg, v. Hurnath Roy , 2 W. R., Cr., 50. 


Ch. XVIII 
secs. 
205-206 
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PROCEDURE IN INQUIRIES. 


XVIII ^ In Bengal, all Magistrate* of the second class were invested with power to 
secs. commit any person to the Court of Session for any ofience triable by such Court.— 
207-208 Calcutta Gazette , 1873, Part /,■ p. 67. 

In Madras, nil Magistrates are empowered to commit to the Court of Session.— 
Madras Gazette , 1873, p. 717. 

In the Punjab, nil Magistrates of the second class were invested, under s. 143 of 
Act X of 1872, with power to commit for trial .—Panjab Gazette , 1873, p. 75, 

As to power of a Magistrate of the second class invested with power to com¬ 
mit under this section, see Sched. Ill, Art. Ill (7). See Ram Sundur v. Nirotam , 
I. L. 11., 6 All, 477. 

Where a Magistrate without jurisdiction commits an accused to the Sessions 
Court, the commitment is void, and no reference is necessary to have it set aside.— 
Empress v. Alim Mundle , 11 C. L. 11., 55. A commitment mude with jurisdiction 
can only be quashed by the High Court.— S. 21 5, post. 


207. The following procedure shall be adopted in inqui- 
Procedure in inqui- r '™ before Magistrates where the case is 
ries preparatory to triable exclusively by a Court of session 
commitment. or High Court, or, in the opinion of the 

Magistrate, ought to be tried by such Court. 

Compare Act X of 1872, s. 189; Act IV of 1877, s. 81. 


Taking of evidence 
produced. 


208. The Magistrate shall, when the accused appears or 
is brought before him, proceed to hear the 
complainant (if any), and take in manner 
hereinafter provided all such evidence as 
may be produced in support of the prosecution or in behalf of 
the accused, or as may be called for by the Magistrate. 

If the complainant or officer conducting the prosecution, 

Process for produc- or . the acc «scd, applies to the Magistrate 
tion of further evi- to issue process to compel the attendance 
deuce - of any witness or the production of any 

document or other thing, the Magistrate shall issue such 
process unless, for reasons to be recorded, he deems it un¬ 
necessary to do so. 

Nothing in this section shall be deemed to require m Pre¬ 
sidency Magistrate to record his reasons. 


The first paragraph of this section corresponds, generally, with s. 190 of Act X 
of 1872 and s. 82 of Act IV of 1877. The second paragraph embodies powers 
given by para. 1 of s. 357 and s. 362 of Act X of .1872. See also Act IV of 1877, 
s. 83, para. 2. See, as to the power of the Court at any stage of any inquiry, 
trial or other proceeding to summon or examine witnesses, or to examiuo any 
person in attendance though not summoned as a witness, or to recall and examine 
any witness, s. 540, infra. 

The mere showing to a witness of a summons issued under this section is not 
sufficient. Either the original should be left with the witness, or should be 
exhibited to him, and a copy of it delivered or tendered.— Reg. v. Karsanlal 
Danatram, 5 Horn. H. C. K., Cr. Cas., 20. See a. 69, ante, p. 54.' Magistrates may 
issue summons for service upon witnesses beyond the limits of their district. In 
the case of warrants, a special procedure is prescribed; see s. 84, ante, p. 62 ; and 
see 3 Mad. H. C. R., Appx., v. 

Rules for examination of complainants and witnesses .—As regards the 
examination of complainants, witnesses, or persons accused of the commission of 
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any offence under inquiry or trial before a Criminal Court, tlie following rules Ch. XVIII 
should be strictly observed in every case by Magistrates and Sessions Judges :— s. 208 

(a.) Every witness shall be examined viva voce in open Court. 

(6.) A Magistrate or Judge shall not be engaged in any other business whilst 
the examination of a witness is going on, or whilst any documentary evidence is 
being rend. 

(c.) If, after the examination of a witness has commenced, the Magistrate or 
Judge is compelled to attend to any other business, the examination of the witness 
shall be suspended as long as such other business is being attended to. 

(d.) The examination of a witness shall not be interrupted for the purpose 
of euubling the Magistrate or Judge to uttend to other business unless such 
business is of an urgent nature. 

(e.) It shall be the duty of every Appellate Court subordinate to the High 
Court to examine the memorandum of the evidence made by the subordinate 
Court, and to report to the High Court cases in which it shall appear that the 
above rules have not been strictly and properly attended to. 

(/.) The evidence of every witness shall invariably be recorded in the presence 
of the officer who may decide the case, except in the cases provided for by ss. 349 
and 350 of the Code of Criminal Procedure in which the recalling and re-examina- 
tiou of the witnesses is optional with the superior Magistrates. 

(g .) After the examination of witnesses has commenced, the trial or preliminary 
enquiry under Chap. XIII of the Code of Criminal Procedure should be proceeded 
with until nil the witnesses in attendance have been examined, those for the 
prosecution being first examined ; and if any witness be detained for a longer 
period than two days, the Magistrate should record a memorandum, seating the 
reasons of such detention. 

(A.) When it is deemed necessary to adjourn the hearing of a cose, the 
adjournment shall be for as short a time ns possible, and no person accused of any 
offence shall be remanded for any period exceeding fifteen days (s. 344). 

(i.) Every Sessions Judge and Magistrate shall sit daily and punctually at the 
hour appointed for the opening,of bis Court, unless prevented by circumstances 
which are to be recorded in the proceedings of the Court.— Calc. 11. C. C. 0. 9 
iVo. 6 of ICd/t May 1864, Wilkins, pp. G, 7. 

Remand. —In Abdul Kndir Khans case, 11 B. L. R., App., 18, it was said the 
prisoner shojild be promptly brought befoVc the Magistrate, and the Magistrate 
Inis no authority further to detain him in custody, or to remand him to prison, 
without some reason made manifest to him cither in the shape of sworn testimony 
or in some other form which can be put on the record. The Madras High 
Court, in the case of Maniknm v. Queen , I. L. It., G Mad., G3, concurred in that view. 

In that case evidence was available, but it appeared necessary to the Magistrate to 
refer the examination of the witnesses in order that further evidence might be 

{ matured, so that the inquiry when commenced might be continuous. The Court 
leld that this reason recorded by the Magistrate, although the facts alleged were 
not swqfn to, justified a remand for five days and a further remand for four days. 

It is to he borne in mind, however, that an accused person has the right to have 
the evidence against him recorded as soon as possible, and the fact that there is, or 
may be, a great body of evidence forthcoming against him is not a ground for a 
detention for an inordinate period.— Per Innes, Oilg. C. J. See s. 344, which is 
as follows : — 

If, from the absence of a witness or any other reasonable cause, it becomes 
necessary or advisable to postpone the commencement of, or adjourn, any inquiry or 
trial, the Courf^may, by order in writing, stating the reasons therefor, from time 
to time, postpone or adjourn the same, on such terms as it thinks fit, for such time as 
it considers reasonable, and may by a warrant remand the accused if in custody: 

Provided that no Magistrate shall remand an accused person to custody under this 
section for a term exceeding fifteen days at a time. Every order made under this 
section by a Court other than a High Court shall be iu writing, signed by the 
presiding Judge or Magistrate. 

Explanation.— If sufficient evidence has been obtained to raise a suspicion 
that the accused may have committed an offence, and it appears likely that further 
evidence may be obtained by a remand, this is a reasonable cuusc for a remand. 

See note to this section, post . 
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DISCHARGE OF ACCUSED. 


Ch. XVIII The general rule in Police prosecutions is, that where an accused person is 
s. 209 first brought before a Magistrate and a remand is required by the prosecutor, it is 
ordinarily sufficient to show by the evidence of a Police-officer that the Police are 
in possession of information believed to be reliable; that the accused has committed 
an oflencc, but when the accused is again brought up after remand, and a further 
remand is needed, some direct evidence of guilt of the accused should be required 
by the Magistrate to justify him in refusing bail, and with each remand this neces¬ 
sity for production of evidence of guilt becomes stronger.—Per Tubneb, C. J. t 
Ponnu8ami Chetti v. Queen , I. L. R., 6 Mad., 69. If the offence is bailable, and the 
accused is prepared to furnish such bail as appears to the Court reasonable, this 
Code (s. 496, infra ) directs that lie shall be released on bail. 

Chapter XXV (ss. 353—365) deals with the mode of taking and recording 
evidence in inquiries and trials. The tukiug of evidence by Presidency Magistrate 
is specially provided for by s. 362. 

Section 340 provides that every person accused before a Criminal Court may 
of right be defended by a pleader. The term ( pleader 1 means a pleader authorized 
under any law for the time being in force to practice in any Court, and includes 
(1) An Advocate, a Vakil and an Attorney of a High Court, and (2) any Mukhtar 
or other person appointed with the permission of the Court to appear in any 
proceeding in any Court.— S. 4 (//), supra . The law now in force is the Legal 
Practitioners* Act (XV11I of 1879) as amended by Act IX of 1884. 

Any Magistrate inquiring into or trying any case may permit the prosecution 
to be conducted by any person other than an officer of Police below arunk to be 
prescribed by the Local Government in this behalf with the previous sanction of 
the Govefnor-General in Council; but no person other than the Advocate-General, 
Standing Counsel, Government Solicitor, Public Prosecutor, or other officer generally 
or specially empowered by the Local Government in this behalf shall he entitled to 
do so without such permission. Any person conducting the prosecution may do so 
personally or by a pleader.— S. 495, infra . Rut an officer of Police shall not be 
permitted to conduct the prosecution it he has taken any part in the investigation 
into the oflence with respect to which the accused u being prosecuted.— lb. 

Duty of prosecution. —In conducting a prosecution, all the persons who are 
alleged or known to have knowledge of the facts ought to be brought before the 
Court and examined.— Empress v. Ram Sahai Lall , I. L. It., 10 Calc., 1070. In that 
case the Sessions Judge gave it ns a sufficient reason for the non-production of certain 
witnesses before the Sessions Court that they had been examined by the commit¬ 
ting Magistrate against the express wish of the Police-officer in charge of the pro¬ 
secution. On appeal, however, the High Court thought that was not a valid reason. 
In the case of Dhunnoo Kazi , 1. L. R., 8 Calc., 121, Wilson, J., said : “ The prose¬ 
cutor is not free to choose how much evidence he will bring before the Court, lie is 
bound to produce all the evidence in his favour directly bearing upon the charge. 
It teprima facie his duty accordingly to call those witnesses who prove their connec¬ 
tion with the transactions in question, and also must be able to give important inform¬ 
ation. The only thing that can relieve the prosecutor from calling such Witnesses 
is the reasonable belief that, if called, they would not speak the truth. If such 
witnesses are not called without sufficient reason being shown (and the mere fact 
of their being summoned for the defence seems to us by no means necessarily a suffi¬ 
cient reason), the Court may properly draw an inference adverse to the prosecu¬ 
tion. There is no corresponding inference against the accused. He is merely on 
the defensive, and owes no duty to anyone but himself.—Pp. 124, 125. 

209. When the evidence referred to in section 208, 
When accused per- paragraphs 1 and 2, has been taken, and be 
j son to be discharged. has examined the accused for the purpose 

of enabling him to explain any circumstances appearing in 
the evidence against him, such Magistrate shall, if he finds 
that there are not sufficient grounds for committing the 
accused person for trial, discharge him, unless it appears to 





DISCHARGE OF ACCUSED. 


199 


the Magistrate that such person should be tried before himself 
or some other Magistrate, in which case he shall proceed 
accordingly. 

Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless. 

Compare Act X of 1872, s. 195, para. 1, as amended by Act XI of 1874, s. 14, 
nnd Act IV of 1877, s. 87, infra. 

An order of discharge does not amount to an acquittal for the purposes of 
s. 403, infra. 

As to the effect of a discharge, see further Venu v. Coorya Narayan , I. L. R. f 
6 Bom., 376. 

Examination of accused persons .—In inquiries by Magistrates into cases 
triable by Courts of Session or High Courts, the Magistrate may, under s. 209, 
examine the accused 11 for the purpose of enabling him to explain any circum¬ 
stances appearing in the evidence against him." 

Under this section, also, Magistrates have power, in the trial of warrant- 
cases, to examine the accused. Similar power is given to the High Courts and Courts 
of Session by s. 289. It was not, however, intended by the Legislature, in providing 
for the examination of the accused, that the power should he used as an instrument 
against the accused for the purpose of obtaining admissions of guilt, fropi him or 
with a view to supplement the evidence for the prosecution.— lleg. v. Dias , 3 Bom., 
Cr. Cas., 51. The provisions of s. 34‘2 should be carefully borne in mind. That 
section is as follows:— 

“ For the purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him, the Court may, at any stage of any inquiry 
or trial, without previously warning the accused, put such questions to him as 
the Court considers necessary, and shall, for the purpose aforesaid, question him 
generally on the case after the witnesses for the prosecution have been examined, 
ami before lie is called on for his defence. The accused shall not render himself 
liable to punishment by refusing to answer such questions, or by giving false 
answers to them ; but the Court and the Jury (if any) may draw such inference 
from such refusal or answers as it thinks just. The answers given by the accused 
may be taken into consideration in such inquiry or trial, and put in evidence 
for or against, him in any other inquiry into, or trial for, any other offence which 
such answers may tend to show he has committed. No oath shall he administered 
to the accused.” 

As to reading the examination of the accused before the Magistrates at the 
Sessions trial, see s. 287, post. 

It to not competent to the Court, under s. 342 or ss. 209 or 253, to subject 
the accused to cross-examination. The discretion given by the law is not to be 
used for the purpose of driving the accused to make statements criminating 
himself; but only for the purpose of ascertaining from the accused how lie is able 
to meet facts standing in evidence against him, so that those facts should not stand 
against him unexplained .—In re Chinibash Ghose , l C. L. 11., 436 ; Virabudra 
Goud , 1 Mad. II. C. 11., 199; Quccii v. Bhohmath Sein , 25 W. 11., 57; Qneeny. Sheik 
Bazu , 8 W. K. (F. 13.), 47; Empress v. Bchnri I.all Bose , 6 C. L. It., 431 ; In re 
Noor Bnx Zwftt, I. L. 11., 6 Calc., 279; (S. 0.) 7 C. L. It., 385; /Vo., 1 Mad. H. 
C. It., 199, Weir, p. 42. In the recent case of In re Hossein Buksh Sheik , I. L. It., 
6 Calc., 96; (S. C.) 6 Calc., 527, Fuinskp, J., said: “In permitting a Sessions 
Judge to examine an accused person from time to time during a trial, the law does 
not contemplate that he should commence a trial with a strict examination of a 
prisoner, in the manner of the cross-examination of an adverse witness by Counsel. 
• • • By exercising the power allowed by s. 250, the Sessions Court is not to 
establish a Court of Inquisition, nnd to force a prisoner to convict himself by making 
some criminating admissions after a series of searching questions, the exact effect 
of which lie may not rendily comprehend. The real object is to enable a Judge 
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Ch. XVIII t0 ascertain from time to time from a prisoner, particularly if be is undefended, 
b. 209 what explanation be may desire to otter regarding any fact stated by the witness, 
or, after the close of the case, bow be can meet what the Judge may consider to be 
damnatory evidence against him. In one of these cases now before us, we observe 
that the Judge was engaged, during the whole of the first day, in examining the 
accused. In like manner, in the second case he examined the accused at consider¬ 
able length before the case for the prosecution was opened. Such proceedings 
appear to us to be an abuse of the power given under the law." 

A confession recorded by a Magistrate having jurisdiction is to be treated ns 
an examination under s. 342, notwithstanding that the prisoner or prisoners 
may have been brought before the Magistrate before the conclusion of the police 
investigation.— Empress v. Anuntram Singh , I. L. 11., 5 Calc., 957. 

It is a matter of discretion for the Magistrate himself to judge whether, 
during the inquiry before him, it is right and proper that the accused should 
be examined or not, and it is very undesirable that the accused should be 
examined, when the Magistrate is satisfied that the evidence adduced by the 
prosecution does not disclose any proper subject of criminal charge ugainst 
him.— In re Shama Sankar Biswas , 1 B. L. It., S. N., xvi. 

Where a pardon was tendered by the Magistrate to a person supposed to have 
been concerned with other persons in offences, none of which were exclusively triable 
by the Court of {Session, and such person was examined as a witness in the case, it 
was held that, us the tender of pardon was not warranted, he could not be legally 
examined on oath, and his evidence was inadmissible. — Empress v. Ashgar Alt , 
I. L. It., 2 All., 260; and see lteg . v. Han manta , I. L. It., 1 Bom., 610. 

The statements made by an accused person at his trial are to be taken down 
in extenso precisely us made, and, if practicable, in the language in which they arc 
made.— Mad. H. C. Pro., 13 th May 1867, Weir , p. 43. It is not competent to 
the Court to refuse to allow the accused to make a statement.— In re Abdul 
Guffoor , 10 C. L. It., 54. 

Section 439, infra, provides that on examining any record, under s. 435 or other¬ 
wise, the High Court or Court of Session may direct tlfti District Magistrate by himself 
or by any of the Magistrates subordinate to him to make, and the District Magis¬ 
trate may himself make, or direct any subordinate Magistrate to make, further 
inquiry into any complaint which has been dismissed under s. 203, or into the case 
of any accused person who has been discharged. 

Under s. 435, the High Court or any Court of Session, or District Magistrate, 
or any Subdivisionul Magistrate empowered by the Local Government in this behalf, 
may cull for and examine the record of any proceeding before any inferior Criminal 
Court situate within the local limits of its or his jurisdiction, for the purpose of 
satisfying itself or himself as to the correctness, legality or propriety of any find¬ 
ing, sentence or order recorded or parsed, and as to the regularity of any proceed¬ 
ings of such inferior Court. If any Subdivisional Magistrate, acting under that section, 
considers that any such finding, sentence or order is illegal or improper, or that any 
such proceedings arc irregular, he shall forward the record, with such'remarks 
thereon as he thinks fit, to the District Magistrate. 

The High Court is not debarred from interfering in cases requiring the exercise 
of discretion, if it appears on the face of the proceedings that the Magistrate has 
exercised no discretion or has exercised his discretion in u manner wholly unreason¬ 
able.— In re Juggut Chunder Chuckerbulty , I. L. It., 2 Calc., 110. 

In the case of In re Mohesh Mistree , I. L. It., 1 Calc., 282; (S. C.) 25 W. R., 
Cr., 30, 80, it was held under the former Code, dissenting from a decision of the 
Bombay High Court in the case of Sidy a bin Satya , referred th in Mr. Justice 
Prinsep’s edition of the Criminal Procedure Code, p. 269, under s. 295 of Act X 
of 1872, that where a case of improper discharge came before a District Magistrate, 
the proper and only course for him was to report the case for orders to the High 
Court, which, if of opinion that the accused was improperly discharged, might, 
under s. 297, direct a retrial. Sec In re Dijobur Dutt, I. L. U., 4 Calc., 647. 
Apparently now the procedure, which ought ordinarily to be followed in such a case, 
is that luid down by the ss. 436, 437, and 438. The Court of Session oy District 
Magistrate would have power, uuder s. 438, infra, to report the case to .the High 
Court. 
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When, on examining the record of any case under 8. 435 or otherwise, Ch. XVIII 
the Court of Sebsion or District Magistrate considers that Buch case is triable b. 309 
exclusively by the Court of Session, and that an accused person has been impro¬ 
perly discharged by the inferior Court, the Court of Session or District Magistrate 
may cause him to be arrested, and may thereupon, instead of directing a fresh 
inquiry, order him to be committed for trial upon the matter of which he lias been, 
in the opinion of the Court of Session or District Magistrate, improperly dis¬ 
charged : Provided as follows— 

(a) that the accused has had an opportunity of showing cause to such Court 
or Magistrate why the commitment should not be made : 

(b) that, if such Court or Magistrate thinks that the evidence shows that some 
other offence has been committed by the accused, such Court or Magistrate may 
direct the inferior Court to inquire into such offence.— S. 436 

Where a Magistrate of the first class discharged under this section a person who 
was charged with an offence exclusively triable by the Court of Sessions, and the 
District Magistrate directed him, under s. 436, to commit the accused to the 
Court of Sessions, and a commitment was made, but the Sessions Judge, under s. 215, 
referred the case for orders to the High Court, the commitment was held to be 
good.— Empress v. Pirya Gopal , I. L. K., 9 Horn., 100. 

A charge of assault and theft should not be dismissed for default of tho 
complainant’s attendance.— Reg . v. Jodhoo Paharee, 1 W. It., Cr., 25. 

Where an accused who has been duly summoned or arrested under a warrant 
is present to meet any charge, and no evidence is forthcoming against him, if 
it be not shown to the Magistrate that the case is one in which he ought to adjourn 
the inquiry under the preceding section, the Magistrate is not only authorized, 
but he is empowered, and, in fact, required, to discharge such accused person.— 

Tuky Mahomed Mutulul v. Kisto Nath Roy , 15 W. R., Cr., 53. 

The following instructions os to cases where death 1ms ensued, but it is doubtful 
whether the offence of culpable homicide has been committed, have been issued by 
the Calcutta High Court:—In cases where death appears to have resulted from 
injuries voluntarily inflicted bj the party accused, Magistrates ought to be very 
careful not to take it upon themselves to absolve the accused from the graver 
charge, and convict, of hurt or grievous hurt only, unless they are quite clear 
that there is no sufficient evidence to warrant a commitment to the Sessions for 
murder, or culpable homicide not amounting to murder.— Calc . H. C. C . O 
No. 9 oj Qth September 1869, Wilkins, , p. 112. 

In a trial before a Deputy Commissioner invested with special powers under s.30, 
the accused was charged with culpable homicide not amounting to murder under s. 304 
of the Indian Penal Code, and there was some evidence, which would, if believed, 
have supported a charge of murder, but the Court did not consider that evidence 
sufficiently strong to warrant such a charge, and proceeded to try the case as upon a 
charge under s. 304 of the Indian Penal Code only—a charge which the Deputy 
Commissioner was empowered to try. The Court said : ** Section 209 empowers a 
Magistrate holding an inquiry to try the case himself, if he thinks that only an 
offence within bis jurisdiction has been committed. This is the view which 
we understand the Deputy Commissioner has taken, and we cannot therefore hold 
that it was not authorized by law, or that he had acted without jurisdiction, merely 
because there is some evidence which, if believed, would substantiate the charge of 
murder, an offence beyond his jurisdiction. At the same time we think this course 
should very rarely, if ever, bo taken by an officer invested with special powers under 
bs. 30 and 34 of the Criminal. Procedure Code, and that in adopting it, any such 
officer incurs & very grave responsibility.”— Empress v. Parmamind , 13 C. L. R., 

375; (S. C.) I. L. K., 10 Calc., 85. 

So, in the case of Lachman v. Juala , I. L. R., 5 All., 161, Mahmood, J., held, 
that a Magistrate inquiring into a case exclusively triable by the Court of Session 
is not bound to commit the accused for trial where the evidence for the prosecution, 
if Relieved, would end in a conviction, but that he is competent, if he discredit such 
evidence, to discharge the accused. The High Court would only interfere under 
8.437 in such a case, if it came to the conclusion that the Magistrate lmd illegally 
and imprqpeiiy underrated the value of evideuce. — Puran Telee v. Dhuthoo Dhome , 

9 W. U., Cr., 5. 
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Ch. XVIII 
a. 210 


210. When, upon such evidence being taken and such 
When charge is to examination (if any) being made, the Magis- 
be framed. trate finds that there arc sufficient grounds 

for committing the accused for trial, he shall frame a charge 
under his hand, declaring with what oftence the accused is 
charged. 

As soon as the charge has been framed, it should be read 
charge- to be ex- and explained to the accused and a copy 
plained”nu<l copy fur- thereof shall, if he so requires, be given to 
uished to accused. him free of cost. 


The first paragraph of this section embodies the provisions of s. 195, expl. iii, 
and ss. 196 and 198, para. 1, of Act X of 1872; sec also Act IV of 1877, ss. 88 and 
89, omitting paras. 3 and 4 of the last-named section. The last paragraph of the 
section corresponds with s. 199 of Act X of 1872; see also Act X of 1875, s. 13, 
and Act IV of 1877, s. 90. 

The duty of a committing officer is to ascertain whether, by the evidence 
for the prosecution, a prima facie case has been made out against the accused.— 
Reg . v. Maha Singh , 3 All., 27. 

It was held by Sa it gent, 0. J., and Bayley, J. (Scott, J., dissentients ), that in 
the Code generally the word “ charge” is used as a statement of a specific offence 
and not qs indicating the entire series of offences of which a prisoner is accused. 
— Queen v. Appa Subhana Mendre , T. L. B., 8 Bom., 200. In Form No. 28 in the 
second Schedule, the term is undoubtedly used as containing several heads of 
offences, but the Court was of opinion, in tbc case quoted, that that exception could 
not outweigh the conclusion to be drawn from the body of the Code itself. See 
further upon this point, ss. 221, 226, and 227. 

Section 347, post, provides: —“ If in any inquiry before a Magistrate, or in any 
trial before a Magistrate before signing judgment, it appears to him at any stage 
of the proceedings that the case is one which ought to be tried by the Court of 
Session or High Court, and if he is empowered to commit for trial, he shall stop 
further proceedings, and commit the accused under the provisions hereinbefore 
contained. If such Magistrate is not empowered to commit for triul, he shall 
proceed under s.346.” 

In framing alternative charges of giving false evidence, the charges must show 
clearly the statements alleged to be false; see Cir. Or. No. 3 of 1866, 5 W. K.,' 
CJr. Cir., p. 2 ; Reg . v. Soonder Mohooree, 5 Wym. Cr. llul., 33. See ss. 221 and 
223, illustration (b ). 

When there has been a riot and fight between two parties, the members of 
each should be tried separately, and it is wrong to commit the members of both 
parties for trial together upon joint charges as if they had had one common 
object.— Queen v. Sheikh Uazn , 8 W. It., Cr., 47; (S. C.) 4 Wym. Cr. liul. 
(F. B.), 13; Queen v. Durzoolla , 9 W. It., Cr., 33. 

Two or more prisoners committing acts of perjury on different occasions ought 
not to be tried on one charge. Where two prisoners were alleged to have given 
false evidence in a case, and were tried on one charge, it was said that the circum¬ 
stance that the evidence related in both cases to the same subject-matter, or even 
that the false statements were similar, made no difference in principle.— Calc . //. C. 
C. L., 20 th July 1868, 2 VV. It., C. L., 21. See Empress v. Niaz Ali , I. L. It., 

5 Alla., 17, which has been overruled by Empress v. Gimlet , I. L. It., 7 All., 44. 
Sec Empress v. Ramji Snjabarao , I. L. 11., 10 Bom., 124. 

Some of several persons implicated in the commission of the same offence should 
not be tried by the Magistrate , whilst others are committed to the Sessions .— 
When several persons are accused of the commission of the same offence, it would 
be obviously inconvenient, if a Magistrate were to punish some and commit others 
to .a Court of Session ; and as the Code does not seem to contemplate such proce¬ 
dure, the Magistrate should, if he considers the case to be one for the Sessions, com¬ 
mit all those concerned for trial before that tribunal.— Calc . H. C\ C. 0. a No. 100 
of 27 th May 1862, Wilkins, p. 108. 
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Chapter XIX (ss. 221—240) deals with the form, joinder, and withdrawal of ch. XVIII 
charges. A number of forms of charges will be found in Schedule V, XXVIII, post . §. 211 

As to the persons who may be charged jointly, see s. 239 and the note thereto. As to 
trial of a European British subject accused joiutly with Native, see ss. 214 and 
452. Where any question arises os to the sanity of an accused person, recourse 
must be had to Chap. XXXIV, post . 

When a commitment is made, the Magistrate should notify the fuct, and 
transmit the following papers to the Court of {Session 

(a) a copy of the charge ; 

(b) calendar; 

(c) reasons for commitment; 

(d) record of original inquiry. 

Besides these, any weapons or other articles of property necessary to be 
produced in evidence must be sent, or be forthcoming at the trial.— Smyth, p. 95. 


211 . The accused shall be required at once to give in. 
List of witnesses for orally or in writing a list of the persons 
defence on trial. (if any) whom he wishes to be summoned 

to give evidence on his trial. 

The Magistrate may, in his discretion, allow the accused to 
Further list give in any further list of witnesses at a 

subsequent time ; and, where the accused 
is committed for trial before the High Court, nothing in this 
section shall be deemed to preclude the accused from giving, 
at any time before his trial, to the Clerk of the Crown a fur¬ 
ther list of the persons whom he wishes to be summoned to 
give evidence on such trial. 


Act X of 1872, s. 200, paras. 1 and 3 ; Act IV of 1877, s. 91. 

It is the Magistrate's duty to summon witnesses for the accused who can speak 
to the facts of the case, and ho ought not to determine beforehand what credit he 
will give to their evidence (In the matter of Mohima Chandra Shah , 6 B. L. It., 
Appx., 78); and the refusal to summon witnesses cited by the accused on tbe 
ground of their being implicated in tbe charge, vitiates the trial and conviction. 
—Ram Shuhai Chowdhry v. Sanker Bahadur , 6 B. L. U., Appx., 65. 

When a prisoner gives in a list of the witnesses he wishes to summon after 
his case has been committed, the Magistrate is bound to exercise his discretion 
upon the poiut, and to state whether he will summon the witnesses or not, and he 
ought to state his reasons for not doing so. If he thinks the witnesses were 
included for the purpose of delay, he should proceed under s. 217, infra . Sec 
Reg. v. Rajcoomar Mooherjee , 16 W. li., Cr., 14. 

There is no reason to refuse an application for summons simply because a 
large number of witnesses is mentioned therein.— Ilurendra Naruin Singh Chowdhry 
v. Bhohani Prea Baruani , I. L. R., 11 Calc., 762, p. 766. 

Section 231 provides that whenever a charge is altered by the Court after the 
commencement of the trial, the prosecutor and the accused shall be allowed to 
recall or resummon, and examine, with reference to such alteration, any witness 
who may have JL>een examined; and s. 291, that the accused shall be allowed to 
examine any witness not previously named by him, if such witness is in attendance; 
but be shall not, except as provided in ss. 211 and 231, be entitled of right to 
have any witness summoned other than tbe witnesses named in tbe list delivered 
to the Magistrate by whom he was committed for trial. 

So, a prisoners entitled, as a matter of right, to have any witnesses named in 
the list which he delivers to the Magistrate summoned and examined (Queen v. Pro- 
snnno Coomar Moitro, 23 W. R., Or., 56; Queen v. Bhooban Isher Oosamee , 2W. R., 
Cr., 6; Queen v. Abdool Setur , 3 W. R., Cr., 36); but he is not entitled ns of 
right to have witnesses not named by him before tbe Magistrate summoned at tbe 
Sessions trial.— Queen v. Boidnath Singh , 3 W. R., 29. 
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XVIII A Magistrate is at liberty, under s. 216, to decline to summon the persons 
secs. named on tlie list when the prisoner declines to satisfy him that they are material 
212-213 witnesses, but he ought to fix the amount which he considers necessary to defray 
the cost of the attendance of the persons named, and intimute to the prisoner his 
readiness to issue summonses on that amount being deposited .—In re Subharaya 
Mudnli , 4 Mnd. H. 0. R., 81. 

The following rule for regulating the practice of the subordinate Courts has 
been promulgated by the Judicial Commissioner of British Bunnah :—Whenever 
an accused person is committed for trial before the Court of Session or High Court, 
the Magistrate shall, after the charge has been read and explained to the accused 
person, require him to give in a list of witnesses as provided in s. 200 of the Code 
of Criminal Procedure (Act X of 1872) (see ss. 211, 212, and 213 of this Code), and 
the Magistrate shall record the fact of such requirement having been made, and 
shall record the list of witnesses, if any, so named; and also the nnmes of such 
witnesses ns, under s. 359 of the said Code (s. 216 of this Code), he may decline to 
summon and the reason for refusal. Such record shall, with the other proceedings, 
*be sent to the Court to which the accused person has been committed for trial.— 
Burmuh Gazette , 1878, p. 139. 

See ss. 231 and 291, post, as to the right of the accused to have witnesses 
summoned. 


212. The Magistrate may, in his dis- 

Power of Magistrate cretion, summon and examine any witness 

? to examine such wit- , \ .. . J , 

nesses. named in any list given in to him under 

section 211. 

Act X of 1872, s. 200, first part of para. 2 ; Act IV of 1877, s. 91. See a. 
216, infra. 

213. When the accused, on being required to give in a 
Order of commit- list under section 211, has declined to do 
ment. so, or when he lias given in such list and 

the witnesses (if any) included therein whom the Magistrate 
desires to examine have been summoned and examined under 
section 212, the Magistrate may make an order committing 
the accused for trial by the High Court or the Court of 
Session (as the case may be), and (unless the Magistrate is a 
Presidency Magistrate) shall also record briefly the reasons 
for such commitment. 

Compare Act X of 1872, s. 198, para. 1, and s. 200, para 2; and Act IV of 
1877, s. 89, para. 1, and s. 91. 

The signature of the Magistrate to a warrant of commitment should not be 
affixed by a stamp. — Snbramanya v. Ayyar, T. Jj. R., 6 Mad., 396. 

By C. O. No. 8 of 18tli August 1882, all judicial officers were reminded that 
in case of all documents which are required by law to be signed, the impression 
of a stamp having the officer’s name is insufficient and illegal.— Wilkins, pp. 119, 120. 

Where a Magistrate, after examining four witnesses for the prosecution, dis¬ 
charged the accused, but subsequently, on becoming aware that there was a fifth 
witness present, the Magistrate cancelled his order of discharge, took further 
evidence, and committed the accused for trial to the Court of Session, it was 
held, that the commitment was good.—7 Mad. II. C. 11., Appx., xl. 

In preparing 1 the reasons for commitment,' the committing Magistrate 
should marshal the evidence in the order in which it should come uuder judicial 
consideration— 

(a) the medical evidence, if any ; 

(5) evidence of the identity of the body or property, and the direct evidence 
of the preparation of the crime; 
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(c) evidence to the discovery of the offender and his arrest; 

(d) circumstantial and other evidence. 

— Smyth , p. 95. 

A commitment once made can be quashed by the High Court only, and only on 
a point of law.— 5. 21 5, post. 

The duty of a committing officer is to ascertain whether, by the evidence for 
the prosecution, a primd facie case lias been made out against the accused.— Reg. 
v. Maha Singh , 3 All., 27. 

In framing alternative charges of giving false evidence, the charges must show 
clearly the statements alleged to be false : seo Cir. Or. No. 3 of 1866, 5 W. K., 
Cr. Cir., p. 2 ; Reg. v. Soondcr Mohooree , 5 VVym. Cr. ltul., 33. See Empress v. 
'Ghulcti I. L. 11., 7 All, 44. 

When there has been n riot and fight between two parties, the members of 
each should be tried separately, and it is wrong to commit the members of both 
parties for trial together upon joint charges as if they had had one common 
object .—Queen v. Sheikh Bazu , 8 \V. It., Cr., 47 ; (S. C.) 4 Wym. Cr. ltul. 
(F. B.), 13; Queen v. Durzoollah , 9 \V. It., Cr., 33. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, it was 
held, the case of each person accused should be separately inquired into and, if 
committed for trial, tried separately. It is wholly erroneous to include them in ono 
joint charge .—Empress v. Niaz Ali , I. L. It., 5 All., 17, overruled on another 
point by Empress v. Ghnlct , I. L. It., 7 All., 44 ; see Reg. v. Zameerun y 6 W. It., Cr. 
(F. B.), 65 ; Reg. v. Mahomed Uoomayoon Shaw , 13 B. L. It., 324. 

So, in Calcutta it was laid down that two or more prisoners committing acts of 
perjury on different occasions ought not to be tried on one charge. Where two 
prisoners were alleged to have given false evidence in a case, and were tried on one 
charge, it was said that the circumstance that the evidence related in both cases to 
the same subject-matter, or even that the false'statements were similar, made 
no difference in principle.— Calc. II. C. C. L ., 20/A July 1868, 2 W. It., C. L., 2. 

When several persons are accused of the commission of the same offence, it 
would be obviously inconvenient if a Magistrate were to punish some and commit 
others to a Court of Session ; and as the Code does not seem to contemplate such 
procedure, the Magistrate should, if he considers the case to be one for the 
Sessions, commit all those concerned for trial before that tribunal.— Calc . H. C. 
C. O ., No. 100 of 127/A May , 1862, Wilkins , p. 108. 

See note to s. 210, supra. 


214 . If any person (not being an European British sub- 
ject) is accused before a Magistrate other 
Bid^PreBidcnoy^owns than a Presidency Magistrate of having 
jointly with European committed an offence conjointly with an 
British subject. European British subject who is about to 

be committed for trial, or to be tried before High Court on a 
similar charge arising out of the same transaction, and the 
Magistrate finds that there are sufficient grounds for com¬ 
mitting the accused for trial, he shall commit him for trial 
before the High Court, and not before the Court of Session. 

Act X of 18^2, a. 197, omitting the explanation. 


215 . A commitment once made under section 213 or 


Quashing comifiit- 
ments under section 
213 or 214. 


section 214 by a competent Magistrate can 
be quashed by the High Court only, and 
only on a point of law. 


Act X of 1872, s. 197, explanation, and last paragraph. As to what Magis¬ 
trates are empowered to commit, see 8. 206 and note thereto. Under s. 532, iw/ra, 


Ch. XVIII 
seos. 
214-215 
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Ch. XVIII a commitment made by a Magistrate not duly empowered may be accepted by tbe 
8. 216 Court to which the commitment has been made, if the accused has not been pre¬ 
judiced. See Empress v. Pirya Gopal t I. L. R., 9 Bom., 100; Empress v. 
Lachman Singh , I, L. R., 2 AH., 398. 

Tn the case of Alim Mandle , 11 C. L. R., 55, a commitment made by a 
Magistrate without jurisdiction was held to be void, and it was therefore considered 
that it was not necessary to refer the matter to the High Court to have it set 
aside. 

In the case of Queen v. KanjamuJai Padayachi , I. L. R., 6 Mad., 572, an accused 
person had been discharged by a Subordinate Magistrate, and the District Magis¬ 
trate directed the committal of the accused to the Court of Sessions under s. 436, 
post, without calling upon him to show cause why he should not be committed. 
The High Court set aside the order of committal, and the commitment made there¬ 
under as illegal. Want of evidence is sufficient ground for quashing a commitment. 
—Empress v. Narotam Das , I. L. It., 6 All., 98. 

.Where an accused was committed by a Magistrate of the first class for trial 
by the Sessions Court, on a charge of having given false evidence in a judicial 
proceeding before the Sessions Judge, there being no Assistant Sessions Judge or 
Joint Sessions Judge, it was held, that the commitment could not be quashed, there 
being no error in law, and that the case must, therefore, be transferred for trial 
to another Court of Session. But in such a case the bettor course would be for 
the Magistrate to try the case himself, and if he is incompetent to pass a sufficient 
sentence, for the Sessions Judge to refer the case to the High Court for enhance¬ 
ment of sentence.— Ucg. v. Gaji Kom llancc , I. L. R., 1 Bom., 311. See Empress 
v. Jangibir , I. L. R., 4 All., 150. 

Where a Magistrate, aftar examining four witnesses for the prosecution, dis¬ 
charged the accused, but subsequently, on becoming aware that there was a fifth 
witness present, cancelled his order of discharge, took further evidence, and com¬ 
mitted the accused for trial to the Court of Session,—it wus held, thut the commit¬ 
ment was good.—7 Mad . II, C. R ., Appx ., xl. 


216. When the accused has given in any list of witness- 

Summonsto witness- e8 l Under 8e( J tio11 2 }} and ba8 been COinmit- 
cs for defence when ted for trial, the Magistrate shall summon 
nee used is committed. such of the witnesses included in the list as 

have not appeared before himself, to appear before the Court to 
which the accused has been committed : 

Provided that where the accused has been committed to 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, 
and such witnesses may be summoned accordingly : 

Provided also that if the Magistrate thinks that any wit- 

Refusal to summon ness ia included in the list for the purpose 
unnecessary w i t n e ss of vexation or delay, or of defeating the 
unless deposit made. e nds of justice, the Magistrate may require 

the accused to satisfy him that there arc reasonable grounds 
for believing that the evidence of such witness is material, 
and, if he is not so satisfied, may refuse to summon the wit¬ 
ness (recording his reasons for such refusal), or may, before 
summoning him, require such sum to be deposited as such 
Magistrate thinks necessary to defray the expense of obtain¬ 
ing the attendance of the witness. 
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The first paragraph of this section corresponds with s. 3 58 of Act X of 1872 ; Ch. XVIII 
as to the second, compare s. 92 of Act IV of 1877 ; and as to the third, see s. 359 s. 217 
of Act X of 1872. 

As to process for compelling the production of evidence on the trial of warrant- 
cases at the instance of the accused, see s. 257, infra . 

See notes to s. 291, infra. 

In the case of Empress v. Rajcoomar Singh , I. L. R., 3 Calc., 573 ; (S.C.) 

2 C. L. R., 62, the following remarks were made by Jackson, J. :—“I understand 
s. 359 (of Act X of 1872) to mean that if, among the persons named by the accused 
as witnesses to a defence, the Magistrate considers that any particular witness is 
included for the purpose of vexation and delay, he is to exercise his judgment and 
inquire whether the witness is material. I have never heard it was intended by 
that provision to enable the Magistrate to inquire generally into what the defence 
of the accused is to be, and to consider whether, on learning the nature of the 
defence, he is absolutely to ubstain from summoning the whole of the witnesses cited 
by the accused." 

A Magistrate is at liberty, under this section, to decline to summon the persons 
named on the list when the prisoner declines to satisfy him that they are material 
witnesses, but he ought to fix the amount which he considers necessary to defray 
the cost of the attendance of the persons named, and intimate to the prisoner his 
readiness to issue summonses on that amount being deposited.— In rc Subharaya 
Mudali , 4 Mad. 11. O. R., 81. 

A Magistrate is not at liberty to refuse to summon a witness tendered by an 
accused person, except upon the grounds specified in this section. If he does 
refuse, he must proceed under the section.— In re Deela M ah ton v. Sheo Dyal 
Koeri , I. L. K., 6 Calc., 714. The fact that the accused had, at the close of his case, 
stated that he did not wish to call the witnesses whom he afterwards tendered, is no 
reason for refusing to summon them to meet fresh evidence taken by the Magis¬ 
trate.— Ibid. 

In warrant-cases, if the accused applies to the Magistrate to issue any process 
for compelling the attendance of ^my witness (whether lie has or has not been pre¬ 
viously examined in the case) for the purposes of examination or cross-examination 
or the production of any document or other thing, the Magistrate shall issue 
such process unless he considers that such application should be refused on the 
ground that it is made for the purpose of vexation or delay, or for defeating the ends 
of justice. Such ground shall bo recorded by him in writing. The Magistrate 
may, before summoning any witness on such application, require that his reason¬ 
able expenses incurred in attending for the purposes of the trial be deposited 
in Court.—5. 257, post. 

When the Magistrate has ordered a summons to issue for the attendance of 
a witness for the defence, and the witness does attend after due service of the 
summons, the Magistrate cannot refuse to issue a fresh summons on the ground 
that there has been some delay in the service of the summons.— Empress v. Rukn - 
uddin, I. L. R., 4 All., 53. In such a case s. 257 was held not to apply.— Ibid. 

Under s. 231, post, whenever a charge is altered by the Court after the com¬ 
mencement of the triul, the prosecutor and the accused shall be allowed to recall or 
resummon, and examine, with reference to such alteration, any witness who may have 
been examined; and s. 271 provides that, in trials before High Courts and {Sessions 
Courts, the accused shall be allowed to examine any witness not previously 
named by him, if such witness is in attendance ; but he shall not, except ns pro¬ 
vided in ss. 211 and 231, be entitled of right to have any witness summoned other 
than the witnenes named in the list delivered to the Magistrate by whom he was 
committed for trial. 


217 . Complainants and witnesses for the prosecution and 
defence, whose attendance before the Court 
niits°aud witneTes of Session or High Court is necessary, and 

who appear before the Magistrate, shall 
execute before him bonds binding themselves to be in attend- 
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ancc when called upon at the Court of Session or High Court 
to prosecute or to give evidence, as the case may be. 

If any complainant or witness refuses to attend before the 
„ . . , , Court of Session or High Court, or to exe- 

in case of refusal to cute the bond above directed, the Magis- 
attend or to execute trate may detain him in custody until he 
,0IH ’ executes such bond, or until his attendance 

at the Court of Session or High Court is required, when the 
Magistrate shall send him in custody to the Court of Session 
or High Court, as the case may be. 

Act X of 1872, s. 360 ; Act IV of 1877, s. 93. 

Prosecutors and witnesses should be ‘ bound over to appear' at the next 
Criminal {Sessions commencing on ... . 

It will be the duty of the Magistrate, in order to prevent hardship and un* 
necessary detention to such person, so to arrange the coming on of cases before tbo 
Court of Session, that such parties may not be brought from their homes to the 
Sudder Station before they are actually required, and that they should have written 
notice of the specific date on which their attendance will be necessary, and it should 
be carefully explained that failure to attend will be severely dealt with.— Wilkins , 

p. 111. 

218 . When the accused is committed for trial, the 
„ . , Magistrate shall issue an order to such 

to be notified. person as may be appointed by the Local 

Government in this behalf, notifying the 
commitment and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that ^uch person is 
already aware of the commitment and the form of the charge ; 

and shall send the charge, the record of the inquiry, and 

Charge, &c., to be m 7 wca P on °. r other thing which is to be 
forwarded to High produced in evidence, to the Court of Ses- 
Couit or Court of Ses- sion or (where the commitment is made to 

8I0 ‘ , ' the High Court) to the Clerk of the Crown 

or other officer appointed in this behalf by the High Court. 

When the commitment is made to the High Court and 

English translation an y P arfc . of the record is not in English, 
to be forwarded to an English translation of such part shall 
High Court. be forwarded with the record. 

As to the first clause, compare Act X of 1872, s. 202, para. 1, as amended by 
Act XI of 1874, s. 15 ; and us to the second and third cluuseB, Act X of 1872, 
8. 198, paras. 2, 3, and 4. 

For form of notice of commitment by Magistrate to Government Pleader, see 
SScbed. V, No. 27. b 

When a commitment is made to the Court of Session, the record of the Magis¬ 
trate is to include— 

First —the proceeding by which the case is originated in the Magistrate's Court. 

Secondly —all papers showing the steps taken under the authority of the Magis¬ 
trate upon the complaint; the summons, if any, and its return; the warrant and 
the return, or other documents showing how and when it has been executed ; also 
any search-warrant, and the report showing how it has been executed; 
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Thirdly —the report, if any, on siich inquiry ns that under ss. 174 and 202; 

Fourthly —the orders, if any, sanctioning the prosecution, when such sanction 
is neoessary; 

Fifthly —the order, if any, withdrawing the case from one Court or transferring 
it to another Court. .The papers on the record of the Magistrate are not evidence 
in the Court.of Session either for or against the accused, except so far as they are 
formally put in at the trial and accepted by toe Court as evidence.— Calc . H. C. 
C. C., No. 1 of 23 rd January 1872, Wilkins , p. 109. 

The following further directions for guidance of Magistrates in making com¬ 
mitments to the Court of Session have been published by the Calcutta High Court: 

(a.) Whenever a case is committed to the Court of Session, the names of the 
witnesses shall be entered on the back of the copy of the charge which has to be 
forwarded to that Court under s. 198 (s. 218) of the Codo of the Criminal Proce¬ 
dure. This copy sliull be placed by the Sessions Judge at the beginning of the 
record of the trial in his Court. 

(&.) The observations or judgment of the Magistrate in committing the 
prisoner shall always go up in original with the record, and they, with the original 
depositions, should be read by the Judge before the trial. Abstracts of the evi¬ 
dence are considered unnecessary, and they are at times misleading. 

(c.) Magistrates should be careful to arrange their commitments with a view to 
the trials taking place at the earliest or next ensuing Sessions in order to avoid the 
needless detention of accused persons for prolonged periods. 

( d .) Whenever a commitment is made, intimation shall be immediately given 
to the Court of Session, through the Magistrate of the District, by a letter in the 
following form :— 

From 

The MAGISTRATE or 
To 

The SESSIONS JUDGE op 

Sib, — I beg to report that I^have this day committed, to take his trial before 
the Court of Session, the person named in the margin, on the charge specified 
below. 

I have, &c., 

A. B.*, 

Magistrate (as the case may he). 

(Charges should follow here.) 

(e.) It will be unnecessary for the Court of Session to send any answer fixing 
a date for the trial, but the Judge will be guided by the information which he 
thus receives in estimating the time which it will bo necessary to devote to the 
Criminal Sessions, and consequently at what period he will be able to take up civil 
business thereafter. 

(/■.) Prosecutors and witnesses should be bound over to appear “ at the next 
Criminal Sessions commencing on .” 

(g.) It will be the duty of the Magistrate, in order to prevent hardship and 
unnecessary detention to such persons, so to arrange the coming on of cases 
before the Court of Session that such parties may not be brought from their 
homes to the Sudder Station before they arc actually required, and that they 
should have written notice of the specific date on which their attendance will 
be necessary, and it should be carefully explained that failure to attend will be 
severely dealt with. 

(A.) The directions herein contained for committing Magistrates are to be 
observed, so far as they are applicable, by Civil Courts and other authorities com¬ 
mitting persons for trial at the sessions. 

(t.) At each periodical sessions all persons awaiting trial shall be brought 
before the Judge in open Court; and, if the Government Prosecutor is not pre¬ 
pared to go to trial in any particular case, he should be required to show cause, 
properly supported, why the accused should not be acquitted and released, the 
accused himself being also heard in answer to such cause shown. 

O'.) Sessions Judges are reminded that trials must not be too lightly post¬ 
poned. It cannot be too often pointed out that a further detention of an accused 

(A.H., C.P.C.) 14 


Ch. XVIII 
s. 218 
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SUMMONING SUPPLEMENTARY WITNESSES. 


Oh. XIX person in jail for perhaps two months is in itself no trivial infliction, and is only 
justified when there is apparently a good case against the prisoner, and when the 
810-220 Judge is satisfied that, for the ends of justice, it is necessary to postpone the 
trial.— Calc, H. C. C. ONo. 5 of Uth October 1879, Wilkins , pp. 101—3. 

219 . The Magistrate may summon and examine sup- 
Power to summon plementary witnesses after the commitment 

supplementary wit- and before the commencement of the trial, 
nesses - and bind them over in manner hereinbefore 

provided to appear and give evidence. 

Such examination shall, if possible, be taken in the pre¬ 
sence of the accused, and, where the Magistrate is not a Pre¬ 
sidency Magistrate, a copy of the evidence of such witnesses 
shall, if the accused so require, be given to him free of cost. 

Act X of 1872, s. 357, para. 2; Act IV of 1877, s. 91, para. 4. 

Under s. 548, any person affected by a judgment or order passed by a 
Criminal Court is entitled to have a copy of the tludge’s charge to the jury, or of 
any order or deposition or other part of the record, on payment for the same, 
unless the Court, for some special reason, thinks lit to furnish it free of cost. 

220 . Until and during the trial, the Magistrate shall, 
Custody of accused subject to the provisions of this Code 

pending trial. regarding the taking of bail, commit the 

accused, by warrant, to custody.' 

Compare Act X of 1875, a. 26, and Act IV of 1877, s. 91, para. 4. 

As to bail, see Chap. XL, and as to place of imprisonment, see s. 541, infra. 


CHAPTER XIX. 1/. . 

OF THE CHARGE. 

Form of Charges. 

In the recent case of Queen v. Appa Subhana Mendre , I. L. It., 8 Bom., 200, 
the question as to the meaning of the term ‘ charge/ as used in the Code, was 
discussed upon a case reserved by Scott, J., under s. 434 of the Codec Sargent, 
C. J., and Bayley, J., held, that the term is used throughout the Code except in 
Form 28, Sched. II, as meaning the statement_of a specific offence, and not as 
indicating the entire series of offences of which a prisoner is accused. Scott, J., 
dissented. He was of opinion that the term was used both as indicating the 
whole series of counts or heads of charge, and-, also, as indicating a charge of one 
specific offence; and. that in s. 227, post, it was used in the former sense. See 
further notes to ss. 226, 227, 228, 236, and 237. 

Mr. Justice Stephen, the framer of the Code of 1872, in hisdlistory of Crimi¬ 
nal Law, Vol.Ill,p.337,says, in a note on ss. 221, 240 of the present Code : “I 
drew these sections in the Code of 1872. They are re-enacted with little alter¬ 
ation/’ And then he goes on to say: “ The provisions relating to ‘ charges * are 
intended to provide that ‘the charge’ shall give the accused full notice of the 
offence charged against him, but that the only result of anjUefect in the charge 
shall be an amendment in terms as to delay or a new trial, if the accused seems to 
.have been misled.” 

It is quite clear from this passage, Scott, J., considered, that the intention of the 
Legislature was to permit all amendments which would not prejudice the prisoner 
In his defence. In other words, prejudice to the prisoner was intended for the 
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future to be the test of admissibility or rejection of proposed amendments.— 
Queen v. Subhana Mentire, I. L. R., 8 Bom., 213. 


221. Every charge under this Code 
fence” 8 ** *° Stnte ° f " s ^all state the offence with which the 

accused is charged. 

Specific name of If the law which creates the offence gives 

offence sufficient des- it any specific name, the offence may be 
cnption. described in the charge by that name only. 

If the law which creates the offence docs not give it any 
specific name, so much of the definition of 
the offence must be stated as to give the 
accused notice of the matter with which he 


How stated where 
offence has no specific 
name. 


is charged. 


The law and section of the law against which the offence 
is said to have been committed shall be mentioned in the 
charge. 

The fact that the charge is made is equivalent to a state- 
What implied in ment that every legal condition required by 
ch| * r g e - law to constitute the offence charged was 

fulfilled in the particular case. 

In the Presidency-towns the charge shall be written in 
English ; elsewhere it shall be written either 
in English or in the language of the Court. 
If the accused has been previously convicted of any 
offence, and it is intended to pi’ove such 
previous conviction for the purpose of 
affecting the punishment which the Court 
is competent to award, the fact, date, and place of the previous 
conviction shall be stated in the charge. If such statement is 
omitted, the Court may add it at any time before sentence is 
passed. 

Illustrations . 


Language 0 f charge, 
o n o 


Previous conviction 
when to be set out. 


(a.) A is charged with the murder of B. This is equivalent to a state¬ 
ment that A’s act fell within the definition of murder given in ss. 299 
and 300 of the Indian Penal Code; that it did not fall within any of the 
general exceptions of the same Code; and that it did not fall within any 
of the five exceptions to a. 300, or that, if it did fall within exception 1, one or 
other of the thre* provisos to that exception applied to it. 

(5.) A is charged, under s. 32G of the Indian Penal Code, with volun¬ 
tarily causing grievous hurt to B, by means of an instrument for shooting. 
This is equivalent to a statement that the case was not provided for by s. 335 
of the Indian Penal Code, and that the general exceptions did not apply to it. 

(c.) A is accused of murder, cheating, theft, extortion, adultery, or criminal 
intimidation, or using a false property-mark. The charge may state that A com¬ 
mitted murder, or cheuting, or theft, or extortion, or adultery, or criminal intimi¬ 
dation, or that ho used a false property-mark, without reference to the definitions of 
those crimes contained in the Indian Penal Code; but the sections under which 
the offence is punishable mast, in each instance, be referred to in the charge. 


Ch. XIX 
s. 231 
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. XIX (d.) A is charged, under s. 184 of the Indian Penal Code, with intentionally 
222 obstructing a sale of property offered for sale by the lawful authority of a publie 
servant. The charge should be in those words. 

Compare Act X of 1872, s. 439, and Act IV of 1877, s. 94. Similar provisions 
to those contained in the last paragraph were contained in s. 118 of Act X of 1875. 

Para . 2 and illustration (c)—Read in connection with s. 223, illustration (5). 

Para . 5—Compare s. 105 of the Evidence Act (I of 1872), which provides: 

“ When a person is accused of any offence, tho burden of proving the exist¬ 
ence of circumstances bringing the case within any of the general exceptions in 
the Indian Penal Code, or within any special exception or proviso contained in any 
other part of the same Code, or in any law defining the offence, is upon him, and 
the Court shall presume tho absence of such circumstances. 

Illustrations . 

“ (a.) A, accused of murder, alleges that, by reason of unsoundness of mind, he 
did not know the nature of the act. The burden of proof is on A. 

“(5.) A, accused of murder, alleges that, by grave and suddenprovocation, he 
was deprived of the power of self-control. The burden of proof is on A. 

“ (c.) Section 325 of the Indian Penal Code provides that whoever, except in the 
case provided for by s. 335, voluntarily causes grievous hurt, shall be subject to cer¬ 
tain punishments. A is charged with voluntarily causing grievous hurt under 
s. 325. The burden of proving the circumstances bringing the case under s. 335 
lies on A." 

Para. 7—As to proving previous convictions, see s. 310. 

If it is intended to pr<we a previous conviction against an accused person for 
the purpose of enhancing the punishment, it is necessary to state the fact of that 
previous conviction in the charge. If it is omitted, it may be added to tho charge 
at any time previous to the sentence being passed, but not after.—Queen v. Raj* 
coomar Bose , 19 AV. R., Cr., 41: and see Queen v. Esan Chunder Dey , 21 AV. R., 
Cr., 40. As to cases in which the accused is liable under the Whipping Act, see 
Badiya v. Queen, I. L. It., 5 Mad., 158 ; and Mad. H. C. Cir. Order, No. 2686, dated 
20th Dec., 1881. A statement in a Court that, at the time when the prisoner com¬ 
mitted the offence, he had been previously convicted of offences punishable under 
the Indian Penal Code, is not a sufficient compliance with tho provisions of this 
paragraph.— Queen v. Sheik Jakir , 22 W. R., Cr., 89. 

Tho previous conviction should form the subject of a separate head of the 
charge, and to this the accused person should only be required to plead if he has 
been convicted of the offence for which he has been under trial. If he admits the 
previous conviction, that will suffice; but if he denies it, it should be proved by 
recording the finding in the previous case and the evidence of the jailor or other 
person as to the identity of the accused with the person previously convicted.— 
Bom . H. C. Cir., 44; see also Mad. //. C. Pro., 23 rd Sept. 1878, Weir , p. 4. 

For form of charges, see Sclied. V, No. XXVIII. 

In oharging a previous conviction, the charge should run— 

“ That you, , before the committing of the said offence, were committed 

on the day , in Calendar No. of , on the file of the , 

of an offence punishable, under Chapter of the Penal Code, with imprison¬ 
ment for a term of three years, to wit the offence of , which conviction 

is still in full force and effect, and that you are thereby liable to enhanced punish¬ 
ment under s. 75 of the Indian Penal Code and within the cognizance of .” 

— Mad. H. C. Pro., 17 th April 1868, Weir, p. 4. 


222. The charge shall contain such particulars as to the 

Particulars as to time, and Pj“° °{ the alleged offence, and 

place, and person. the person (if any) against whom, or the 

thing (if any) in respect of whioh, it was 
committed, as are reasonably sufficient to give the accused 
notice of the matter with which he is charged. 

Act X Of 1872, s. 440; Act IV of 1877, s. 95 . 
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In the case of Behari Mah ton v. Empress, I. L. R., 11 Calc., 106, where the 
foundation of the charges lay in the fact that the accused was alleged to have been 
a member of an unlawful assembly, the Court (Mitter and Norris, JJ.) said : “ An 
accused is entitled to know with certainty and accuracy the exact value of the charge 
brought against him. Unless he has this knowledge, he must be seriously prejudiced 
in his defence. This is true in all cases, but it is more especially true in cases 
where it is sought to implicate an accused person for acts not committed by himself 
but by others with whom he is in company.” 

So, in the case of Empress v. Khairati , I. L. R. f 6 AH., 204, where a person 
was tried for an unnatural offence and convicted on a charge which did not allege the 
time when, place where, or point to any known or unknown person with whom the 
offence was committed, and without any proof of these particulars, the facts proved 
against him only being that ho habitually wore women’s clothes, exhibited physical 
signs of having committed the offence,—it was held that the conviction was not 
sustainable. See the remarks of Straight, J., p. 207. 

223 . When the nature of the case is such that the parti- 
When manner of culars mentioned in sections 221 and 222 

committing offence do not give the accused sufficient notice of 
must e stated. the matter with which he is charged, the 

charge shall also contain such particulars of the manner in 
which the alleged offence was committed as will be sufficient 
for that purpose. 

Illustrations. 

(a.) A is accused of the theft of a certain article at a certain time and place. 
The churge need not set out the manner in which the theft was effected. 

(&.) A is accused of cheating B at a given time and place. The charge must 
set out the manner in which A cheated B. 

(c.) A is accused of giving false evidence at a given time and place. The 
charge must set out that portion of the evidence given by A which is alleged to be 
fulse. 

( d •) A is accused of obstructing B, a public servant, in the discharge of his 
public functions at a given time and place. The charge must set out the manner 
in which A obstructed B in the discharge of his functions. 

(e.) A is accused of the murder of B at a given time and place. The charge 
need not state the manner in which A murdered B. 

(/.) A is accused of disobeying a direction of the law with intent to save B from 
punishment. The charge must set out the disobedience charged and the law 
infringed. 

Act X of 1872, s. 441; Act IV of 1877, s. 96. See remarks of Straight, J., 
in the caseof Empress v. Khairati , I. L. R., 6 All., 204. 

224 . In every charge words used in describing an offence 

Words in charge be deemed to have been used in the 

taken in sense of law sense attached to them respectively by the 
punishable^ olIenoe is law under which such offence is punish- 
• able. 

Act XVIII of 1862, s. 28. 

In the case of Empress v. Baban Khan, I. L. It., 2 Bom., 142, it was held, 
that when an accused person has been convicted on a charge expressed in vague 
terms, the prosecution, on appeal, should be limited to the particular sense in which 
the charge was understood at the trial. 


225. No error in stating either the offence or the parti¬ 
culars required to be stated in the charge, and 
no omission to state th<$ offence or those 


Effect of errors. 


Ch. XIX 
sees. 
223-226 
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EFFECT OF ERRORS IN CHARGE. 


me particulars, shall be regarded at any stage of the case as material, 
285 unless the accused was misled by such error or omission. 

Illustrations . 

(a.) A is charged, under s. 242 of the Indian Penal Code, with 
“ having been in possession of counterfeit coin, having known at the time when 
he became possessed thereof that such coin was counterfeit,” the word ‘ fraudu¬ 
lently * being omitted in the charge. Unless it appears that A was in fact misled 
by this omission, the error shall not be regarded as material. 

( b .) A is charged with cheating B, and the manner in which he cheated B is 

not set out in the charge, or is set out incorrectly. A defends himself, calls 

witnesses, and gives his own account of the transaction. The Court may infer 
from this that the omission to set out the manner of the cheating is not material.. 

( c .) A is charged with cheating B, and the manner in which he cheated B is 

not set out in the charge. There were many transactions between A and B, and 

A had no means of knowing to which of them the charge referred, and offered no 
defence. The Court may infer from such facts that the omission to set out the 
manner of the cheating was, in this case, a material error. 

( d .) A is charged with the murder of Khoda Bukslt on the 21st January 
1882. In fact, the murdered person’s name was llaidar Baksh, and the date of the 
murder was the 2Gth January 1882. A was never charged with any murder but 
one, and had heurd the inquiry before the Magistrate, which referred exclusively 
to the case of Haidar Baksh. The Court may infer from these facts that A was 
not misled, and that the error in the charge was immaterial. 

(&.) A was charged with murdering llaidar Baksh on the 20th January 
1882, and Khoda Baksh (who tried to arrest him for that murder) on the 21st 
January 1882. When charged for the murder of llaidar Baksh, he was tried for 
the murder of Khoda Baksh. The witnesses present in his defence were witnesses 
in the case of Haidar Baksh. The Court may iyfer*from this that A was misled, 
and that the error was material. 

Act X of 1872, s. 443 ; Act X of 1875, s. 24; Act IV of 1877, s. 98. 

The term ‘charge * is used, it was held by Sargent, C. J., and Bayley, J. f as 
the statement of a specific offence, and not as indicating the entire series of 
offences of which a prisoner is accused. Scott, J., dissented, lie was of opinion 
that, in s. 227, it was used as indicating the whole series of counts or heads of 
charge.— Empress v. Appa Subhana Mendre f 1. L. 11., 8 Bom., 200. 

Section 537 provides that, subject to the provisions hereinbefore contained, no 
finding, sentence, or order passed by a Court of competent jurisdiction shall be 
reversed or altered under Chap. XXVII or on appeal or revision, on account 
of any error, omission, or irregularity in the complaint, summons, warrant, charge, 
judgment, or other proceedings before or during trial, or in any inquiry or other 
proceeding under this Code, or of the want of any sanction rcqnired by s. 195, or of 
the omissiou to revise any list of jurors or assessors in accordance with s. 324, or of 
any misdirection in any charge to a jury; unless such error, omission, irregularity, 
want or misdirection has occasioned a failure of justice. 

In the case of Empress v. Ramji Sajabarao , I. L. R., 10 Bom., 124, the accused 
was charged, in the alternative, by the trying Magistrate as follows:—“ That 
you, on or about the 13th day of October 1882, at Nandarpada, stated that you 
had seen V. and M. carrying teak wood from Golie Forest, Naraynn Ram 
Chandra, Range Forest Officer and on 14th February; 1885, you stated on oath 
before the first class Magistrate at Pen, at the trial of these persons, that you did 
not see where they had brought the wood from, and thereby committed an offence 
punishable under s. 182 or s. 193 of the Indiau Penal Code.” At the trial the accused 
asserted the truth of the former of these two statements, and denied having made the 
other. The Magistrate was unable to find which of them was false, and convicted 
the accused, in the alternative, either under s. 182 or s. 193 of the Indian Penal 
Code. It was held that the charge was bad in law, being an alternative charge in a 
form forbidden by s. 233 of the Criminal Procedure Code, which directs that, 
for every distinct offence of which any person is charged, there shall be & separate 
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charge. It was also held, that the accused could not be tried upon a charge framed 
in the alternative as in the form given in Sclied. V, XXVIII (4), of the Criminal 
Procedure Code, as, upon the facts alleged, there was no way or charging him with 
one distinct offence on the ground of self-contradiction. He could not successfully 
be charged under s. 193 of the Penal Code on contradictory statements, because he 
only made one deposition, in which there were no discrepancies; and, similarly, he 
could not be charged under s. 182 of the Penal Code, for he only once gave inform- 
ation to a public servant. It was held, also, that, having regard to ss. 225, 232, 
and 537 of the Criminal Procedure Code (X of 1882), the accused, convicted upon 
such a charge, must be held to have been misled in his defence, and his conviction 
and sentence were reversed. 


226. When any person is committed for trial without 

Procedure on com. a , char g c > or ' vith an im P e ? fect or erroneous 
mitment without charge, the Court, or, iu the case of a High 

fec^char^ with imper " Court, the Clerk of the Crown, may frame 
ec c arge * a charge, or add to or otherwise alter the 

charge, as the case may be, having regard to the rules con¬ 
tained in this Code as to the form of charges. 

Act X of 1872, s. 446; Act X of 1875, ss. 7, 8. 

The words “without a charge” in this section properly apply not*only to a 
case in which there is no charge at all, but also to a case in which there is no 
charge of such offence as the Sessions Judge or Clerk of the Crown may think the 
prisoner ought to be tried for.— Empress v. Appa Subhana Mendre, I. L. R., 8 Bom., 
200. In that case, A was tried at the Criminal Sessions of the High Court on a 
charge (1) of murder, (2) of abetting 13 to commit such murder. The jury, having 
considered their verdict, were asked by the Clerk of the Crown if they were agreed. 
The foreman replied that they were, and that their verdict was “ guilty; ” and, 
when further asked, he said, “ guilty of abetment—abetment generally.” On the 
application of Counsel for the prosecution, a charge was then added of “ abetment 
of murder committed by some person or persons unknown.” The additional charge 
was then read aloud to the jury, but was not specially explained to the prisoner, 
nor was he called upon to plead to it. Counsel for the prisoner was asked by the 
Judge if he desired to have a new trial on the charge as amended, but he 
declined. The then charges (i.e., the two original charges and the additional 
charge) were then read to the jury, who, after deliberation, returned a verdict of 
“ not guilty ” on charges Nos, 1 and 2, and of “ guilty ” on the charge added, viz., of 
abetment of murder by some person or persons uuknown. On the application of 
Counsel for the prisoner, the following points were reserved :—(1) Whether, under the 
circumstdhces, the Court had power to add a new charge; (2) whether the verdict 
returned on the new charge was valid, the prisoner not having been called upon 
to plead to it. It was held (Scott, J., dissenting) that the Judge was wrong in 
framing a new charge in addition to the original charges, but that the error was 
one of form, and not of substance, and therefore, under s. 537, post , the Court 
refused to interfere with the conviction. The Court also considered that, having 
regard to the provisions of ss. 228, 229, and 230, the charge of abetment of murder 
by B rainrht have been changed into one of abetment of murder generally. At was 
held further, that, in any case, the conviction was good under ss. 236 and 237. 
It was doubtful whether the evidence would establish the offence of murder, abet¬ 
ment of murder by B, or abetment of murder by some one unknown. Even if 
there had been no charge properly framed, the Judge might, under s. 237, have 
accepted the verdict returned by the jury, and entered it on the record. The fact 
that the Judge framed a charge which, ex hypothe&i, was beyond his authority, and 
accepted a verdict on that charge, did not affect the legality of the conviction. 

The omission, it was considered, to read and explain the charge to the prisoner 
did not, under the circumstance, prejudice the prisoner, and was therefore 
immaterial. 


Cb. XIX 

B. 226 
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ALTERING CHARGE. 


Oh. XIX In Reg . v. Govind Babli Raul, 11 Bora. H. C. R., 278, which was a case 
8. 227 under the Act of 1872 decided by West and Nunabhai, JJ., the Sessions Judge 
had substituted a charge of abetment of murder for a charge of murder, and it was 
assumed it could be done. 

The power to alter a charge ought to be exercised with caution .—Reg . v. 
Govindas Haridas, 6 Bom. H. C. il., Cr., 76. 

Where an accused person is committed to take his trial on specific charges 
before the Sessions Court, the Judge has no power under this section to expunge a 
charge before calling upon the accused to plead.— Empress v. Poreshollah Sheikh , 
7 C. L. R., 143. In that case the committing Magistrate sent up the accused to be 
tried under ss. 323 and 325 of the Indian Penal Code. The Sessions Judge, before 
calling upon the accused to plead, expunged the charge under s. 325. The Court 
(Mitter and Maclean, JJ.) said: “We think he (the Sessions Judge) had no 
power to do this under the Criminal Procedure Code, s. 446 (s. 226 of the present 
Code). The prisoner should have been called upon to plead to both charges. If 
the accused had pleaded not guilty to the charge under s. 325, the Sessions Judge, 
after recording evidence, might have recorded a finding in favor of the accused 
under s. 251 (s. 259 of the present Code) if there was no evidence to support the 
charge under that section.” 

The omission on the part of a Magistrate to frame the charge so as to contain 
a separate head for each offence may be remedied by the Sessions Judge ( Queen v. 
Kaluram Sing , 7 W. R., Cr., 8) ; but not after delivery of the verdict. — Queen v. 
Sheikh Ali) 5 Bom. H. C. R., Cr., 9. 

Charges which require alteration should, as a rule, be amended by the Court 
of Session before the trial commences. The charge as amended must still run in 
the name of the committing officer.— Mad. IL C. Pro., 30th August and Sth Sep¬ 
tember 1862, Weir, p. 4. 

In the case of Sreenath Kur, I. L. II., 8 Calc., 450 ; (S. C.) 11 C. L. R., 522, a 
prisoner was committed on 55 counts including three counts under ss. 167, 466, 
and 471 of the Penal Code. At the trial before the District Judge sitting with 
assessors, the Court informed the prisoner (without altering the charge) that the 
trial would be confined to the three counts last mentioned. The prisoner was 
convicted on these, but the Court allowed evidence to be given by the prosecu¬ 
tion on all the remaining charges, and in respect of these the prisoner was acquitted. 
The High Court, on appeal, held, that the District Judge should have amended the 
charge (see s. 227), and then proceeded to hold separate trials ; that he should not 
have tried together the counts under ss. 167 and 466 of the Penal Code, as the 
offences were not of the same kind (see s. 234, post), but the convictions were upheld, 
as it did not appear that the prisoner had been prejudiced by the mode of trial 
adopted. (See s. 537, post.) 

In exercise of the powers conferred by s. 35 of the Court Fees Act (VII of 
1870), the Governor-General in Council was pleased to remit the fees leviable on 
copies of charges given to accused persons under the corresponding section of Act 
X of 1872.— Gazette of India, 1873, p. 520. Under s. 210, supra, the accused is 
entitled, if he requires it, to have a copy of the charge free. 

As to the effect of errors or omissions in charges, see ss. 232, 535, and 537 ,post. 


Court 

charge. 


227 . Any Court may alter any charge at any time before 
judgment is pronounced, or, in the case of 
may alter trials before the Court of Session or High 
Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 

Every such alteration shall be read and explained to the 
accused. 


•Act X of 1872, BS. 444,445; Act X of 1875, ss. 9, 10; Act IV of 1877, ss. 99, 

100 . 

If the word * alter* in this section, it was held by the Bombay High Court, is to 
be taken to include ‘addition* as it does in s. 226, the addition permitted must be. 
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ail addition to some specific charge in the nature of an alteration, and not the addi- xix 
tion of a new charge. —Per Sargent, 0. J,, and Baylet, J. (Scott, J., dissenting), B .’ 227 
Empress v. 4ppa Suhhana Mendre , I. L. R., 8 Bom., 200. See note to s. 225 as to the 
meaning of the word ‘charge* as used by Sargbnt, C. J., Bayley and Scott, JJV 
Scott, J., was of opinion that the word ‘ alter * in this section must be taken to be 
cquiv&lent to “ add to, or otherwise jilter,” used in s. 226, and that, consequently, the 
addition of a new “ head of charge ** is an alteration within the meaning of the sec¬ 
tion. In the case just referred to, it was held, that the omission to read and explain 
the altered charge to prisoner did not, under the circumstances (see the facts of the 
case set out in note to preceding section), prejudice the prisoner, and was therefore 
immaterial. 

In Madras, in the case of Mutirakal Kovilaghatta Rama Varma , I. L. R., 3 Mad., 

351, R, having been committed by a Magistrate for trial by a Sessions Court on a 
charge under s. 202 of the Indian Penal Code, of having intentionally omitted to 
give information which he was legally bound to give respecting a murder, pleaded 
guilty on his trial to the charge on which he was committed. Upon the application 
of the Public Prosecutor, the Sessions Judge, under protest On the part of the prisoner, 
added a charge under ss. 109 and 201 of the Indian Penal Code of abetting C, a 
female prisoner charged with having assisted burying the body of the murdered 
person, required R to plead to the charge, and having tendered a pardon to and 
examined 0 as a witness, convicted R. It was held that, as there was no evidence 
before the Magistrate to support the charge against R framed by the Sessions 
Judge, the action of the Judge was ultra vires , and that the conviction on the added 
charge was illegal. The Court considered that, inasmuch as the Sessions Judge 
considered R more culpable than C, the proper course would have been to have 
adjourned the trial, sent the record to the Magistrate, and suggested an inquiry 
as to whether there was ground for a more serious charge against U. The Court 
said : “ The action of the Judge in adding the charge must bo pronounced ultra 
vires , and as this is not a mere error of procedure, but an improper assumption of 
jurisdiction, the conviction on the added charge must be cpiashed.” Scott, J., in the 
case of Empress v, Appa Subhan<t Mendre , I. L. R., 8 Bom., 200, commented on that 
case. He said: “It is argued that, although a substitution of ahead of charge is 
admissible,an addition of a head is not admissible. I am unable to follow that argument. 

It seems to me that au addition comes within the spirit of the Act as much as a sub¬ 
stitution, always provided that it nrises out of the same transaction, and its introduction 
does not prejudice the prisoner.** This seems to be the view of the High Court 
of Madras. In the case of Mutirakal Kovilaghatta Rama Varma v. Reg., I. L. R., 

3 Mad., 351, the Sessions Judge had added a charge of abetment after the trial 
had commenced, and although his action was held to be ultra vires , it was so held 
on the sole ground that the charge added could not be supported by the evidence 
taken before the Magistrate. It appears clearly from the judgment of the Court 
that the Judge could have either “amended or altered the original charge,” or 
“could have supplied a charge,’* provided it was “ provable by the evidence before 
the Magistrate.’’ Now, in the present case, the charge was provable by the evidence * 
taken by tho Magistrate, in fact no other was olFered. The addition made, there¬ 
fore, would seem admissible on the authority of the Madras case. The remarks 
of West, J., in the case of Empress v. Baban Khan Valad Mhaskoji , I. L. R., 2 Bom., 

142, p. 144, are important, and ought to be borne in mind. He said : “ We think that 
the first head of the charge in this case did not give to the accused the inform¬ 
ation which the law intended him to have, of the particular offence expressed 
circumstantially, to which he was called upon to answer. The description of 
crimes in the P£nal Code must, of necessity, be expressed in abstract terms, but the . 
very object of a trial is to determine whether particular acts or omissions on the 
part of the accused fall or do not fall within the rule thus abstractedly stated. . . . 

The least that can fairly be allowed in favour of one criminally convicted is, that 
when a charge has been expressed in vague terms, the prosecution should be limited 
on appeal to the, particular sense in which these terms have been understood in the 
actual trial.” 

The omission on the part of a Magistrate to frame the charge so ns to contain 
a separate head for each offence may be remedied by the Sessions Judge ( Queen v. - 
Kalaram Sing , 7 W.R, Cr., 8); but not after delivery of the verdict.—Queen v. 

Sheik Alt, 5 Bom. H. C. R., Cr., 9. 
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Charges which require alteration should, as a rule, be amended by the Court 
of Session before the trial commences. The charge as amended must still run in 
the name of the committing officer.— Mad. H. C. Pro ., 30/A August and 8th 
September 1862, Weir , p. 4. The power to alter ought to be cautiously exercised. 
— lleg. v. Oovindas Haridas, 6 Bom. II. C. It., Cr., 76. 

As to the ellcct of errors or omissions in charges, see ss. 232, 535, and 537, ‘post. 

See note to s. 225, supra , 


228. If the charge framed or alteration made under section 

When trial may pro- ?26 or section 227 is such that proceeding 
ceed immediately after immediately with the trial is not likely, in 
alteration. the opinion of the Court, to prejudice the 

accused in his defence or the prosecutor in the conduct of the 
case, the Court may in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial as 
if the new or altered charge had been the original charge. 

Act X of 1872, s. 447; Act X of 1875, s. 11; Act IV of 1877, s. 101. 


22SJ. If the new or altered charge is such that procced- 

When new trial may in S immediately with the trial is likely, in 
be directed, or trial the opinion of the Court, to prejudice the 
suspended. accused or the prosecutor as aforesaid, the 

Court may either direct a new trial or adjourn the trial for 
such period as may be necessary. 

Act X of 1872, s. 448 ; Act X of 1875, s. 12 ; Act IV of 1877, s. 102. 

SeeMutirahal Kovilaghatta Rama Varma v. Reg., I. L. R., 3 Mad., 351 (quoted 
under s. 227), as to circumstances under which the High Court considered that a 
case should have been adjourned for inquiry. 

The object of restricting a Sessions Court from taking cognizance of any offence 
(except as provided by ss. 477, 478, 480, 485), unless the accused person has been 
committed by a Magistrate, is to secure the prisoner a preliminary inquiry which 
affords him an opportunity of becoming acquainted with the circumstances of the 
offence imputed to him, aud enables him to make his defence.— Mutirakal Kovila - 
gkatta Rama Varma v. Reg., I. L. It., 3 Mad., 351. 

Where proceedings, which had already been taken against the accused before 
another Magistrate, had been quashed and a new trial directed, the Magistrate 
holding the new trial is not justified in referring to the former record as a whole, 
but only to such portions of it as have beeu specially put in evidence before him.— 
In re Davi Dult , 7 C. L. R., 193. 

In the case of Reg. v. Oovind Bahli Raul , 11 Bom. H. C. R., 278, while A and 
B were tried jointly, A for murder aud B for abetment of murder, a confession by A 
that he had committed the murder at the instigation of B was puffin as evidence 
against himself. Subsequently, the charge against A was altered to abetment of 
murder, and the trial proceeded; and the Court, under the authority of s. 30 of the 
Evidence Act, used the confession against both and convicted both, B’s pleader not 
having objected to admissibility of the confession against his client. The High 
Court upheld the conviction. “It is only,” it was suid, “in thfc case of charges 
closely related that a trial goes on forthwith after an amendment, and in this 
instance the original and amended charges are so nearly related that, in the 
absence of technical objections urged on behalf of the prisoner, the trial might, 
without unfairness, be deemed, for the reception of evidence and all other purposes, 
to have been a trial on the amended charge from the commencement.” 
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230. If the offence stated in the new or altered charge 
Stay of proceedings is one for the prosecution of which previous 

sanction is necessary, the case shall not be 
proceeded with until such sanction is ob¬ 
tained, unless sanction has been already 
obtained for a prosecution on the same facts as those on 
which the new or altered charge is founded. 


-/ D 

if prosecution ofoflence 
in altered charge re¬ 
quire previous sanc¬ 
tion. 


Act X of 1872, s. 450 ; Act X of 1875, s. 16 ; Act IV of 1877, s. 104. 

Section 537 provides, that no finding, sentence, or order pus9ed by a Court of 
competent jurisdiction shall be reversed or altered under Chap. XXVII, or on 
appeal or revision, on account of the want of any sanction required by s. 195, unless 
the omission has occasioned a failure of justice. It does not deal with cases where 
prosecutions have been instituted against public servants without the sanction 
required under ss. 132 and 197. 


231. Whenever a charge is altered by tlift Court after the 
Recall of witnesses commencement of the trial, the prosecutor 
wLcu charge altered. and the accused shall be allowed to recall 
or rc-summon, and examine with reference to such alteration, 
any witness who may have been examined. 

Act X of 1872, s. 449 ; Act X of 1875, s. 15, omitting the words ‘ during the 
trial;’ Act IV of 1877, s. 103. 

:>■ 232. If any Appellate Court or the High Court in the 

Effect of material exercise of its powers of revision or of its 
error. powers under Chapter XXVII, is of opin¬ 

ion that any person convicted of an offence was misled in his 
defence by the absence of a charge or by an error in the 
charge, it shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit. 

If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the accused 
in respect of the facts proved, it shall quash the conviction. 

• Illustration. 

A is convicted of an offence under section 196 of the Indian Penal Code, upon 
a charge which omits to state that he knew the evidence which he corruptly used 
or attempted to use as true or genuine was false or fabricated. If the Court thinks 
it probable that A had such knowledge, and that he was misled in his defence by 
the omission from the charge of the statement that he had it, it shull direct a new 
trial upon an amended charge ; but if it appears probable from tho proceedings 
that A had no such knowledge, it shall quash the conviction. 

Act X of 1872, s. 451. The illustration to that section was amended by Act 
XI of 1874, s. 40. 

Section 535 provides, that no finding or sentence pronounced or passed shall be 
deemed invalid •merely on the ground that no charge was framed, unless, in the 
opinion of the Court of appeal or revision, a failure of justice has been occasioned 
thereby. If the Court of appeal or revision thinks that a failure of justice has been 
occasioned by an omission to frame a charge, it shall order that u charge shall be 
framed, and that the trial be recommenced from the point immediately after the 
framing of the charge. See also s. 537, infra. 


Ch. XIX 
secs. 
230-282 
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JOINDER OP CHARGES. 


Ch. XIX Mr. Justice Stephen, in his History of Criminal Law, Vol. Ill, p. 337, in a note 
s. 233 on ss. 221, 240 of the present Code, says: “ I drew these sections in the Code of 
1872. They are re-enacted with little alteration." And he then goes on to say: 
“The provisions relating to * charges’ are intended to provide that ‘ the charge* 
shall give the accused full notice of the offence charged against him, but that the 
only result of any defect in the charge shall be an amendment in terms as to delay 
or a new trial, if the accused seems to have been misled." 

It is quite clear from this passage, Scott, J., considered, that the intention of the 
Legislature was to permit all amendments which would not prejudice the prisoner 
in his defence. In other words, prejudice to the prisoner was intended for the 
future to be the test of admissibility or rejection of proposed amendments. See 
Empress v. Appa Subhana Alendre , I. L. R., 8 Horn., 200, p. 213. 

The very object of a trial is to determine whether particular acts or omissions 
on the part of an accused do or do not amount to the particular offence to which 
nn accused person is called upon to answer. In the case of Empress v. Bab an 
Khan Valad Mhashoji , I. L. R., 2 Horn., 142, it appeared that the first head of the 
charge did not give to the accused the information which the law intended him 
to have of the particular offence to which he was called upon to answer. Ou 
appeal, the Court laid down a rule in the following words: “The least that 
can fairly be allowed in favour of one criminally convicted is, that when a charge has 
been expressed in vague terms, the prosecution should be limited to the particular 
sense in which these terms have been understood at the trial." 

New Trial .—Where proceedings, which had already been taken against the 
accused before another Magistrate, had been quashed, and a new trial directed, the 
Magistrate holding the new trial is not justified in referring to the former record as 
a whole, but only to such portions of it ns have been specially put in evidence 
before him.— In re Devi Dull , 7 0. L. 11., 193. 

Joinder of Charges. 

233. For every distinct offence of which any person is 
Separate charges for accused, there shall he a separate charge, 
distinct offences. and every such charge shall be tried separ¬ 

ately, except in the cases mentioned in ‘sections 234, 235, 
236, and 239. 

Illustration. 

A is accused of a theft on one occasion, and of causing grievous hurt 
on another occasion. A must be separately charged and separately tried for the 
theft and the causing grievous hurt. 

Act X of 1872, s. 452 ; Act X of 1875, s. 17 ; Act IV of 1877, s. 105. 

As to the meaning of the word ‘charge/ sec notes to the preceding sections. 

It has been questioned whether a charge containing alternative charges of 
peijury can be reconciled with the provisions of this section, which requires” that 
each offence shall be subject of a separate charge except in the particular cases 
provided for by the section. 13ut it was held by a majority of the Full 13ench in 
Queen v. Mahomed Humayoon Shaw , 21 W. K., Cr., 72 ; 13 13. L. R., 324, that 
such a charge is not a charge of two offences, but of one. See Habibullah v. 
Empress , I. L. R., 10 Calc., 937. The form of charge given in Sched. V, XXVIII- 
11 (4), and sanctioned by s. 554, post , may be followed, whether the t\. o inconsistent 
statements in respect of which the perjury is assigned are made in one deposition or 
on different occasions.— Ibid. See Empress v. Qhulet , I. L. R., 7 All., 44, overruling 
Empress v. Niaz Ali ’, I. L. R., 5 All., 17. 

In the case of Empress v. Ramji Sajabarao ) I. L. R., 10 Bom., 124, the 
accused was charged, in the alternative, by the trying Magistrate as follows : — 
“That you, on or .about the 13th day of October 1882, at Nandurpadn, stated 
that you had seen V. and M. carrying teakwood from Go he Forest, to Narayan Ram 
Chandra, Range Forest Officer ,• and on 14th February 1885, you stated on oath 
before the first class Magistrate at Pen, at the trial of these persons, that you did 
not see where they had brought the wood from, and thereby committed an offence 
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punishable under s. 182 or s. 193 of the Indian Penal Code.*’ At the trial the accused Ch. XIX 
asserted the truth pf the former of these two statements, and denied having made the s. 284 
other. The Magistrate was unable to find which of them was false, and convicted 
the accused, in the alternative, either under s. 182 or s. 193 of the Indian Penal 
Code. The Court held, that the charge was bad in law, being an alternative charge 
in a form forbidden by s. 233 of the Criminal Procedure Code, which directs 
that, for every distinct offence of which any person is charged, there ahull be a 
separate charge. It wasnlso held, thattho accused covddnot be tried upon a charge 
framed in the alternative ns in the form given in Sclied. V, XXVIII (4) of the 
Criminul Procedure Code, as, upon the facts alleged, there was no way of charging 
him with one distinct offence on the ground of self-contradiction. He. could not 
successfully bo charged under s. 193 of the Penal Code, on contradictory statements, 
because he only made one deposition, in which there were no discrepancies ; and, 
similarly, he could not be charged under s. 182 of the Penal Code, for he only 
once gave information to a public servant. 

It was considered also that, having regard to ss. 225, 232, and 537 of the Cri¬ 
minal Procedure Code, the accused, convicted upon such a charge, must be held to 
have been misled in his defence, and his conviction and sentence reversed. 

The Court expressed its opinion that, in charges founded upon supposed con¬ 
tradictory statements, every presumption in favour of the possible reconciliation of 
the statements must be made. See Empress v. Ghulet , I. L. 11., 7 All., 44. 


234. When a person is accused of more offences than 


Three offences of 
same kind within year 
may be charged to¬ 
gether. 


one of the same kind, committed, within 
the space of twelve months from the first 
to the last of such offences, he may be 
charged with, and tried at one trial, for 


any number of them not exceeding three. 

Offences are of the same kind when they are punishable V 
with the same amount of punishment under the same sections 
of the Indian Penal Code, or of any special or local law. f 


This icction corresponds with Act X of 1872, s. 453, omitting the explanation ; 
Act X of 1875, s. 18 ; and Act IV of 1877, s. 106. Compare the Statute 24 and 25 
Viet., c. 90, s. 5, which provides, that “it shall be lawful to insert several counts in 
the same indictment against the same person for any number of distinct acts of 
stealing, not exceeding three, which may have been committed by him against the 
same person within the space of six months from the first to the last of such acts, 
and to proceed thereon for all or any of them." 

This section modifies the preceding section, which requires a separate charge 
and a separate trial for every distinct offence, by allowing three charges of three 
distinct offences of the same kind and committed within one year of each other to 
be tried together. An accused person may be separately tried for other offences. 
This is clear from illustration (5) to the next section.— In re Ram Manihja 
Chuckroburly, 1 C. L. R., 478 ; (S.C.) I. L. R., 3 Calc., 540. There is nothing in 
the section to prevent an accused from being separately charged and tried on the 
same day for any number of distinct offences of the same kind committed within the 
year. It simply places a statutory limit on the number of charges which may 
legally form part of a single trial. See next section, illustration ( b ). See also Reg . 
v. Manmanta , I. L. R., 1 Bom., 611; Empress v. Murari , I. L. R., 4 All., 147. 

As to case of any irregularity, see s, 537, post. 

Offences under ss. 167 and 466 of the Penal Code respectively are not of the 
same kind ( Sreenath Kur v. Empress , 10 C. L. It., 421 ; (S. C.) I. L. R., 8 Calc., 
450); nor are tlie offences of receiving or retaining stolen property punishable 
under s. 411, and of habitually receiving or dealing in such property punishable 
under s. 413 of the Indian Penal Code, the same within the meaning of this section.— 
Uttom Koondoo v. Empress , 10 C. L. U., 466; (S. C.) I. L. R., 8 Calc., 634. 

In the case of Empress v. Murari , I. L. R a , 4 All., 147, the Allahabad High 
Court (Stbaight, J,) held, under Act X of 1872, that the combination of three 
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Ch. offences of the same kind for the purpose of one trial could only be where they have 
a. 285 been committed in respect of one and the same person, and not in respect of 
different prosecutors, within the period of twelve months. 

The Calcutta High Court (Field and Norris, JJ.), however, refused to follow 
the decision in that case, bolding that “ offences of the same kind ” are not limited 
to offences against the same person .—Manu Miya v. Empress , I. L. R., 9 Calc., 371; 
(S. C.) 11C. L, R., 522. Sec the remarks of Lord Blackburn in Reg. v. Castro , 
L. R., 6 App. Ca., 229. In the Calcutta case, the accused was charged under the 
same charge with house-breaking by night with intent to commit a theft in the 
house of A, and also with the same offence in the house of B, and upon his own 
plea was found guilty; and on appeal the conviction was upheld. Norris, J., pointed 
out, however, that Judges should take care that prisoners are not prejudiced by 
charges being joined, and should at all times bo anxious to lend a willing ear to any 
application for separation of charges and for separate trials upon separate charges. 

In the case of Empress v. Juala Prosad , I. L. R., 7 All., 174, the cases of 
Empress v. Murari , I. L. R., 4 All., 147, and Mann Miya v. Empress , I. L. R., 
9 Calc., 371, were considered by a Full Bench of the Allahabad High Court. There 
a postmaster was accused of huving, on three different occasions, within a year, 
dishonestly misappropriated moneys paid to him by different persons for money 
orders, and the Full Bench held that the offences were “of the same kind,” being 
dishonest misappropriations by a public servant of public moneys (for as soon as 
they were paid they ceased to be the property of the remitters), and that the 
accused might, therefore, be charged, under s. 234, with, and tried at one trial for, 
all three offences. 

As to the case of Empress v. Murari , I. L. R., 4 All., 147, Petheram, C. J., 
who delivered the judgment of the Full Bench, said, “ that (case) was decided by 
Justice Straight under a different Statute, Act Xof 1872, and his decision in that 
case will be unaffected by ours in this.’* 

'y 235. I.—If, in one series of acts so connected together 

I. —Trial for more as to form the same transaction, more 

. than one offence. offences than one are committed by the 

same person, he may be charged with, and tried at one trial 
for, every such offence. 

II. —If the acts alleged constitute an offence falling within 

II. —Offence falling two or more separate definitions of any law 
within two definitions. force for the time being by which offences 

are defined or punished, the person accused of them may be 
charged with, and tried at one trial for, each of such offences. 

III. —If several acts, of which one or more than one 

would by itself or themselves constitute an 
• IIL 7 AC ff nna 8t,t h!f offence, constitute when combined a differ¬ 
constituting when com- ent onence, the person accused ot them 
fence * d!fferent of " may be charged with, and tried at one 
ence ' trial for, the offence constituted by such 

acts when combined, or for any offence constituted by any one 
or more of such acts. * 

Nothing contained in this section shall affect the Indian 
Penal Code, section 71. 

Illustration 

to paragraph I— 

* (a.) A rescues B, a person in lawful custody, and in so doing causes 
grievous hurt to C, a constable in wboBe custody B was. A may be charged 
with, and tried for, offences under ss. 225 and 333 of the Indian Penal Code. 
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(5.) A commits house-breaking by day with intent to commit adultery, cfo, tt^ 
and commits, in the house so entered, adultery with li*s wife. A may be s. 285 
separately charged with, and convicted of, offences under ss. 454 and 497 of the 
Indian Penal Code. * 

(c.) A entices 13, the wife of C, away from C, with intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged with, 
and convicted of, offences under ss. 498 and 497 of the Indian Penal Code. 

(d.) A has in his possession several seals knowing them to be counterfeit and 
intending to use them for the purpose of committing several forgeries punishable 
under s. 466 of the Indian Penal Code. A may be separately charged with, and 
convicted of, the possession of each seal under s. 473 of the Indian Penal Code. 

(e.) With intent to cause injury to B, A institutes a criminal proceeding 
against him, knowing that there is no just or lawful ground for such proceeding ; 
and also falsely accuses B of having committed an offence, knowing that there is 
no just or lawful ground for such charge. A may bo separately charged with, and 
convicted of, two offences under s. 211 of the Indian Penal Code. 

(/.) A, with intent to cause injury to 13, falsely accuses him of having 
committed an offence, knowing that there is no just or lawful ground for such 
charge. On the trial, A gives false evidence against B, intending thereby to cause 
13 to be convicted of a capital offence. A may be separately charged with, and 
convicted of, offences under ss. 211 and 194 of the Indian Penal Code. 

Cg.) A, with six others, commits the offences of rioting, grievous hurt, and 
assaulting a public servant endeavouring in the discharge of his duty as such to 
suppress the riot. A may be separately charged with, and convicted of, offences 
under ss. 147, 325, and 152 of the Indian Penal Code. 

(A) A threatens B, C, and D at the same time with injury to th<?ir persons 
with intent to cause alarm to them. A may be separately charged with, and 
convicted of, each of the three offences under s. 506 of the Indian Penal Code. 

The separate charges referred to in illustrations (a) to (A) respectively may 
be tried at the same time. 

to paragraph II— . 

(».) A wrongfully strikes 13 with a cane. A may be separately charged with, 
and convicted of, offences under ss. 352 and 323 of the Indian Penal Code. 

(J.) Several stolen sacks of corn are made over to A and B, who know they 
are stolen property, for the purpose of concealing them. A and 13 thereupon 
voluntarily assist each other to conceal the sacks at the bottom of a grain-pit. 

A and B may be separately charged with, and convicted of, offences under 
ss. 411 and 414 of the Indian Penal Code. 

(A.) A exposes her child with the knowledge that she is thereby likely to 
cause its death. The child dies in consequence of such exposure. A may be 
separately charged with, and convicted of, offences under ss. 317 and 304 of the 
Indian Penal Code. 

(/.) A dishonestly uses a forged document as genuine evidence, in order to 
convict 13} a public servant, of an offence under s. 167 of the Indian Penal 
Code. A may be separately charged with, and convicted of, offences under 
ss. 471 (read with 466) and 196 of the same Code, 
to paragraph III— 

(m.) A commits robbery on B, and, in doing so, voluntarily causes hurt to 
him. A may be separately charged with, and convicted of, offences under ss. 323, 

392, and 394 of the Indian Penal Code. 

Act X oi 1872, 8. 454, omitting illustrations (<?), (A), (*), and ( k ) to that 
section j Act X of 1875, s. 19 ; Act IV of 1877, s. 107. The last clause is new. 

*The provisions of the former Acts as to the amount of punishment have been 
omitted, ns they belong to substantive law and not to procedure. As pointed out 
by Mr. Mayne in his Commentaries on the Indian Penal Code, 12th Edition, p. 43, 
s. 235, combined ./ith s. 71 of the Penal Code, seems to reproduce the provisions 
of Act X of 1872. The omission of all references to punishment in the section 
itself and in the illustrations which were contained in the repealed section (454) 
shows, that it is to be treated merely as containing rules for criminal pleading and 
procedure, and that the rules for assessment of punishment must be sought for in 
s. 71 of the Penal Code as amended by Act V1IL of 1882, uud in s. 35, ante . 
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Section 71 of the Penal Code, as amended by s. 4 of Act VIII of 1882, which 
is to be read in connection with this section, is as follows :— 

“ Where anything which is au offence is made up of parts, any of which parts is 
itself an offence, the offender shall not be punished with the punishment of more 
than one of his offences, unless it be so expressly provided. 

“ Where anything is an offence falling within two or more separate definitions of 
any law in force for the time being by which offences are defined or punished, or 
where several acts of which one or more than one would by itself or themselves 
constitute an offence, constitute, when combined, a different offence, the offender 
shall not be punished with a more severe punishment than the Court which tries 
him could award for any one of such offences.” [Act VIII of 1882, s. 4.] 

Illustrations. 

“ (a.) A gives Z fifty strokes with a stick. Here A may have committed the 
offence of voluntarily causing hurt to Z by the whole beating, and also by each of 
the blows which make up the whole beating. If A were liable to punishment for. 
every blow, he might be imprisoned for fifty years, one for each blow, But he is 
liable only to one punishment for the whole beating. 

u ( b .) But if, while A is beating Z, Y interferes, and A intentionally strikes Y. 
Here, as the blow given to Y is no part of the act whereby A voluntarily causes hurt 
to Z, A is liable to one punishment for voluntarily causing hurt to Z and to another 
for the blow given to Y.” 

Where a person committed a trespass with the intention of committing 
mischief, thereby committing criminal trespass and at the same time committed 
mischief, Turner, J., held, that he could not, under cl. iii of s. 454 of the Criminal 
Procedure Code, receive a punishment more severe than might have been awarded 
for either of such offences.— Empress v. Budh Singh , I. L. R., 2 All., 101. 

Under s. 454 of Act X of 1872 it was held, that the collective punishment 
awarded under ss. 147,148, and 324 of the Penal Code must not exceed that which 
may be awarded for the graver offence. See illustration (g) to this section.— In re 
Jubdur Kazi, I. L. R., 6 Calc., 718 ; (S. C.) 8 C. L. R., 390; Reg. v. Tukuya Bin 
Tamana , I. L. R. s 1 Bom., 214 See also Reg. v. Dod Basaya , 11 Bom. II. C. R., 13. 

When a prisoner is tried on several heads of charge, the most convenient 
course with reference to appeals is to enter up findings on all the counts ; though 
where the several heads of charge are all founded on one continuous transaction, 
punishment can only be awarded on one.— Mad. H. C. Pro., 4 th July 1867, 
Weir , p. 43, 

In Madras, where a prisoner was tried, convicted, and punished under s. 369 of 
the Penal Code for the offence of abducting a child with intent dishonestly to take 
moveable property, it was held, that he could not also be punished for the theft of 
a part of the moveable property which he intended dishonestly to take through 
means of the abduction. The Court, Morgan, C. J., and Hollowat, J., made the 
following observations:— 

“ The immediate question is, whether a prisoner tried, convicted, and punished 
under s. 369 of abducting a child with intent dishonestly to take moveable property 
can also be punished for the theft of a part of the moveable property which he 
intended dishonestly to take through means of the abduction. 

u Save for the new Code, this course would be illegal under the repeated deci¬ 
sions of this Court. Section 454 I (c) is the section, by which this process is to be 
supported, if at all. If the words of this branch are taken in connexion with those 
of s. 452, whicli precedes it, and of branches II and III, they do uot do so. 
Section 452 contains a rale of criminal pleading as to the necessity of a separate 
charge and a separate trial for each distinct offence. Then s. 453 (similarly ty the 
English rule as to several embezzlements) modifies this rule as to offences of the 
same kind committed within a year. The pre-requisites of joinder are similarity of 
the offences and their falling within the time. Then, strangely enough, s. 455 is quoted 
as the key to thesimilarity, aiul the result seems to be that they ure similar when it 
is doubtful to which of them the proveable facts in each may amount. It can, we 
suppose, scarcely be meant that the clement of doubt is to be the governing point. 
It perhaps means that where, as iu the illustration, the criminative facts which 
constitute the offence are so nicely shaded that it is often doubtful prima facie 
to which specific definition the facts are to be subsumed, there may be a joiut trial. 
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“ A further modification of the rule of severance is introduced in s. 454 I. ch. 
Where facts * so united as to form the same transaction' fulfil the requisites of the s.4MH)* 
definitions of several offences, there may be one charge and one trial. 

" Nothing is here said about the punishment, and we have still a mere rule of 
criminal pleading modifying the general rule. 

u It is not until we come to the illustrations that we find punishment imported, 
and, with the exception of (c) and (eZ), it may perhaps be said that the offences 
are all different in character. Those are mere transcripts of decided cases which 
seem inconsistent with the principles of others decided by the same Court, (e) 
is perhaps reconcilable if the kidnapping was for a different purpose ; but if the 
kidnapping was for the purpose of subjecting to slavery, it will be impossible to 
reconcile it with other decisions and with the subsequent parts of this section. 

“ (b) embraces the case of three murders, and the legal principle is sound ; 
though perhaps the application in practice will be found difficult. 

“ If we take the section, there is, therefore, nothing to overrule the previous 
decisions; but undoubtedly tho kidnapping illustration is opposed to former deci¬ 
sions, and, unless explained hs above, is direct authority for the two sentences 
passed in the present case. 

“ If, however, we are to import the illustrations as a gloss upon I, and as 
explanatory of its meaning, we must perform the like operation upon III, and must, 
if possible, reconcile all the three parts of the section. 

“ III says that where several facts aggregated form one offence, and if severed 
constitute several, the offender may be charged with every offence committed, but 
the utmost punishment awardable is the extreme punishment for the concrete or for 
one of the separate offences. We presume that the Court may elect whether it will 
punish for the one or the other, but it may not punish for both. 

“ Now the words of the section do not meet the case. Kidnapping with intent 
to steal is not an offence formed by the union of kidnapping with stealing, but by 
the union of kidnapping with intent to do it, and the result oil the mere words 
would be that the section contains no inhibition of two punishments. 

“ The illustrations, however show that the framers imagined that they had 
provided for the further case of the second offence being the substantive crimiual act 
which was the aim of the intention in the former, and therefore evidentiary matter 
of that intent. Thus ( 71 ) house-breaking with intent to commit adultery, and the 
commission of it, may not be separately punished. Still nearer to the present case is 
(p). The euticing away (it does not even say for the purpose of committing 
adultery) and adultery may not be separately punished. The measure of the 
punishment is here again the largest araouut awardable for one of the offences. 

M The section, therefore, with its illustrations forbids two punishments for an 
offence so compounded that one substantive offence is the aim of the other, and 
evidentiary matter of the intent necessary to constitute that other. It is not 
narrowed to offences of a cognate character, for house-breaking and adultery have 
no more connexion than kidnapping and theft. We come to the conclusion, there¬ 
fore, that, Respite the inaptness of the words, there is nothing in these sections 
intended to niter the law; that, unless the illustrations are looked at, there is 
nothing to alter the principles upon which punishments were awarded before the 
Act passed; and that when they are all taken together, those attached to a branch 
which docs introduce a limitation upou the power of punishment, must prevail 
over those attached to what is by itself a mere rule as to the joinder of charges. 

“ Read I and II tog^ier ; they come to this, you may joiu them ; but if} when 
joined, several make up one compound offence, you shall only punish for one. They 
shall be consideftd to make up such a compound when one ot them is the criminal 
result at which the other has arrived. You may then punish to the extent per¬ 
missible for any one of them, but you shall not tack the puuishments together."— 

Re Noujan , 7 Mad. H. C. R., 375. It is to be observed that this case dealt with an 
illustration to s. 454 of Act X of 1872 which has not been reproduced. 

Although persons may be tried in the same trial under the first clause of this 
section for more than one offence arising out of tho same transaction, e.g. % 
for rioting and causing hurt, it is not illegal to try them for tho different offences 
separately (In re Amiruddin , I. L. R., 8 Calc., 481; Empress v. Ram Partab^ I. L. R., 

6 All., 121, per Stbaight, J., p. 122); but a member of an unlawful assembly, 
some members of which have caused hurt, cannot lawfully be punished for the offence 
(A.H,, C.P.C.) 15 
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Ch. XIX of rioting as well aa for the offence of causing hurt .—Empress v. Ram Partab y 
®. I. L. R. y 6 All., 121; but see Empress v. Dungar Singh , I. L. R., 7 All., 29. 

Straight, J., pointed out that, in case of riot where hurt or grievous hurt 
has been caused, it is convenient to try the offences of riot and grievous hurt 
together, as it often happens in the course of criminal trials that the evidence turns 
out inadequate to prove the most serious or more serious counts, but discloses suffi¬ 
cient to allow a convictiou of a minor offence ; and if the accused’s plea to the count 
charging this has been taken at the outset of the proceedings, the troublo of 
alteration and amendment of the charge at a later stage is avoided. In dealing 
with the question of punishment, he said : “ It seems to me that the plain meaning 
of the law as provided in s. 4 of Act VIII of 1882 is, that if in the course of a 
transaction a person commits different offences inextricably mixed up with one 
another, and all graduating townrds, essential to, and culminating in a single distinct 
offence, he is not to be punished separately upon conviction for each single and 
distinct offence and for any or each of such other offences as well. For example, a 
man holds up his fist to another in a threatening manner, then he strikes him a slight 
blow with a stick, and ends by stabbing him with a knife. Technically he has com¬ 
mitted an assault, has caused hurt and has caused grievous hurt, but no one would 
seriously contend that he should be punished separately for each of these offences. So 
in the present case the appellant was a member of an unlawful assembly, he partici¬ 
pated in a riot, and in the course of such riot grievous hurt was caused by persons 
other than himself for which he was responsible in law as if his own hand had inflicted 
it, by reason of his being a member of an unlawful assembly of which they were 
also members. It was permissible to try and convict him for riot and for causing 
hurt or grievous hurt, as the case might be, in respect of each person assaulted, 
subject of course to the limitation of s. 234 of the Criminal Procedure Code as to 
the number of charges joined ; but while he might be punished for the riot or 
upon each of the charges of grievous hurt separately, I do not think that 
different sentences can be framed for the riot and in respect of one or each of such 
other charges as well. In my opinion the riot is a part of those other offences, 
the force or violence incident to their commission converting what would other¬ 
wise have been a mere unlawful assembly into a riot.”—P. 124. 

In the case of Empress v. Jubdar Kazi , I. L. It., 6 Calc., 718 ; (S. C.) 8 C. L. R., 
390, the Calcutta High Court (Mitter and Maclean, JJ.) doubted whether 
separate convictions under ss. 147 and 324 of the Indian Penal Code were legal, 
and they referred to Reg . v. Durzoola , 9 W. It., Cr., 33, in support of their view; 
but see Reg . v. Calla Chund , 7 W. R., Cr., 60; Empress v. Ram Adhin , I. L. R., 
2 All., 139 ; Reg. v. Dina Sheik , 10 W. R., Cr., 63 ; In re Nilrutton Singh , 16 W. It., 
Cr., 45. 

See ss. 34 and 35, supra % and the notes thereto. 

In the case of Empress v. Dungar Singh , I. L. R., 7 All., 29, Broadhurst, J., 
dissenting from the opinion of Straight, J., in Empress v. Ram Partah , I. L. R., 6 AIL, 
121, held that, under the first paragraph of s. 235, a person accused of rioting and 
of voluntarily causing grievous hurt may be charged with and tried for each offence 
at one trial, and that under s. 35, supra , a separate sentence might be passed in 
respect of each—the offences of rioting, of voluntarily causing hurt, and of voluntarily 
causing grievous hurt, each of the latter offences being committed against a different 
person, being all distinct offences within the meaning of the latter section. 

That case was followed in Jaffir Khan v. Empress , Punjab Record, 1885, p. 71, 
and by Tottenham and Ghose, JJ., in Lokenath Sircar v. Empress , I. L. R., 
11 Calc., 349. In the latter case A and B were charged wit Aioting, armed with deadly 
weapons, under s. 148 of the Penal Code, and they were also charged under b. 324, 
coupled with s. 149, with causing hurt by a dangerous weapon to X, and B was 
furtner charged under s. 324 with causing like hurt to Y, A being also charged 
under s. 324, coupled with s. 149, in respect of the hurt caused by B to Y. A and 
B were convicted on all charges, and separate sentences, to take effect in succession, 
were awarded in respect of each offence charged. The offences under s. 234 were 
committed during the riot. It was held that the several acts with regard to which 
the prisoners were charged did not fall within the provisions of s. 71 of the Indian 
Penal Code, inasmuch as it was not found that the causing of the hurt was the 
force or violence which alone constituted the rioting, and that, consequently, under 
s. 23 6,post, the several sentences passed were strictly legal. See Reg . v. Durzoolla f 
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9 W. R., Cr., 33; Queen v. Dina Sheikh, 10 W. R., Or., 63 ; Queen v. Shahahut oh. XIX 
Sheikh, 13 W. R., Cr., 42; and Empress v. Jubdar Kazi , L L. R., 6 Calc., 718 ; s. 236 
(8. C.) 8 C. L. Xi., 390. See also Empress v. Pershad, I. L. R., 7 All., 414 (F.B.) 

In consequence of this difference of opinions expressed by Straight, J., in the 
case of Empress v. Ram Partab , I. L. R., 6 All., 121, and by Broadhurst in Empress 
v. Dungar Singh , I. L. R., 7 All., 29, and Empress v. Pershad , I. L. R., 7 All., 414, 
the matter of difference was referred to a Full Bench in Empress v. ifom Sarup , 

I. L. lt. v 7 All., 759, but it was unnecessary for the purposes of that case to decide 
upou the conflict. See In re Chandra Kant Bhattacharjee , I. L. R., Cr.. 12 Calc., 

495. 

It must be borne in mind that no Magistrate is entitled to split up an offence 
into its component parts for the purpose of giving himself jurisdiction or for the 

E urpose of giving himself summary jurisdiction. Thus, a Magistrate, when he has 
efore him a person charged with having been armed with a deadly weapon while 
a member of an unlawful assembly, is not at liberty to disregard that part of the 
charge which charges the prisoner with having been armed with a deadly weapon, 
and so to give himself jurisdiction to try the case summarily and then by inflicting 
sentence of imprisonment not exceeding three months to deprive the prisoner of 
his right of appeal.— Empress v. Abdool Kurim , I. L. R., 4 Calc., 78. 

236. If a single act or scries of acts is of such a nature 

Where it is doubt- ^at it is doubtful which of several offences 
fui what offence has the facts which can be proved will consti- 
been committed. tutc, the accused may be charged with 

having committed all or any of such offences, and any number 
of such charges may be tried at once; or he may be charged 
in the alternative with having committed some one of the said 
offences. 

Illustration . 

A is accused of an act which may amount to theft, or receiving stolen 
property, or criminal breach of trust or cheating. He may be charged with 
theft, receiving stolen property, criminal breach of trust and cheating, or he 
may be charged with having committed theft, or receiving stolen property, or 
criminal breach of trust or cheating. 

See Act X of 1872, s. 455 ; Act X of 1875, s. 20; Act IV of 1877, s. 108. 

This section applies to cases in which, not the facta are doubtful, but the appli¬ 
cation of the law to the facts is doubtful. Judgment in the alternative cannot be* 
passed in cases in which it is doubtful whether the accused person is guilty of 
any one of the several offences charged, but where it is doubtful of which of 
those offences he is guilty.— Queen v. Jamurha , 7 N. W. P., 137. 

The offences mentioned in the section are not in fact_ offences of the same 
kind, but offences of different kind arising out of a 11 single act or set of acts," 
and must Lave been committed at one and the same time.— Mann Afiyav. Empress, 

I. L. R., 8Culc.,37l;(H. 0.) 11 C. L. R., 522. 

In Reg. v. Mahomed lloomayoon Shaw , 13 B. L. R., 324, where a person was 
convicted of giving false evidence upon an alternative charge in the form given in 
Sched. Ill of Act X of 1872, the majority of the Full Bench (Jackson and Pheab, 

JJ., dissenting)<held, that the conviction was good notwithstanding that .the jury 
had not distinctly found which of the two statements was false. Jackson, J ., was 
of opinion that such a charge was bad, and further, that an alternative finding upon 
such a charge was invalid, while Phear, J., considered that although a person 
might bo lawfully tried upon such a charge, the jury or the Court must, for a convic¬ 
tion, find specifically which branch of the alternative was true. 

Under the present Code it has been held, that a conviction upon an alternative 
charge in the form provided by Sched. V, XXVIII-/Z (4), post, of giving false 
evidence, such evidence consisting of contradictory statements contained in one 
deposition while the accused Was under cross-examination and re-examination as a 
witness in a judicial proceeding, was good, although there was no finding as to which 
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of the contradictory statements was fals e.—Habibullak v. Empress , I. L. R., 
10 Calc., 937, per Wilson and Tottenham, JJ. (Nobbis, J., dissenting}. So in 
Empress v. Ohulet, I. L. R., 7 All., 44, overruling Empress v. Niaz 9 I. L.R., 5 AIL, 
17, a conviction was held to be good where the contradictory statements upon oath 
were made at different times and it was not shown which was false. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity 
must be regularly taken in the case in which it is tried. If the whole proof con¬ 
sists of two conflicting statements, an alternative charge and finding are the regular 
course.— Mad. H. C . Pro., 30 th November 1874, Weir , p. 5 ; Proceedings , 4 Mad . 
H . C. R. 9 1874, Weir , pp. 4, 5. 

In all cases in which judgment is given that a person is guilty of one of several 
offences specified in the judgment, but that it is doubtful of which of these offences he 
is guilty, the offender shall be punished for the offence for which the lowest punish¬ 
ment is provided, if the same punishment is not provided for all.— Penal Code 9 8 , 72. 

In charges founded upon supposed contradictory statements, every presump¬ 
tion in favour of the possible reconciliation of the statements must be made.— 
Empress v. Ramji Sajabarao 9 I. L. R., 10 Born., 124; Empress v. Ghulet 9 I. L. R., 

7 All., 44. 

For form of alternative chargo under s. 193 of the Penal Code, see Sched. V, 
XXVIII-/2 (4). 

The words “ without a charge " in this section properly apply not only to a 
case in which there is no charge at all, but also to a case in which there is no 
charge of such offence as the Sessions Judge or Clerk of the Crown may think 
the prisoner ought to be tried for.— Empress v. Appa Sabhana Mendre, I. L. K., 

8 Bom., 200. In that case A was tried at the Criminal Session of the High Court 
on a charge (1) of murder, (2) of abetting B to commit such murder. The 
jury having considered their verditft were asked by the Clerk of the Crown if they 
were agreed. The foreman replied that they were, and that their verdict was 
“ guilty;” and when further asked, he said, u guilty of abetment—.abetment generally.” 
Ou the application of Counsel for the prosecution, a charge was then added of 
“ abetment of murder committed by some person or persons unknown.” The 
additional chargo was then read aloud to the jury, but was not specially explained 
to the prisoner, nor was he called upon to plead to it. Counsel for the prisoner 
was asked by the Judge if he desired to have a new trial on the charge as amended, 
but he declined. The three charges (i.e. 9 the two original charges and the addi¬ 
tional charge) were then read to the jury, who, after deliberation, returned a verdict 
of “ not guilty ” on charges Nos. 1 and 2, and of “ guilty ” in the charge added, 
viz., of abetment of muvder by some person or persons unknown. On the applica¬ 
tion of Counsel for the prisoner, the following points were reserved: (1) Whether, under 
the circumstances, the Court had power to add a uew charge; (2) whether the 
verdict returned on the new charge was valid, the prisoner not having been called 
upou to plead to it. It was held (Scott, J., dissenting) that the Judge was wrong in 
framing a new charge in addition to the original charges, but that the 
error was one of form, not of substance, and therefore, under s. 537, /)oa/,*the Court 
refused to interfere with the conviction. The Court also considered that, having 
regard to the provisions of ss. 228, 229, and 230, the charges of abetment of 
murder by B might have been changed into one of abetment of murder generally. 
It was held further, that, in any case, the conviction was good under ss. 236 and 237. 
It was doubtful whether the evidence would establish the offence of murder, 
abetment of murder by B, or abetment of murder by some one unknown. Even 
if there had been no charge properly framed, the Judge might, under s. 237, have 
accepted the verdict returned by the jury and entered it in the refiord. The fact 
that the Judge framed a chargo which, ex-hypothesi , was beyond his authority and 
accepted a verdict on that charge did not affect the legality of the conviction. 
The omission to read and explain the charge to the prisoner did not, under the 
circumstances, prejudice the prisoner, and was therefore immaterial. 

In Reg . v. Govind Babli Raul 9 11 Bom. H. CL R., 278, which was a case under 
the Act of 1872, decided by Wbst and Nunabhai, JJ., the Sessions Judge had 
substituted a charge of abetment of murder for a charge of murder, and it was 
assumed it could be done. 

The power to alter a charge ought to be exercised with caution.— v. 
Qovindas Baridas, 6 Bom. H. U. R., Cr., 76. 
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237. If, in the cases mentioned in section 236, the ac- 

When a person is cused is . cliar & ecl with one offence, and it 
charged with one of- appears in evidence that he committed a 
fence, he con be con- different offence for which he might have 

been charged under the provisions of that 
section, he may be convicted of the offence which he is shown 
to have committed, although he was not charged with it. 

Illustration . 

A is charged with theft. It appears that he committed the offence of criminal 
breach of trust, or that of receiving stolen goods. He may be convicted of crimi¬ 
nal breach of trust, or of receiving stolen goods (as the case may be), though 
he was not charged with such offence. 

Act X of 1872, s. 456; Act X of 1875, s. 21 ; Act IV of 1877, s. 109. 

Where a person was charged by an Assistant Sessions Judge with (1) attempt¬ 
ing to commit criminal breach of trust as a public servant, (2) framing as a public 
servant an incorrect document to cause an injury, (3) framing as such public ser¬ 
vant an incorrect document to save a person from punishment, and was acquitted on 
the ground that he was not a public servant, though the Judge found that he had 
framed the document with a fraudulent intent, it was held that the Judge ought to 
have convicted him of attempting to cheat under ss. 455 and 456 of Act X of 1872 ; 
and, as the facts which he would have had to meet on that charge were the same as he 
had to meet on the charge of criminal breach of trust, allowed the objection urged 
nt the hearing, though not distinctly taken in this appeal by the Government, and 
ordered a re-trial of the accused.— lleg . v. Ramajirav Jivbajira , 12 Bom. H. 
C. K., 1 .* 

See note to preceding section. 

238. When a person is charged with an offence consist- 

When offence proved in S of sevcral particulars, a combination of 
included in o ffe nee some only of which constitutes a complete 
charged. minor offence, and such combination is 

proved, but the remaining particulars are not proved, he may 
he convicted of the minor offence, though he is not charged 
with it. 

When a person is charged with an offence and facts are 
proved«which reduce it to a minor offence, he may be convict¬ 
ed of the minor offence, although he is not charged with it. 

Nothing in this section shall be deemed to authorize a con¬ 
viction of any offence referred to in section 198 or section 199, 
when no complaint has been made as required by that section. 

• • Illustrations. 

(a.) A is charged, under section 407 of the Indian Penal Code, with criminal 
breach of trust in respect of property entrusted to him as a carrier. It appears 
that he did commit criminal breach of trust under section 406 in respect of the 
property, but that it was not entrusted to him as a carrier. He may be convicted 
of criminal breach of trust under section 406. 

(5.) A is charged under section 325 of the Indian Penal Code with causing 
grievous hurt. He proves that he acted on grave aud sudden provocation. He 
may be convicted under section 335 of that Code. 

Bee Act X of 1872, s. 457 ; Act X of 1875, s. 22; Act IV of 1877, s. 110. 
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Oh. XIX The last two clauses of the section and illustration ( b), which is founded upon 
s. 238 the case of Queen v. Lukhenarain Agoori , 23 W. 11., Cr., 61, are new. 

{Section 198 deals with prosecutions for criminal breach of contract, defamation, 
and offences against marriage. Section 199 deals with prosecutions for adultery and 
euticing married women. 

With reference to the observations of West, J., in lleg. v. Chand Nur , 
11 Bom., 241 (quoted below), on the corresponding section of Act X of 1872, this 
section has been confined to offences consisting of several particulars, a combination 
of some only of which constitutes a complete minor offence. In that case the Bombay 
High Court anuulled a conviction and sentence for abetment of murder, where the 
accused was charged with murder. West, J., said : “Section 457 applies to cases 
in which the charge is of an offence which consists of several particulars, a combina¬ 
tion of some only of which constitutes a complete minor offence. The graver 
charge in such a case gives the accused notice of all the circumstances going to 
constitute the minor of which he may be convicted. The latter is arrived at by a 
mere subtraction from the former. But this is not the case where the circum¬ 
stances embodied in the major charge do not necessarily and according to the defini¬ 
tion of the offence imputed by that charge constitute the minor offence also. The 
principle no longer applies, because notice of the former does not necessarily involve 
notice of all that constitutes the latter. The section is not intended to apply to 
a collateral offence. It is not open to a Court to find a man guilty of the abet¬ 
ment of uu offence on a charge of the offence itself. When a man is accused of 
murder, he may not be conscious that he will have to meet an imputation of collat¬ 
eral circumstances constituting abetment of it, which may be quite distinct from 
the circumstances constituting the murder itself. When, therefore, the Sessions 
Judge says that s. 457 warrants his convicting the accused of the abetment of mur¬ 
der on the original charge of murder itself without amendment, he departs from the 
intention of that section. For although, under special circumstances, abetment is to 
be deemed equivalent to the principal offence, yet it is plain that a charge of the 
latter simply as §uch gives no intimation of a trial to be held on the former.” 

This section also enables a verdict to be given op some of the facts which arc 
a component part of the original charge, provided that those parts constitute a minor 
offence.— Oovt. of Bengal v. Mahaddi , I, L. 11., 5 Calc., 871 ; (S. C.) 6 C. L. II., 
349. See remarks of Sargent, C.J., in j Empress v. Appa Sabhana Mendre , I. L. H., 
8 Bom., 200. In the former case the accused were charged under s. 149, coupled with 
s. 325 of the Penal Code, with, while being members of an unlawful assembly, com¬ 
mitting grievous hurt. The jury disbelieved the evidence as to the unlawful assem¬ 
bly, but unanimously found two of the accused guilty of grievous hurt, and it was 
held that the verdict was legally sustainable, although that offence did not form the 
subject of a separate charge. Sec Empress v. Ilarai Mirdha , I. L. R., 3 Calc., 189. 

The offence of house-trespass as described in s. 452 of the Penal Code cannot 
be said to be any part of the charge either of dacoity or of riot. Accordingly, where 
a prisoner was charged with the latter offences, it was held that a conviction for 
house-trespass was bad where the charge’of that offence had not been jreud out 
and explained to him and he was not called on to plead to it.— Queen v. Salamut 
Aliy 23 W. R., Cr., 59. 

Where a dacoity was committed at Velanpor, a village in the territory of the 
Gaya Kevad, and a part of the stolen, property was found in British territory, where 
it had been concealed, it was held that a conviction of dacoity could not be sus¬ 
tained, that being a substantive offence completed as soon as perpetrated at Velan- 
por, although had Velanpor been iu British territory, the subsequent acts in the 
process of taking away the property might in the legal sense have coalesced with 
the first and principal one, so as to give jurisdiction under s. 67 of Act X of 1872 
(s. 181 of this Code) in each district in which the property was conveyed.— Reg. y. 
Lahhya Oovindy L L. R., 1 Bom., 50. In that case the accused were convicted of 
dacoity, but the conviction was, on the facts stated, altered to one of retaining 
stolen property known to have been obtained by dacoity. Hee Penal Code 9 s. 412. 

Framing of separate minor charges .—The High Court at Calcutta considered 
that, under the provisions of s. 457 of the Criminal Procedure Code of 1872, it was 
unnecessary to frame separate charges in respect of minor offences of the same class 
included in an offence of a graver character with which an accused person was 
charged.— Calc, H. C . C. O., No. 9 of 26th August 1878, Wilkins, p. 112. 
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239. When more persons than one are accused of the 
What persons may same offence, or of different offences com¬ 
be charged jointly. mitted in the same transaction, or when 
one person is accused of committing any offence, and another 
of abetment of, or attempt to commit, such offence, they may 
be charged and tried together or separately as the Court thinks 
fit; and the provisions contained in the former part of this 
chapter shall apply to all such charges. 

Illustrations . 

(a.) A and B are accused of the same murder. A and B may be charged 
and tried together for the murder. 

( b .) A and B are accused of a robbery, in the course of which A commits 

a murder with which B has nothing to do. A and B may be tried together 

on a charge, charging both of them with the robbery, and A alone with the 
murder. 

(c.) A and B are both charged with a theft, and B is charged with two 

other thefts committed by him in the course of the same transaction. A and 

B may be both tried together on a charge, charging both with the one theft 
and B-alone with the two other thefts. , 

Act X of 1872, s. 458; Act X of 1875,s. 23; Act IV of 1877, s. 111. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, 
the case of each person accused should be separately inquired into, and, if com¬ 
mitted for trial, tried separately.— Reg. v. Kurecm , 11 W. It., Cr., 16. It is wholly 
erroneous to include them in one joint trial.— Empress v. Niaz Alt', I. L. R., 

5 All., 17. Similarly it was laid down by the Calcutta High Court that two or more 
persons committing acts of perjury on different occasions ought not to be tried 
on one charge.— Cal. 11. C. CVc. L., 20 th July 1885, 2 W. R., Cr., 2. 

In the case of Nalhu Sheik v. Empress , 1. L. R., 10 Calc., 405, four persons 
were accused of having given false evidence in the same proceeding, and the Sessions 
Judge, while professing to try each accused person separately, heard the evidence 
of the witnesses only once. The High Court held that this was substantially trying 
the four prisoners together, and was an improper mode of procedure. 

Iu the case of Pulesanki Reddi v. Queen, £. L. R., 5 Mad., 20, the convictions* 
of 14 persons, who were charged together with distinct oflences (committing 
nuisances) under ss. 290 and 291 of the Iudian Penal Code, were set aside. 

Upon trial of A for murder, and B for abetment thereof, a confession by A 
implicating B cannot be taken into consideration against B.— Radi v. Empress , 
I. L. it., 7 Mad., 579. But see Reg. v. Oovind Babli Raul , 11 Bom. H. C. R., 278, 
where, after the trial had commenced, the charge against the first prisoner who hud 
made a confession was altered from that of murder to abetment of murder, and his 
confession was used, under s. 30 of the Evidence Act, against his co-prisoner, who was 
charged throughout with abetment of murder only. 

A conviction of a person who is tried jointly with other persons for the same 
offence cannot proceed merely upon the uncorroborated confession of one of such 
other persons.— Empress v. Dosa Jim, I. L. It., 10 Bom., 231; Empress v. 
Ashootosh Chuckerhutty , I. L. It., 4 Calc. (F.B.), 483 ;‘(S. C.) 3 C. L. It., 270. 
See Mad. H. €. Proc., 12th Nov. 1866, Weir, p. 8. 

The trials of the respective members of two opposing factions iu a riot ought 
to be kept entirely distinct.— Hossein Buksh v. Empress , I. L. It., 6 Calc., 96; (S. C.) 

6 C. L. it., 521. The members of each faction should be tried separately. It is 
wrong to commit the members of both parties for trial together upon joint charges 
os if they had had one common object.— Queen v. Sheikh Bazti , 8 \V. R., Cr., 47 ; 
(S. 0)4 Wym. Cr. Rul. (F. B.), 13; Queen v. Durzoolla , 9 W. It., Cr., 33. 

Where two prisoners are tried together for different offences committed in the 
some transaction, it is improper and illegal to examine one prisoner as a witness 
against the other.— In the matter of David , 5 C. L. It., 574. 
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Ch. XX Where several persons were charged together with offences under ss. 148, 
sees. 302, 324, and 326 read with s. 149 of the Penal Code, and the Sessions Judge, when 
240*241 about to examine the prisoners, required all but the prisoner under examination 
to withdraw from the Court, until his turn for examination came round, and con¬ 
victed each prisoner chiefly upon what was said by his co-prisoners during his 
absence from Court, it was held, that the evidence so given was inadmissible.— 
Empress v. Chandra Nath Sarkar , I. L, It., 7 Calc., 65; (S.C.) 8 C. L. R., 352. 
Sec also In re Chakowri Loll , 13 C. L. R., 275. A course similar to that in the 
case of Empress v. Chandra Nath Sarkar , I. L. R., 7 Calc., 65; (S.C.) 8 C. L. R. f 
352, was pursued in the case of Empress v. Lahshman Bala , 1. L. R., 6 Bom., 
124, and the Bombay High Court, following the decision of the Calcutta High 
Court, also condemned the practice. 

240. When more charges than one are mad$ against the 

Withdrawal of re- same P erson > and when a conviction has 
maining charges on been had on one or more of them, the com- 
conviction on one ot pluinant, or the officer conducting the pro- 

sedition, may, with the consent of the 
Court, withdraw the remaining charge or charges, or the Court 
of its own accord may stay the inquiry into, or trial of, such 
charge of charges. Such withdrawal shall have the effect of 
an acquittal on such charge or charges, unless the conviction 
be set aside, in which case the said Court (subject to the 
order of the Court setting aside the conviction) may proceed 
with the inquiry into or trial of the charge or charges so 
withdrawn. 

Act X of 1872, a. 459, omitting the first ten words : “In trials before a Court 
of Session or High Court,” and inserting the words 4 the complainant. 1 Compare 
also Act X of 1875, s. 102, and Act IV of 1877, s. 112. The clause relating to 
withdrawals is new. 

Section 494, infra , provides that any public prosecutor may, with the consent 
of the Court, in cases tried by jury before the return of the verdict, and in other 
oases before the judgment is pronounced, withdraw from the prosecution of any 
person, and upon such withdrawal, if it is made before a charge has been framed, the 
accused shall be discharged ; if it is made after a charge has been framed, or when 
under this Code no charge is required, he shall be acquitted. 

The “officer conducting the prosecution 11 may, where he has had permission, 
be an officer of police.— S . 495, post. 


CHAPTER XX. 

OF THE TRIAL OF SUMMONS-CASES BY MAGISTRATES. 

_ , . 241. The following procedure shall be 

mons-case/. 8 m SUm " observed by Magistrates in the trial of 

summons-cases. 

Act X of 1872, s. 203, para. 1; Act IV of 1877, g. 114. 

A summons-case is a case relating to an offence not punishable with death, 
transportation, or imprisonment for a term exceeding six months.—■$. 4 (/), supra. 

Evidence of witnesses who appear to he giving false evidence to be recorded at 
length in the vernacular.— When, during the investigation of a complaint under 
Chap. XX of the Code of Criminal .Procedure, it may appear to the Magis¬ 
trate that a witness is giving false evidence, so that criminal proceedings against 
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such witness are likely to be necessary, the Magistrate will exercise a sound 
discretion iti taking down, under s. 359, at least the evidence of this particular wit¬ 
ness at length in the manner prescribed in ss. 356, 357, and 360 of Act X of 1882.— 
Calc. H. C. C. O., No. 4 of 30th March 1864, Wilkins , p. 112. 

In the investigation of a complaint which forms the subject of two 
distinct charges arising out of the same transaction, one of which is a summons 
and the other a warrant case, the procedure should be that for warrant-cases.— 
Rajnarain Koonwar v. Lala Tamoli Raul, I. L. R., 11 Calc., 91. 

242. When the accused appears or is brought before 
Substance of accu- the Magistrate, the particulars of the 

sation to be stated. offence of which he is accused shall be 
stated to him, and he shall be asked if he has any cause to 
show why he should not be convicted ; but it shall not be 
necessary to frame a formal charge. 

Act X of 1872, s. 203, para. 2, and the first clause of s. 206, para. 1 ; Act IV 
of 1877, s. 119. 

Personal attendance of an accused person may be excused by the Magistrate 
under s. 205, supra. See note to that section. 

It should be clearly stated to the accused that he is about to be put on his 
trial, and what is the nature of the offence with which he is charged.— In re Achar - 
jee Lall , 3 C. L. R., 87. 

243. If the accused admits that he has committed the 

Conviction on ad- offence of which he is accused, his admis- 
miasiou of truth of sion shall be recorded as nearly as possible 
accusation. in the words used by him ; and if he 

shows no sufficient cause why he should not be convicted, 
the Magistrate shall convict him accordingly. 

Act X of 1877, s. 206, para. 2 ; Act IV of 1877, s. 120. 

Where a written defence is tendered in a case tried under this chapter, the 
Magistrate is not bound to take down the defence of the accused by personally 
examining him.— Dila Mundul v. Rally Shaha, 16 W. li., Cr., 63. 

244. If the accused does not make such admission, the 
Procedure when no Magistrate shall proceed to hear the com- 

such admission is made, plainant (if any), and take all such evi¬ 
dence us may be produced in support of the prosecution, 
and also to hear the accused and take all such evidence as he 
produces in his defence. 

The Magistrate may, if he thinks fit on the application 
of the complainant or accused, issue process to compel the 
attendance, of any witness or the production of any document 
or other thing. 

The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses, in¬ 
curred in attending for the purposes of the trial, be deposited 
in Court. 

The first paragraph corresponds with Act X of 1872, s. 207 (see also Act IV 
of 1877, s. 121), and the last two paragraphs, with Act X of 1872, s. 361, and 
Act IV of 1877, b. 142. 


Ch. XX 
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Ch. XX Section 355, infra , provides that in summons-cases tried by a Magistrate 
0 . 245 other than a Presidency Magistrate, the Magistrate shall make a memorandum of 
the substance of the evidence of each witness as the examination of the witness 
proceeds, such memorandum to be written and signed by the Magistrate with his 
own hand and to form part of the record.. 

The record to be made in Presidency Magistrates' Courts is provided for by 
s. 362, infra. 

A Magistrate is bound to examine all the witnesses whom an accused person 
may produce for his defence .—Ameer Chand Nohatta , Petr., 13 W. R., Cr., 63. 
And a conviction by a Magistrate who has refused to examine a witness formally 
tendered on behalf of the accused is absolutely illegal .—Queen v. Mahima Chandra 
Chuckerhutty , 4 B. L. R., Appx., 77. 

Though this section imposes on the parties the duty of producing their 
evidence in summons-cases, the Court should, though not bound to do so by law, 
before convicting an accused person in such a case, take the precaution to ascertain 
from him whether he has evidence to produce in his defence, and if he says that 
he has, but his witnesses are not present in Court, should consider whether he 
should be allowed a further opportunity of bringing or summoning through the 
Court his witnesses .—Empress v. Jewan Singh, Punjab Record, 1884, p. 9. 

Duty of Prosecution .—It is the primd facie duty of the prosecution to call all 
the persons who are shown to be connected with the transactions connected with the 
prosecution, and who from such connection must be able to give material evidence. 
If such witnesses are not culled without sufficient reason being shown, the Court may 
properly draw an inference adverse to the prosecution, and the only thing that 
can relieve the prosecution from calling such witnesses is the reasonable belief that, 
if called, they would not speak the truth .—In re Dhunnoo Kazi , I. L. R., 8 Calc., 
121. It must be borne in mind that no corresponding inference can be drawn 
against the accused.— lb. 

All persons who are alleged or known to have knowledge of the facts ought 
to be. brought before the Court and examined .—Empress v. Ram Sahai Lull, 
1. L. R., 10 Calc., 1070. See note to s. 492, post. 

Court-fees .—Where a complainant is required, to pay fees or expenses for 
summoning witnesses under this section and fails to do so, the Magistrate must deal 
with the case on the evidence before him, and is not justified in dismissing the 
complaint under s. 247, infra.—In re Korapulu v. Monappa, I. L. R., 5 Mad., 160. 

In noil-cognizable cases, applications or petitions containing a complaint or 
charge of any oflence are chargeable with a fee of 8 as. [Court Fees Act, VII of 1870, 
Sched. II (i) (6)]. Under s. 18 of the Act, where the application is made verbally 
and the examination of the complainant is reduced to writing, a like fee must 
be paid. Section 31 provides that, on conviction of the accused person, the Court shall, 
in addition to the penalty imposed upon him, order him to repay to the complainant the 
fee paid in the petition or application, or in the examination of the complainant, 
Ac., and also the fees paid by complainant for serving processes. Fees so ordered 
to be repaid are to be recovered as if they were fines. 


245. If the Magistrate, upon taking the evidence refer- 
, , red to in section 244 and such further evi- 

* dence (if any) as he may, of his own 

motion, cause to be produced, and (if he thinks fit) examin¬ 
ing the accused, finds the accused not guilty, he shall record 
an order of acquittal. * 

If he finds the accused guilty, he shall 
pass sentence upon hipi according to law. 


Sentence. 


Act X of 1872, s. 211, paras. 1 and 2; Act IV of 1877, s. 12$. 

• For form of warrant of commitment on a sentence of imprisonment or fine 
if passed by a Magistrate, see Sched. V, No. 29. 

An order for compensation against a complainant may be made on an order of 
acquittal .—Mona Sheikh v. lshan Bardhan , I. L. R., 6 Calc., 581. As to compen¬ 
sation, see s. 250, irrfra. 
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A complaint may be both frivolous and false. The award of compensation 
for making a frivolous complaint does not preclude the Magistrate who makes it 
from subsequently sanctioning a prosecution for making a false compluint.— Mad. 
H. C. Pro 12 th Nov. 1875, Weir , p. 5. He may make an order directing the 
complainant to make amends to the accused, notwithstanding that the complainant 
is to take his trial for perjury.— Reg, v. Roopun Rae, 15 W. R., Cr., 9 ; (9. C.) 
6 B. L. R., 296. 

Subordinate Magistrates should submit to the District Magistrate a calendar 
of every case in which conviction takes place within twenty-four hours from 
sentence being passed. Such a course of procedure enables the District Magistrate 
at once to take measures towards rectifying injury done by an illegal sentence.— •Bom, 
H. C. Cir. 9 43. 

A Court is bound to pass some sentence if it records a verdict of guilty, though 
the sentence may be only nominal (Mad. H. C. Pro., 12 th Aug. 1869, Weir, p. 37); 
but a Judge in trials by jury is not warranted in passing a merely nominal sentence, 
because he cannot concur in a jury’s verdict of guilty. In doing so, lie would usurp 
the functions of a jury. He is bound to pass a sentence adequate to the offence 
found by the jury to nave been committed.— Mad. H. C. Pro., 8th Nov. 1866, 
Weir, p. 37. 

The following rules as to military offenders are in force in Bombay and the 
Panjab:—When any person serving under the Government of Bombay, in the 
Military Department, is convicted in a Criminal Court, such Court shall inform 
the officer commanding the regiment or corps to which the convict belongs.— 
Bombay Gazette , 1879, pp. 471, 475. 

In every cose in which a military officer, or a soldier, is sentenced by »n Criminal 
Court to a fine of Rs. 200 or upwards, or to imprisonment otherwise than in default 
of paying a fine not amounting to Rs. 200, the Court shall send a copy of its final 
order proprio motu to the immediate superior of the person convicted. Whenever 
a soldier is committed to jail, whether for trial or under sentence, his military rank 
should always be stated in the warrant of commitment in order that due notice may 
be given to the military authorities of the day and hour on which the imprisonment 
of such person will expire as required by the 33rd section of the Mutiny Act.— 
Smyth , p. 148. 

Copies of convictions and sentences of persons in the Military Department .— 
Judicial Commissioners, Sessions Judges, and Magistrates must forward to the 
Military Department of the Government of India a copy of the conviction and 
sentence in all cases in which persons serving under the Government of India in 
that department are convicted in a Criminal Court.— Calc . H. C. C. 0. t 17 th July 
1871, Wilkins , p. 139. 

As to convictious of other Government servants, see Notification, Government 
of India, 7th August 1868. 

Where an accused has been acquitted after the whole of the evidence for the 
prosecution in the case has been recorded, compensation may be awarded under 
s. 250, post.—Empress v. Panda Valad Gopala , I. L. R., 10 Bom., 199 ; Number v. 
Ambu, I. L. R., 5 Mad., 381; Ali Ahmud v. Nathu, Punjab Record, 1884, p. 19; 
Gulab v. Sant Ram t ib. 

246. A Magistrate may, under section 243 or section 

Finding not limited 245, convict the accused of any offence 
by complaint *or sum- triable under this chapter which, from the 
mons - facts admitted or proved, he appears to 

have committed, whatever may be the nature of the com¬ 
plaint or summons. 

Act X of 1872, s. 203, para. 2, second clause; Act IV of 1877, s. 117. 

It was held under Act X of 1872, that notwithstanding the extent towhich the 
complaint itself may go, and notwithstanding the terms of the summons, whatever 
they may be, the Magistrate may convict an accused person who has been sum¬ 
moned before him on the footing of- a complaint of any offence which is the 
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NON-APPEARANCE OP COMPLAINANT. 


Oh. XX subject of the definition in s. 148 [a. 4 (t) of this Code], if he thinks that the 
secs. facts established by the complainant and his evidence only amount to an offence 
247-248 within that section*— Mudoosoodun Sha v. Haridass Dass, 22 W. R., Cr., 40. 

247. If the summons has been issued on complaint, 
Non-appearance of and upon the day appointed for the 

complainant. appearance of the accused or any day subse¬ 

quent thereto to which the hearing may be adjourned the 
complainant does not appear, the Magistrate shall, notwith¬ 
standing anything hereinbefore contained, acquit the accused, 
unless for some reason he thinks proper to adjourn the hear¬ 
ing of the case to some other day. 

This section consolidates the provisions of ss. 205, 208, para. 3, and s. 212 
of Act X of 1872; see also Act IV of 1877, s. 118. 

The former Code provided that if the complainant did not appear, the Magis¬ 
trate should dismiss the complaint; and under s. 212, the dismissal of a complaint 
operated as an acquittal. See also Nund Lall Sootrodhur v. Bhagirutty Sooiran , 
10 W. R„ Cr., 31; Eastern Bengal Railway Co. v. Kali Dass Dutt, 23 W. R., 
Cr., 63; Irfan Biswas v. Jimut Bibee, 25 W. R., Cr., 63. The present Code, it 
will be seen, provides for the acquittal of the accused, unless the Magistrate thinks 
proper to adjourn the case. 

As to* dismissal of a complaint after examining the complainant, see s. 203, 
supra , p. 192. Unless a charge has been drawn up, no order of acquittal can be 
passed.— Reg. v. Japit Ahir, 22 W. R., Cr., 25. 

If the proceedings before the Magistrate have been so irregular as to amount 
to no trial, the acquittal will be invalid.— Mad. II. C. Pro ., 17 th Aug . 1875, 
Weir, p. 7. 

Adjournments. —It is not an irregularity to adjourn the trial for the purpose ot 
allowing the accused to secure the attendance of his witnesses.— In re Dinoo Roy, 
16 W. R., 21. 

If, when a case has been adjourned, the complainant does not appear upon 
the day fixed for the hearing, the Magistrate may acquit the accused.— Mudoosoo - 
dun Sha v. Haridass Dass, 22 W. R., Cr., 40. Ordinarily the order for adjourn¬ 
ment must be made in the presence and hearing of the parties.— Mad. //. C . Pro., 
24ffc Feb . and 17 th Aug. 1875, Weir, p. 2. 

A case having been transferred from the file of one Magistrate to that of 
another was, on the day fixed, called on for hearing, but the complainant not 
appearing, the case was dismissed under this section. It appeared that the complainant 
and his witnesses, though not in attendance in the Magistrate's Court, were present 
in another Court in the same courthouse, the complainant being under the 
impression that his case had been transferred to the Magistrate of that Court. 
Pbinbep and Tottenham, JJ., treated the case ns if the complainant had been 
present in Court, holding that, under the circumstances, the provisions of the 
section had been improperly applied.— In re Romanath Bal v. Behari Bagdi, 
13 C. L. R., 303. 

Where a complainant is required to pay fees or expenses for summoning 
witnesses under s. 244 and fails to do so, the Magistrate must deal with the case 
on the evidence before him, and is not justified in dismissing the complaint under 
this section.— In re Korapulu v. Monappa, I. L. R., 5 Mad., 160. As to fees and 
processes in non-cognizable cases, see note to s. 244, supra. 

A Magistrate, it was held, was not bouud, before acquitting a person under this 
section, to wait till the Court is about to close for the day to give an absentee com¬ 
plainant an opportunity of appearing.— Kuttiyali v. Pari Mahri, I. L. R., 7 Mad., 
356.. See Rangasami Ayyangar v. Narasimhula, I. L. R., 7 Mad., 213. 

248. If a complainant, at any time before a final order 
Withdrawal of com- is passed in any case under this chapter, 

plaint. satisfies the Magistrate that there are 
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sufficient grounds for permitting him to withdraw his com- ch. xx 
plaint, the Magistrate may permit him to withdraw the same, 
and shall thereupon acquit the accused. 

Act X of 1872, a. 210; Act IV of 1877, s. 125. 

In cases of contempt of the lawful authority of a public servant, the com¬ 
plainant referred to in this section is the public servant whose authority has 
been resisted, and not the person injured by the resistance.— In re Muse Alt 
Adam , I. L. R., 2 Bom., 653. 

The fact that an accused person has been sent up by the police does not prevent 
an offence which is legally compoundable from being compromised under s. 345, 
supra.—Empress v. Nowab Jan , I. L. R., 10 Calc., 551. This chapter only refers 
to summons-cases. See Somu v. Reg., I. L. R., 6 Mad., 316. 

A District Magistrate has no jurisdiction to revive a charge which a Deputy 
Magistrate has allowed to be withdrawn.— Reg. v. Zoohurul Huq , 25 W. R., Cr., 

64. See Empress v. Nowab Jan t I. L. R., 10 Calc., 551. See notes to s. 253 f post. 

As to compoundable offences, see s. 345, infra. 

249. In any case instituted otherwise than upon com- 

Powev to stop pro- P laint > a Presidency Magistrate, a Magis- 
ceedings when no com- trate of the first class, or, with the pre- 
P IaiuB,,t - vious sanction of the District Magistrate, 

any other Magistrate, may, for reasons to be recorded by 
him, stop the proceedings at any stage without pronouncing 
any judgment either of acquittal or conviction, and may 
thereupon release the accused. 

This section is new. 9 

^ 250. If, in any case instituted upon complaint, a Magis- 
Frivolous or vexa- trate acquits the accused under section 245 
tious complaints. or section 247, and is of opinion that the 

complaint was frivolous or vexatious, he may, in his discretion, 
by his order of acquittal, direct the complainant to pay to the 
accused, or to each of the accused, where there are more than 
one, such compensation, not exceeding fifty rupees, as the 
Magistrate thinks fit. 

The sum so awarded shall be recoverable as if it were a 
Recovery of com- fine : Provided that, if it cannot be rea- 
pensation. lized, the imprisonment to be awarded 

shall be simple, and for such term, not exceeding thirty days, 
as the Magistrate directs. 

At tfie’time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation under 
this section. , 

ActX of 1872, a. 209, paras. I and 2; Act IV of 1877, s. 242. The last clause 
is new. It is to be observed that's. 209 of Act X of 1872, applied only to the 
dismissal of a complaint; but reading that section with s. 212 of the same Act, the 
Court held, that compensation might be awarded on an order for acquittal .—Mona 
Sheikh v. Ishan Bardhan, I. L. R., 6 Calc., 581. 
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COMPENSATION. 


Oh. XX No appeal lies from an order under (his section. See Chap. XXXI: and see 
0. 250 Mad. H. C . Pro., 22 nd Nov. 1879, Weir, p. 5. 

For form of warrant of imprisonment on fuilure to recover amends by distress, 
see Sched. Y, No. 30. 

As to the mode of recovering compensation, see ss. 386, 387, infra. 

The special provisions of this section are applicable only in the case of original 
trials under this chapter. See Proceedings , 14 th Feby. 1873, 27 th Feb. 1875 
(8 Mad. H. C. R., Appx., vii), and 18 th Feb. 1879; and Reg. v. Ramji Valad Daji , 
5 Bom. H. C. R., Cr., 12; In re Gurningapa , 7 Bom. (Crown Cas.), 58 ; Radhanath 
Panjav. Wooma Churn Chowdhry , 22 W. R., Cr., 12. 

A case instituted by the police on a complaint to them is not instituted upon 
complaint within the meaning of this section, and accordingly an order in such a case 
awarding compensation is illegal.— In re Ishri v. Bakhshi , I. L. R., 6 All., 96. That 
was a case in which a complaint was made to the police that five men had forcibly 
prevented the complainant from driving to the pound certain cattle which had been 
trespassing, thereby committing an offence under s. 24 of Act I of 1871. The 
police made an inquiry and sent up the five persons accused for trial. 

So, where a complaint having been made to the police, the Magistrate took cog¬ 
nizance of the case upon receiving a charge-sheet against the accused sent in 
by the police, it was held no compensation could legally be awarded under this 
section, as there was no complaint as defined by s. 4 (a), and the case was not 
“ instituted upon complaint.”— Empress v. Polaranapa , 1. L. R., 7 Mad., 563. 

A complaint may be both frivolous and false. The award of compensation for 
making a frivolous complaint does not preclude the Magistrate who makes it from 
subsequently sanctioning a prosecution for making a false complaint.— Mad. H. C. 
Pro., 12 th Nov. 1875, Weir , p. 5. He may make an order directing the complainant 
to make amends to the accused, notwithstanding that the complainant is to take his 
trial for perjury.— Reg. v. Roopun Rae , 15 W. R., Cr., 9 ; (S. C.) 6 B. L. R., 296. 
The whole or any part of any fine recovered may be ordered to be applied in com¬ 
pensation for the injury caused by the offence committed, where substantial com¬ 
pensation is, in the opinion of the Court, recoverable by civil suit.— S. 545, post. 

A complaint may of course be well founded as regards some of the defendants 
and yet vexatious and frivolous as regards others and compensation may be ordered 
to be paid to those as regards whom it is frivolous or vexatious.— Number v. Ambu, 
I. L, R., 5 Mod., 381. 

When several distinct charges are made, in respect of some of which compen¬ 
sation can, and in respect of the others compensation cannot, be awarded, tho 
Magistrate may, in dismissing the charges, award compensation.— Modhoosoodun 
Ohose v. Joyram Hazrah , 13 W. R., Cr., 39. But see Ounamansee v. Haree Dutta, 
18 W. R. f Cr., 6, where an award of compensation was set aside as illegal in a case 
of criminal force and theft or robbery, because the charge was in part one of 
theft or robbery, and because criminal force really was used to the complainant. 

In a case where more than one person has been accused, the Magistrate may 
award compensation not exceeding lis. 50 to each person.— Bhyroo Lull, Petr.. 
14 W. R., Cr., 75. 

Compensation cannot be awarded in a case of wrongful confinement (Jharu v. 
Bakar Ali t 7 W. R., Cr., 11), or of house-breaking by night or theft (Dhurai 
Noshyo v. Hubee Noshyo, ibid, 12); nor can it be awarded to a defendant for a 
frivolous charge of theft. 

A Magistrate, in making an order for compensation, is ordinarily bound, if the 
amount be not paid, to proceed to the recovery of it by distress and sale of the 
moveables of the person ordered to pay ; but if such person admits that he has no 
goods and thereby waives the right to have the amount levied by distress, the 
Magistrate may proceed to imprison him in the civil jail. The warrant of distress 
cannot have currency simultaneously with the imprisonment, because the alter¬ 
native permitted in case of failure to realize has already been adopted.— Bisheshwar 
Shaha v. Bishwambhur Sircar, 23 W. R., Cr., 64. 

* A Magistrate cannot exceed the amount mentioned in the Code, and he can only 
award that any sum not exceeding that amount be paid to the accused by way of 
compensation ; he cannot impose it as a fine, otherwise than in compensation, and 
he cannot directly sentence the complainant to imprisonment in default of payment. 
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The amount awarded is recoverable by distress and sale of the complainant's pro¬ 
perty, and in default of such distress, by imprisonment of the complainant.— Reg. 
v. Oopal , 2 All, 430. 

Compensation under s. 250 can only be given in summons-cases.— Reg . v. Yellap - 
pa Bin Mudkappa, , 1 Bom. H. C. R., 181. See Somu v. Reg ,, 1. L. R., 6 Mad., 316. 

An illegal seizure of cattle under colour of the Cattle Trespass Act, 1871, not 
having been constituted an offence under that Act or otherwise, an award of com¬ 
pensation under this section of the Code to the accused on such complaint is illegal. 
—Pitchi v. Ankappa , I. L. R., 9 Mad., 102. 

Compensation cannot be directed to be given by order under s. 119, supra , 
where there is no evidence on which the Magistrate can direct security to be given.— 
Jey Singh v. Kanhya , Panjab Rec., 1884, p. 72. 

A karkun on the establishment of a Civil Court, entrusted with the execution 
of a writ, reported to the Court that a particular person obstructed him in attach¬ 
ing property as commanded by the writ; and a report was thereupon made by the 
Court to a Magistrate with a view to proceedings bejng taken against the obstruc¬ 
tor. The Magistrate acquitted the accused, and ordered the accused compensation 
under s. 209 of Act X of 1872. The Bombay High Court said that the order for 
compensation was wrong, the karkun not being a complainant within the meaning 
of the section. In such case the Judge of the Civil Court should have been 
regarded as the complainant, and having acted judicially he was not liable to a 
penalty.— In re Keshav Lahshman , I. L. R., 1 Bom., 175. 

The fact that the accused has been tried and acquitted is no bar to the award 
of compensation.— Number v. Ambu , I. L. LI., 5 Mad., 381. 


CHAPTER XXI. 

OF TUB TRIAL OF WARRANT-OASES BY MAGISTRATES. 

251. The following procedure shall be 

rant-oases* 16 m war " observed by Magistrates in the trial of 

warrant-cases. 

ActXofl872, s. 213.. 

In the investigation of a complaint which forms the subject of two distinct 
charges arising out of the same transaction, one of which is a summons-case and the 
other a warrant-case, the procedure to be adopted is that prescribed for warrant- 
cases .—Rajnarain Koontvar v. Lala Tamoli Raut , I. L. R., 11 Calc., 91. 

A warrant-case is a case relating to an oflence punishable with death, trans¬ 
portation or imprisonment for a term exceeding six months.— S. 4 ( 4 ), supra. 

252. When the accused appears or is brought before a 
Evidence for prose- Magistrate, such Magistrate shall proceed 
cution. to hear the complainant (if any) and take 

all such evidence as may be produced in support of the pro¬ 
secution. 

The Magistrate shall ascertain, from the complainant or 
otherwise, the names of any persons likely to be acquainted 
with the facts of the case and to be able to give evidence for 
the prosecution, and shall summon to give evidence before 
himself such of them as he thinks necessary. 

The first paragraph corresponds with s. 190 of Act X of 1872, the last with 
s. 362, para. 1, of the same Act. See also Act IV of 1877, 0 . 143, para. 1, and the 
notes to s. 208, supra . 


Oh. XXI 
seos. 
261-252 

✓ 



240 


PROCEpURE IN WARRANT-CASES. 


Gh. XXI This section directs that the Magistrate shall proceed to hear the complainant 
6 . 262 and take all such evidence as may be produced. Where, therefore, in a warrant-case, 
the complainant and his witnesses were present, a Magistrate without examining 
them discharged the accused on the report of a Police-officer, it was held, that the 
order of discharge was illegal.— Meer Azeem Alt v. Hurnam Dass , 24 W. R., Cr., 
9. The last clause of s. 253, which is new, however, allows a Magistrate now, if he 
considers the charge groundless, to discharge an accused person before examining 
the complainant and his witnesses; but, if he does so, he must record his reasons 
for doing so. 

As to taking evidence, see further notes to next section. 

For form of summons to witnesses, see Sched. V, No. 31. 

“ When a prisoner is once arrested under a warrant, he should be brought up 
promptly before the Magistrate, and the Magistrate has then no authority to fur¬ 
ther detain him in custody, or to remand him to prison, without some reason made 
manifest to him cither in the shape of sworn testimony given before him, or in some 
other form which can be put upon the record and which is sufficient to justify him 
in sending the prisoner to prison, there to be detained for a limited period before 
further examination—a period which is never in any case to exceed fifteen days. 1 *— 
In re Abdool Kadir , 11 B. L. R., Appx., 11; Manikam v. Queen , I. L. R., 6 Mad., 
63. As to remand, see also s. 344, post; Ponnusami Chetti v. Queen, I. L. R., 
6 Mad., 69. 

Section 496, infra , deals with the taking of bail for the appearance of the 
accused. 

Chapter XXV (ss. 353-357) deals with the mode of taking and recording 
evidence in inquiries and trials. The taking of evidence by Presidency Magistrates 
is specially provided for by s. 362, post. 

Section 340 provides that every person accused before a Criminal Court may 
of right be defended by a pleader. (As to what persons are included in the term 
‘pleader,* see s. 4 (a) and the Legal Practitioners* Act, XVIII of 1879, amended by 
Act IX of 1884.) 

Section 495 provides for the conduct of the prosecution by pleaders or other 
persons empowered or permitted to conduct the prosecution. 

The following circular has been issued by the Calcutta High Court as to the 
examination of complainants and witnesses.—As regards the examination of com¬ 
plainants, witnesses, or persons accused of the commission of any oilence under 
inquiry or trial before a Criminal Court, the following rules should be strictly 
observed in every case by Magistrates and Sessions Judges : — 

(a.) Every witness shall be examined viva voce in open Court, 

(5.) A Magistrate or Judge shall not be engaged in any other business whilst 
the examination of a witness is going on, or whilst any documentary evidence is 
being read. 

(c.) If, after the examination of a witness has commenced, the Magistrate or 
Judge is compelled to attend to any other business, the examination of the witness 
shall be suspended as long as such other business is being attended to. 

(d.) The examination of a witness shall not be interrupted for the purpose 
of enabling the Magistrate or Judge to attend to other business unless such 
business is of an urgent natifre. 

(e.) It shall be the duty of every Appellate Court subordinate to the High 
Court to examine the memorandum of the evidence made by the subordinate 
Court, and to report to the High Court cases in which it shall appear that the 
above rules have not been strictly and properly attended to. 

(/.) The evidence of every witness shall invariably be recorded in the presence 
of the officer who may decide the case, except in the cases provided for by 
ss. 349 and 350 of the Code of Criminal Procedure, iu which the recalling and 
re-examination of the witness is optional with the superior Magistrates. 

(jp.) After the examination of witnesses has commenced, the trial or prelimi¬ 
nary inquiry under Chap. XV of the Code of Criminal Procedure should be proceeded 
with until all the witnesses in attendance have been examined, those for the prose¬ 
cution being first examined ; and if any witness be detained for a longer period 
than two days, the Magistrate should record a memorandum, stating the reasons of 
such detention. 
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(A.) When it is deemed necessary to adjourn the hearing of a case, the Ch. XXI 
adjournment shall be for ns short a time as possible, and no person accused of any a. 253 
oflence shall he remanded for any period exceeding fifteen day a.— S. 344, C. C. P. 

(*.) Every Sessions Judge uud Magistrate shall sit daily and punctually at 
the hour appointed for the opening of his Court, unless prevented by circumstances 
which are to be recorded in the proceedings of the Court.— Calc. H. C. C. U, 9 
No* 6 of 16th Muy 1864, Wilkins, pp. 6 and 7. 

Duty of the Prosecution.— All persons who are alleged to know or to have know¬ 
ledge of the facts ought to be brought before the Gourt and examined. — Empress v. 

Rum Sahai Lall , I. L. R., 10 Calc., 1070. See cases cited under this head in notes 
to ss. 244 and 492. 


253. If, upon taking all the evidence referred to in section 
„ , 252, and taking such examination (if anvl 

Disc Wge of accused. q{ ^ ^ ^ Magigtrafce V 

necessary, he finds that no case against the accused has been 
made out which, if unrebutted, would warrant his conviction, 
the Magistrate shall discharge him. 

Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless. 

Compare Act X of 1872, a. 215, and Expl. III. 

Evidence to he taken.— >The last clause of this section is new. Under the former 
Code, un order of dischar^ could not be passed until the evidence of all the wit¬ 
nesses mimed for the prosecution had been taken ( Soondur Lukur v. Rumkumar 
Sirdar , 20 W. U M Ci\, 67 ; Queen v. Parasurama Naikar , I. I j. It., 4 Mad., 329; 
Sreenatk Mundle v. Sreerain Rnjput , 24 W. R., Or., 62), including that of the com¬ 
plainant himself.— Meer Azim Ali v. Hurnam Daxs , 24 W. R., Cr., 9. 

It is not incumbent on the Magistrate to summon every person named as 
a witness by the complainant, for this section must be read with the previous one, 
which vests a discretionary power in the Magistrate ns to summoning witnesses. 
See Jeldhari Singh v. Shnnkur Doyal , 23 VV. R?, Cr., 9. Hut a Magistrate should 
not refuse to examine witnesses, because their evidence will be to the same ellect 
as that alreudy taken for the prosecution. — Empress v. Hematulla , I. L. R., 
3 Culc., 389 ; Empress v. Kashi, I. L. R., 2 AH., 447. 

Where a complaint has been made before a Magistrate, it was held in Calcutta 
under the Code of 1872, that it was illegal to sanction a prosecution against the 
complainant under s. 211 of the Indian Penal Code for making a false charge, 
without examining all the witnesses whom the complainant in the original case 
wished to produce.— Inre Biyogi B hug at , 4 0. L. R., 134; In re Hussick Lall 
Mullick , 7 C. L. R., 38*2; Empress v. Kirimdad , I. L. R., 6 Calc., 496; (S. C.) 7 C. 
L. R., 467; In re Sakhina Bihi , 8 C. L. R., 387; (S. C.) I. L. R., 7 Calc., 87; In 
re Chukradhar Potli, 8 C, L. K., 289. See In re Cyan Chunder Roy v. Protap 
Chunder Das, I. L. K., 7 Calc., 208; (S. C.) 8 C. JL. U., 267; Syed Nissar 
Homiin v. Ramgolam Singh , 2 5 \V. R., Cr., 10. 

The provtsef to 8. 253 has made an alteration ia the law as it was under 
s. 215 of Act X of 1872, by allowiug, in warrant-cases, a Magistrate, for reasons 
to be recorded, to discharge an accused without examining All the witnesses pro¬ 
duced by the complainaut. The insertion of this proviso appears to get over the 
cases of the Calcutta High Court cited, but apparently it would now be necessary 
to hold a preliminary inquiry under s. 476 before granting sanction to prosecute. 
See Empress v. Bhawani Prosnd, I. L, R., 4 AH., 182; Empress v. Abdul 
Hasan , 1 All., 497; Queen v. Surhhunna Oaundan. , 1 Mad. H. C. R., 30—cases 
under the Code of 1872, which allowed the procedure suggested even under that 
Code where the accused bad not been prejudiced. 

See further the notes to ss. 195, 200, 203, 206, and 209, supra. 

. (A.H. C.P.C.) 16 
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FRAMING CHARGE IN WARRANT-CASES 


Ch. XXI Section 259, post, provides that in warrant-oases, “ when the proceedings have 
s. 254 been instituted on complaint and upon any day fixed for the hearing of the case the 
complainant is absent and the offence may be lawfully compounded, the Magistrate 
may, in his discretion, notwithstanding anything hereinbefore contained, at time 
before the charge has been framed, discharge the accused 

The High Court at Calcntta (Trinsbp and O’Kinealt, JJ.) held, that the 
Magistrate was not competent to dismiss a non-compoumlnble warrant-case because 
of the absence of the complainant. They expressed un opinion that in warrant- 
cases not coming within s. 259, a Magistrate, except in cases coming within the last 
clause of s. 253, is not competent to pass an order of dismissal or discharge in conse¬ 
quence of the absence of the complainant.— Govindu Dass v. Dulall Dass % I. L. R., 
10 Calc., 67 ; (S.O.) 13 C. L. R., 408. 

No charge .—Where no charge in writing has been drawn up and the prisoner 
has not been asked to make his defence, the Slagistrato, if he thinks that no offence 
has been proved, can only discharge, and not acquit, the prisoner.— Queen v. 
Sheriff , 6 W. R., Cr., 13 ; see also Queen v. Bipro Does, 8 W. R., Cr., 45, and 
Jagabandhu ftlyti v. Goberdhan Bera t 4 B. L. R., App. Cr., 1. See Tuba v. Hira 
Singh , Panjab Rcc., 1883, p. 76. 

Effect of discharge .—The discharge by the Magistrate is not final like an 
acquittal, and the Sessions Judge may order the accused to be put upon his trial 
notwithstanding his discharge by the Magistrate.— In re Shoodun Mundle, 6 W. R., 
Cr., 58. 

If a prisoner has been discharged by a Subordinate Magistrate, and the Dis¬ 
trict Magistrate considers that the order of discharge was improper, he cannot, if 
no further evidence against the accused is procurable, revive the proceedings before 
the Subordinate Magistrate ; the only course for him to adopt is to refer the pro¬ 
ceedings for the opinion of the High Court.— In re Mohesh Mis tree , I. L. R. f 1 Cale., 
282, where the case of Sidya-bin Satya , quoted in Prinsep’s Criminal Procedure Code, 
5tli Edn., was dissented from. See also Empress v. Gowadnpa~bin Venkugowda , 
I. L. R., 2 Bom., 534, and Queen v. Venguvayyangar, I. L. R., 6 Mad., 25. See 
notes to ss. 435 and 436, infra. A District Magistrate cannot revive before himself 

F roceedings against an accused who has been discharged (Empress v. Donnelly, 

, L. R., 2 Calc., 405) ; but if further evidence is available, the proceedings may be 
revived.— Empress v. Donnelly , I. L. R., 2 Calc., 405; lshen Chunder Kurmokar 
v. Hurry Doyal Kurmokar , 3 C. L. R., 263. 

The District Magistrate has no power to revive a prosecution in a case where 
the accused has been improperly discharged under this section by a Magistrate 
having jurisdiction to try the case ( Queen v. Venguvayyangar, I. L. R., 6 Mad., 25); 
where there has been a full inquiry by a competent Court, and the accused has been 
discharged, a District Judge has no power under s. 437, post, unless further evidence 
has been disclosed, to direct a further inquiry.— Jeebun Kisto Ray v. Shib Chunder 
Das , I. L. R., 10 Calc., 1027; but see Empress v. Papadir, I. L. R., 7 Mad., 454. 

Where a Magistrate, after examining the witnesses for the prosecution and 
the accused themselves, took evidence for the defence without having drawn np 
a charge against them, and finally, finding the offence not proved, ordered them 
to be discharged under this section, it was held that the order was contrary to 
law and most unfair to the accused, and ought to* have been treated as an order of 
acquittal under s. 458, post .— 7aba v. Hira Singh, Panjab Rec. t 1883, p. 70. 

Legally, and for the purposes of a commitment, the Magistrate and Joint 
Magistrate have equal powers, and the Joint Magistrate is not boupd to act upon 
the instructions of the Magistrate in a judicial proceeding, such ns the commence¬ 
ment of a preliminary inquiry. —Reg. v. Tilhoo Goala , 8 W. R., Cr., 61. 


254. If, when such evidence and examination have been 

Charge to be framed * aken and made, the Magistrate is of opin- 
when offence appears ion that there is ground for presuming that 
pr ° ved ‘ the accused has committed an offence 

triable under thiB chapter, which such Magistrate is competent 
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to try, and which, in his opinion, could be adequately pun- eh. xxi 
ished by him, he shall frame in writing a charge against the *' 865 
accused. 

Act X of 1872, s. 216, omitting Expls. I and II; Act XI of 1874, s. 16; 

Act IV of 1877, as. 116, 12-2. 

A Magistrate is not confined to the charges contained in the complaint, and 
where a proper complaint has been made to him, if, on evidence, he finds that 
an offence different from that expressly charged has been committed, he has 
power to inquire and proceed against the accused with regard to the other 
offence. — Reg. v. Dhondu Ramchandra , 5 Horn. II. C. It., GY., 100. When 
a Magistrate finds, in the course of an investigation, that the facts disclose an 
offence other than, or in addition to, that complained of, lie is bound to adjudicate 
on the original charge, and should not dismiss it with leave to the prosecution to 
institute a fresh and more comprehensive complaint.— Dcgumbcr Paul v. Rally 
Doss Putt , 8 W. K., Ci\, 82. 

Where a Magistrate tried and acquitted a person accused of an ofTence with¬ 
out preparing in writing a charge against him, it was held by Prarson, J., that 
the omission did not invalidate the order of acquittal and render the order equi¬ 
valent merely to an order of discharge.— Empress v. Gurdu y I. L. K., 3 All., 129. 

It is pi'imd facie the duty of the prosecutor to call all the persons as witnesses 
who are shown to be connected with the transaction connected with the prose¬ 
cution, and who must be able to give material information. If such witnesses 
are not called without sufficient reason being shown, the Court may properly 
draw an inference adverse to the prosecution, and the only thing tliut can 
relieve the prosecutor from calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. No corresponding inference, 
it must be borne in mind, could be drawn against the accused.— In re Dhunnoo 
Kazi , I. L. It., 8 Calc., 121 ; Empress v. Ram Sakai Lall y I. L. It., 10 Calc.. 

1027. See notes to ss. 244 and 492. 

It hns been laid down by ths Madras High Court, that it is not necessary for a 
Magistrate before preparing a charge under this chapter to examine more wit¬ 
nesses than arc sufficient to convince him of the truth of the charge, and with 
tlmt view it is competent to him to put questions under ss. 193 and 342 of Act 
X of 1872 (s. 342 of this Code) to the accused. The answers given to these 
questions, if any are given, will generally have a great effect upon the question 
as to the witnesses necessary to be examined on the part of the prosecution; 

* and if, after the complainant has been examined, questions put to the accused 
elicit answers which leave no doubt as to the commission 'of the offence, there 
seems to be no reason why the Magistrate should not thou frame the charge 
and call upon the accused to plead. — Mad, H. C. Pro , 16/A Dec . 1864, Weir, 
p. 45. This ruling of the Madras Court seems to suggest a procedure of a 
somewhat questionable nature, and appears to be at variance with the spirit 
of ss. 209, £53, and 342 of this Code. See noti s to ss. 253 and 342, post , on the 
examination of accused persons. 

255. The charge shall then be read and explained to 
p )ea the accused, and he shall be asked whether 

he is guilty or has any defence to make. 

If the ‘accused pleads guilty, the Magistrate shall record 
the plea, and may, in his discretion, convict him thereon. 

As to the first paragraph, see Act X of 1872, s. 217, and Act IV of 1877, 

88. 120, 122 ; and as to the last paragraph, Act X of 1872, s. 237, para. 2 V and s. 324. 

A Magistrate, when he hns prepared a charge against an accused person, is 
hound to read it to him and to ask him if lie wishes to have any witness summoned 
to give evidence on his behalf before the Sessions Court.— Queen v. Hamath Roy 9 
2 W. R., Cr., 50. . 

Where a prisoner, on the charge being read and explained to him, pleads 
guilty, the Judgo must record tho plea, and not merely record a narrative of 
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XXI what occurred and of the statements made by the prisoner.— Oalap Dhanooh v. 
250 Empress, 8 C. L. R., 471; (S. C. ) I L. R., 7 Calc., 06. An ndinission which 
does not admit all the elements of the charge is not u plea of guilty to the charge.— 
Ibid; Queen v. Sonaoollah, 25 VV. U., Cr., 23. See Reg. v. Gobardhan Bhuyan, 
4 13. L. It, Appx., 101 . 


256. If the accused refuses to plead or does not plead, 
Defence or c ^ a ^ ms to be tried, he shall be called 

. upon to enter upon his defence and to pro¬ 
duce his evidence, and shall, at any time while he is making 
his defence, be allowed to recall and cross-examine any wit¬ 
ness for the prosecution present in the Court or its precincts. 

If the accused puts in any written statement, the Magis¬ 
trate shall file it with the record. 


Act X of 1872, 8 . 218 ; Act IV of 1877, 8 . 121 . 

The provision that an accused person while making his defence may be 
allowed to recall and cross-examine the witnesses for the prosecution has been 
expressly confined to cases where the witnesses are present in the Court or its 
precincts, ns the power to recall witnesses for the prosecution after they had left 
the Court was said to have been often abused for the purpose of harassment 
and delay. The next section, however, directs that an accused person may apply to 
the Magistrate for process to compel the attendance of any witness (whether 
he has or hus not been previously examined) for the purpose of examination 
or cross-examination, and that the Magistrate must issue such process, unless 
he considers that the application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the ends of justice, 
such ground to be recorded in writing. 

Even in warrant-coses, perhaps, the more common practice is for the accused 
(as he has a right to do—Evidence Act, I of 1872, s. 138) to cross-examine 
the witnesses for the prosecution after their examination - in - chief. Formerly, 
where no charge was framed, and where an accused person had reason to suppose 
that this course might prejudice his defence by showing his baud before the 
, prosecutor had made out a prima facie case, it was usual to ask to be allowed 
to reserve cross-examination until ufter the charge had been framed. Now, under • 
ss. 256 and 257, an accused person may refrain from cross-examining the 
witnesses till after the charge has been framed, and rely upon bis right uudfr 
the hitter section to have the witnesses recalled for cross-examination. See 
Faiz Ali v. Koromodi , I. L. R., 7 Calc., 28; (S. C.) 8 C. L. R., 325 —a case 
decided under the old Code. 

The alteration in the law will thus enable an accused person to*?eserve his 
cross-examination, until he is oware, “ on the case for the prosecution being closed," 
of the specific charge against him. Knowing the case against him and the 
charge he has to meet, he will ordinarily be better able to direct bis cross- 
examination to what on the evidence is materiul. See s. 283, post, as to trials before 
High Courts and Courts of Session. 

The claim to recall the witnesses for the prosecution is very different from 
the request made by the accused person to summon a witness .under ss. 208 
and 252.— Belilios v. The Queen , 19 W. R., Cr., 53. 

An accused person tins always a right to cross-examine every witness for 
the prosecution immediately after the examination-in-chief. In trials under 
this chapter lie is further entitled to recall and cross-examine witnesses after 
the case for the prosecution is closed {Mad. H . C. Pro., 17 th May 1867, Weir, 
p.* 45), provided they are present in the Court or its precincts. When the 
charge has been framed and the defendant put on liis defence, he has a right 
under this section to have the prosecutor* s witnesses recalled for the purpose of 
croBs-exnmination ( Belilio$ v. The Queen, 19 W. R., Cr., 63), provided they 
are within the precincts of the Court. And it is not necessary for the accused 
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to shew tlmt lie has reasonable grounds for liis application ( Ueg. v. Amiruddin 
Fakeer , 21 W. R., Cr., 29); nor is be precluded from exercising the right by 
reason of bis having cross-examined them before he was put on his defence, 
or by reason of his not having suo motu expressed his wish to do so a(v the time he 
was culled upon to enter on bis defence, and when the witnesses were in 
attendance in the Court and did not require to be re-summoned. —Queen v. Lull 
Singh % 6 All., 270. A witness who has left the preciucts of the Court may, if 
necessary, be re-summoned under the next section. 

In the case of The Queen v. Lall Mahomed , 6 All., 284, Toenbb, J., made 
the following observations us to the recall of witnesses: “I am of opiniou that 
the Magistrate ought not of his own motion to discharge the witnesses for the 
prosecution until the accused person has exercised or waived his right of cross- 
examination. When (as frequently happens) it becomes necessary to summon 
witnesses for the defence from a distance, and consequently to adjourn the hearing 
for some days, the necessity of retaining the witnesses for the prosecution must 
occasion considerable inconvenience to the witnesses and expense to the public. 
Therefore, the Magistrate should, in all cases before granting an adjournment, 
inquire of the accused if he desires to exercise his right of recalling the witnesses 
for the prosecution, or consents to the discharge of any or all of them. If the 
accused consents to their discharge, and they are discharged accordingly, he 
is not, in my opinion, entitled to have them re-siiinmoued as a matter of right, 
but it would bo in the discretion of the Magistrate to re-summon them. Whether 
the Magistrate, before grunting an adjournment, called upon the accused to 
exercise his right of recalling the witnesses for the prosecution, need not now 
be determined. In the present instance, the Magistrate did not call*upon the 
accused to exerise his right, and there is no sufficient proof that the accused 
consented to the discharge of the witnesses. He was probably not aware that 
he had any option in the matter, and therefore it would be an uusound inference 
from his silence that he consented to it." 

An accused person in warrant - cases has an undoubted right to havo the 
witnesses for the prosecution recalled for the purposes of cross-examination after 
the charge has been, framed against him, unless he has waived that right. lie 
may, no doubt, waive it by express words, and ho may waive it by allowing the 
proper time in the course of this trial to go by without availing himself of the 
right. As a rule, the proper and convenient time in the course of the trial for the 
purpose of cross-examination of the witnesses for the prosecution is at the com¬ 
mencement of the accused person's defence. It is obviously expedient that the 
witnesses for the prosecution, if they are to be cross-examined at all, should, 
us a rule, be cross-examined before the witnesses for the defence are examined 
rather than afterwards. Sections 217, 218, and 219 (of Act X of 1872) 
rend together merely lay down that when the charge bos been framed upon the foot¬ 
ing of the evidence produced by the prosecution, then, and not before, the accused 
person shall be put upon his defence; that to support this he has the right 
to adduce # tlie testimony of witnesses and other evidence, nnd incidental to this 
right, or rather as a branch of it, he has the right to have the witnesses for the pro¬ 
secution re-called by the Magistrate in order that he may cross-examine them, nnd 
that the Magistrate shall afford the accused the requisite menus* nnd opportunity 
of, in this way, making out his defence by issuing summons to witnesses whether per¬ 
sons who have already been examined or not, and adjourning the trial, &c., when 
in his discretion it seems necessary to do so. The order in which the testimony of 
witnesses or other evidence is to be taken, and examination or cross-examination 
had is, as in nlk the other judicial trials, left to the discretion of the Magistrate, 
which ought to be exercised not capriciously, but in such a way as to best ensure 
simplicity of procedure and n fair trial and to promote the ends of justice. There 
is not any rigid rule that the only time at which nil accused person can ask for the 
recall of the witnesses for the prosecution is the time when he is called upon to 
enter upon his defence .—Khurruckdharee Sing % Petitioner , 22 W. R., Or., 44, per 
Phbab and Mobbis, J J.; and see Queen v. Earn Kisken Halwai , 25 W. R., Or., 48. 

A Magistrate cannot, at least if they are within the Court or its precincts, 
refuse to allow witnesses, whom he allowed to be cross-examined by the accused 
previous to the preparation of a charge, to be re-called and cross-examined after 
the accused has been put upon bis defence under this section. Witnesses so re-call- 
ed at instance of the accused are still to be treated as witnesses for tho prosecution. 


Ch. XXI 
s. 856 
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PROCESS FOR PRODUCTION OF EVIDENCE. 


Ch. XXI — in re Thakoor Dyal Sen , 17 W. R., Cr., 51 ; Nobin Chand Banevjee, Petitioner, 
& £57 25 W. It., Or., 32 ; Talluri Venkayya v. The Queen , I. L. U. t 4 Mad., 130. 

In llie case of Empress v. Baldeo Suhai , 1. L. It., 2 All., 253, the charge having 
heen rend to the accused, he stated his defence to the same, upon which the Magis¬ 
trate, the witnesses for the prosecution being in attendance, called upon the accused 
to cross-examine them. The accused refused to do so until he hud examined the 
witnesses for the defence, who were not in attendance. The Magistrate then dis¬ 
charged the witnesses for the prosecution and adjourned the trial for the produc¬ 
tion of the witnesses for the defence. SSfankib, j., held, that the accused was not 
entitled to have the witnesses for the prosecution summoned iu order that they 
might be cross-examined by the accused on the date fixed for the examination of 
the witnesses for the defence. 

Cross-examination of witness called by Court .—Witnesses summoned on behalf 
of the prosecution, and not called, ought to be placed in the box iu order that the 
defence may have an opportunity of exercising the right of cross-examination, and 
a fortiori, if such witnesses are called and examined by the Court, the accused 
should be allowed to cross-examine them .—Empress v. Girisk Chunder Talukdur, 
I. L. U„ 5 Calc, 614; (S. C.) 5 0. L. U., 364. 


257. If the accused applies to the Magistrate to issue any 

Process for compel- process for compelling the attendance of 
liii" production of evi-« any witness (whether he has or has not 

accused!' 6 instimco of been previously examined in the case) for 

the purposes of examination or cross- 
examination, or the production of any document or other 
thing, the Magistrate shall issue such process unless he con¬ 
siders that such application should be' refused on the ground 
that it is made for the purpose of vexation or delay, or for 
defeating the ends of justice. Such ground shall be recorded 
by him in writing. 

The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses incurred 
in attending for the purposes of the trial be deposited in Court. 

See Act X of 1872, s. 862, pnru. 2, urul Act IV of 1877, s. 143, pnra. 2. Com- 
pure as. 208 and 25*2, supra. 

1 he section does uot specify at what time the application must be made. It 
might apparently be made at any time, and, if made bond fide , the Magisf'&te would 
he bouud to grant, it, requiring, if necessary, a deposit to defray expenses of witness. 
Under the former CoJe it was held, that an accused peyson might abandon his right 
to have witnesses re-culled, and that where he did so, lie could not insist on his right.— 
Talluri Venkayya v. Queen , I. L. It., 4 Mud., 130 \.lleg. v. Lull Mahomed, 6 N. W. 
I 1 ., 284 j and lhahoor By at Sen's case, 17 W. It., Ur., 51. Sec further cuscs cited iu 
note to s. 256. 

f J he only grounds on which the Magistrate may refuse the application ure those 
specified iu the section. * • 

Where a. Magistrate, trying an offence, rejected an application that a certain 
person might be examined on behalf of the accused either in Court or by commis¬ 
sion without recording his reasons for refusing to summon such person as required 
by s. 362 (of Act X of 1872), the conviction of the accused person was set aside.—* 
In re Sat Narain Singh , I. L. It., 3 All., 392. See s. 537, post. 

. In the case of Deela Mahton, I. L. It., 6 Calc., 714; (S. C.) 8 C. L. It., 70,' on 
the case on both sides being closed, the Magistrate issued a summons to a witness 
to give evidence, whereupon the uccused filed a petition praying to have certain 
witnesses summoned to give evidence to rebut that of the witness called by the 
Magistrate. The petition was refused, no reason being recorded. The High Court, 
on revision, held, that the Magistrate was bouud either to take the evidence or 
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record bis reasons for not doing so 9 and quashed the conviction. The Court 
was of opinion that the fact that the accused stated, when the case closed, that he 
did not wish to examine witnesses then, was no reason for refusing to summon his 
witnesses to meet fresh evidence taken by the Magistrate himself, after hearing 
the arguments on behalf of the defence. 

A Magistrate, having once granted to the accused processes for attendance of 
witnesses, is bound to assist the accused in enforcing the attendance of the witnesses. 
—Empress v. Dhananjoi Ckaudkuri , I. L. It., 10 Calc., 931. There certain witnesses 
who had been summoned for the accused failed to appear on the day of trial, and the 
Deputy Magistrate refused to adjourn the hearing or to issue fresh processes for the 
attendance of the witnesses, on the ground that they were all friends of the accused 
who might come to Court if the accused desired them, and convicted the accused. 
The High Court set aside the conviction. See Gohar v. Empress , Panj. Rcc., 
1884, p. 48. 

In the case of The Queen v. Bholanath Mooherjee % 7 B. L. U., 564, Atnslie, J., 
held that, in a trial under Chap. XIV of Act XXV of 1861 (Chap. XXI of this 
Act), the Magistrate waa not bound under s. 253 to summon any witness whom the 
accused might require. It was only discretionary with him to do so. Paul, J., 
however, differed, being of opinion that the right of an accused person to have wit¬ 
nesses for his defence summoned during the pendency of his trial was an ordinary 
and natural right, not taken away, but affirmed by s. 253. The Magistrate was 
bound to summon the witnesses, though it was discretionary with him to adjourn 
the trial. 

The provisions of the Evidence Act as to examination, cross-examination, and 
re-exnraination of witnesses are contained in ss. 138 and 139 of that Act. Witnesses 
recalled under this section on application of the uccused arc still to "be treated 
as witnesses for the prosecution. — In re Tkakoor Dyal Sett, 17 W. R., Ci\, 
51 ; Nobin Chand Banerjce % Petitioner , 25 W. It., Ci\, 32; Tulluri Venkayya v. 
Queen t I. L. R., 4 Mad., 130. 


258. If in any case under this chapter in which a charge 
has been framed the Magistrate finds the 
Acquittal. accused not. guilty, he shall record an order 

of acquittal. 

If in any such case the Magistrate finds the accused guilty, 
„ he shall pass sentence upon him according 

Conviction. . . r r a 

to law. 


Act X of 1872, s. 220, omitting the explanation; Act IV of 1877, s. 126, first 

half. 

As to the procedure to be followed when, after the commencement of an inquiry 
or trial, the Magistrate finds that the case should be committed, see s. 347, infra. 

For form of warrant of commitment on a sentence of imprisonment or fine, if 
passed by a Magistrate, see Sched. V, No. 29. 

In every case in which a military officer or a soldier is sentenced by a Criminal 
Court to a fine of Rs. 200 or upwards, or to imprisonment otherwise than in default 
of paying a fine not amounting to Rs. 20t>, the Court shall send n copy of its final 
order proprio motji to the immediate superior of the person convicted. And, when¬ 
ever a sold icy committed to jail, whether for trial or under seutence, his military 
runk shall always be stated in the warrant of commitment*in order that due notice 
may be given of the day and hour on which the imprisonment of such person will 
expire as required by the 33rd section of the Mutiny Act.— Orders , Govt, of India , 
No. 1632, dated 3 rd October 1871, and No. 37—1805, dated 31** October 1873, 
Smyth , p. 148; see also Calc. H. C . C. 0., No. 6, dated 17 th July 1871, Wilkins % 
p. 139. 

No judgment of acquittal can be recorded unless a charge has been drawn up.— 
1leg. v. japit A Air, 22 W. It., Cr., 25. 

While an order of acquittal is subsisting, it is not competent to any Court to 
order a re-trinl .—In re Joia Pashan , 3 0. L. R., 131 ; see Reg. v. Venku Nana 
9 Bom. U. C. R., 170. 


Oh. XXI 
s. 958 
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DISCHARGE OF ACCUSED IN WARRANT-CASES. 


Ch. XXI If a prisoner is convicted, the Magistrate is bound to pass some sentence, bow- 
s. 269 ever slight. The power of remitting sentences is reposed solely in the Government, 
and the Magistrate acts wholly without authority in waruiug and discharging a 
prisoner after he lias been convicted.—S W. R., C. L., 15. 

In the case of a conviction of house-breaking by night in order to commit theft, 
it was held that there may be either one sentence for both offences not exceeding 
that which inay be given by the law for the graver offence, or separate sentences for 
each offence, provided thut in the aggregate the punishment awarded does not 
exceed that which may be given for the graver offence.— Beg. v. Tuhaya bin Tam an a , 
I. L. R., 1 Bom., 214; see Keg. v. Gnlam Abas , 12 Bora. H. O. R., 147. But see 
the case of Noujan, 7 Mad. H. C. li., 375, and Queen v. Mungroo, 6 N. W. P. 
H. C. R., 293, und the more recent cases cited in the notes to s. 235, supra . 

As to the sentences which may be passed by Courts of various classes, see 
ss t 32 to 35, supra, pp. 23 and 27. 

An order dismissing a complaint in a warrant-case under this section amounts 
to an acquittal .—In the matter of Jadubar Mookerjee, 5 C. L. R., 359. 

CourUfees .—Where a complainant is required to pay fees or expenses for 
summoning witnesses under this section and fails to do so, the Magistrate must 
deal with the case on the evidence before him, and is not justified in dismissing the 
complaint under s. 247, supra.—In re Korapulti v. Monappa , I. L, R., 5 Mad., 160. 

In non-cognizable cases, applications or petitions containing a complaint or 
charge of any offence are chargeable with a fee of 8 annas.— Court Fees Act, VII of 
1870, Sched. Il-i (6). Under s. 18 of the Act, where the oppliention is made ver¬ 
bally, and the examination of the compluinant is reduced to writing, a like fee must 
be paid. Section 31 provides that, on conviction of the accused person, the Court 
shall, in addition to the penalty imposed upon him, order him to repay to the com¬ 
plainant the fee paid on the petition or application, or in the examination of the 
compluinant, &c., and also the fees paid by complainant for serving processes. 
Fees so ordered to be repaid are to be recovered as if they were fines. 


t 

259. When the proceedings have been instituted upon 
Absence of com- complaint, and upon any day fixed for the 
,>lniuaiii. hearing of the case the complainant is 

absent, and the offence may be lawfully compounded, the 
Magistrate may, in his discretion, notwithstanding anything 
hereinbefore contained, at any time before the charge has been 
framed, discharge the accused. 

Act X of 1872, a. 215, Expl. I. Contrast Act IV of 1877, ss. 118, 133. 

As to what offences may be lawfully compounded, see s. 345, infra. 

A Magistrate is not competent to pass nn order of dismissal or discharge in 
consequence of the absence of the complainant in warrant-cases not coming within 
this section, except in cases coming within the last clause of s. 253, supra. 
—Govinda Dass v. Dttlall Dass , I. L. R., 10 Calc., 67 ; 13 C. L. R., 405. 

A case having been transferred from the file of one Magistrate to that 
of another was, on the day fixed, called bn for hearing, but tbe complainant not 
appearing, the case was dismissed under this section. It appeared that the 
complainant and his witnesses, though not in attendance in the Magistrate’s 
Court, were present in another Court in the same courthouse, the complainant 
being under the impression that his case bud been transferred to the Magistrate 
of that Court. I’hinsep and Tottenham, JJ., treated the case as if the com¬ 
plainant had been present in Court, holding that, under the circumstances, the 
provisions of the section lmd been improperly applied .—In re llomanath Dal v. 
Behari Bag Bagdi, 13 C: L. R., 303. 

Where a complainant is required to pay fees or expenses for summoning 
witnesses under s. 244 and fails to do so, the Magistrate must deal with tbe onse 
on the evidence before' him, and is not justified in dismissing the complaint 
under this section.— In re Korapulu v. Monappa, I. L. R., 5 Mad., 160. As to fees 
and processes in non-cognizable cases, see note to s. 244, supra. 
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A Magistrate, it was held, was not bound, before acquitting a person under tills cfa. XXII 
section, to wait till the Court is about to close for the day to give tin absentee com- b. 200 
plninant an opportunity of appearing .—Kuttiyali v. Pari Makri , I. L. R., 7 Mud., 

956. See llangasami Ayyanga v. Narunimhuhi, 1. L. It., 7 Mud., 213. 

See Empress v. Nowab Jan, I. L. R., 10 Calc., 551. As to procedure in 
absence of coiuplainiuit in summons-cases, see «. 247, supra. 


CHAPTER XXII. 

OF SUMMARY TRIALS. 

This chapter does not apply to Presidency Magistrates. The procedure of 
such Magistrates as to the taking of evidence is regulated by s. 362, post, which 
provides that in every case in which a Presidency Magistrate imposes a fine exceed¬ 
ing Its. 200, or imprisonment for a term exceeding six months, he shall either take 
the evidence in his own hand, or cause it to be taken down in writing from his 
dictation iu open Court. 


Power to try sum- 260. Notwithstanding anything con- 

tained in this Code, 

(1) the District Magistrate, 

( 2 ) any Magistrate of the first class specially empowered 
in this behalf by the Local Government, and 

(3) any Bench of # Magistrates invested with the powers 
of a Magistrate of the first class and specially empowered in 
this behalf by the Local Government may try in a summary 
way all or any of the following offences :— 

(а) Offences not punishable with death, transportation 
or imprisonment for a term exceeding six months ; 

(б) Offences relating to weights and measures, under 
sections 264 , 265 , and 266 of the Indian Penal Code; 

Section 264 of ihe Penal Code relates to the fraudulent use of a false instru¬ 
ment for weighing; s. 265, to the fraudulent use of false weights or measures; aud 
s. 266, fo being in possession of false weights or measures. 

(c) Hurt, under section 323 of the same Code ; 

Section 323 relates to voluntarily causing hurt. 

(d) Theft, under sections 379, 380 or 381 of the same 
Code, where the value of the property stolen does not exceed 
fifty rupees ; 

Section 379 relates to theft; 8. 380, to theft in a dwelling-house; 8.381, to theft 
by a clerk or servant of property in possession of liis master. 

(e) Receiving or retaining stolen property, under section 
411 of the same Code, where the value of such property does 
not exceed fifty rupees ; 

Section 411 relates to dishonestly receiving stolen property. 



250 


SUMMARY TRIALS. 


XXII 

860 


(/) Assisting in the concealment or disposal of stolen 
property, under section 414 of the same Code, where the 
value of such property does not exceed fifty rupees ; 

Section 414 relates to voluntarily assisting in the concealment of stolen 
property. 

( g) Mischief, under section 427 of the same Code ; 

Section 427 relates to comnlitting mischief and thereby causing damage to the 
amount of Rs. 50. Seo Sonai Sardar v. Bukhtar Sardar 9 25 W. li., Cr., 46; In re 
Gamiroollah Sarhar 9 I. L. R., 10 Calc., 408. 

(A) House-trespass, under section 448 of the same Code ; 

(i) Insult with intent to provoke a breach of the peace, 
under section 504, and criminal intimidation, under section 
•506, of the same Code ; 

(j) Abetment of any of the foregoing offences ; 

'• (A) An attempt to commit any of the foregoing offences, 
when such attempt is an offence : 

Provided that no case in which a District Magistrate 
exercises the special powers conferred by section 34 shall be 
tried in a summary way. 

Compare Act X of 1872, ss. 222, 223, 224, and as to cl. (i), Act XI of 
1874, s. 17. 

Clauses (a), (/), and ( k ) are new. , 

An offender under b. 49 of Act XXI of 1856 (the Bengal Abknree Act) can 
be tried summarily, the confiscation provided by s. 49 of that Act being merely n 
consequence of the conviction and not forming part of the punishment for the 
offence.— Empress v. Baidanath Das , I. L. U., 3 Calc., 366 ; (8. C.) 1 C. L. R., 442, 
overruling In re Khetter Mohun Ckowrunghee , 22 W. It., Cr., 43, and Re Jodoo 
Nath Shaha, 23 \V. R., Cr., 33. 

The formalities required by this chapter must be most strictly observed ( Queen 
v. Johrie Singh , 22 W. R., Cr., 28), and it must clearly appear on the face of the 
conviction that the case was dealt with as one of those which come under the 
purview of the section; for instance, if the case be one of theft, it should appear 
what the value of the property alleged to be stolen really was.— Queen v. Abheen 
Parrida , 20 W. R., Cr., 17. In the case above referred to of Queen v. Johrie Singh , 
Jackson, J., said: “In a trial by a Magistrate under a procedure which is most 
justly called summary, the Legislature has provided a minimum of protection for 
the person affected by the order; and it appears to us absolutely necessary that 
officers who act under the 18th chapter of the Code (the corresponding chapter in 
Act X of 1872) should most strictly observe the scanty formalities which the 
chapter provides. If they do not do so, it would be absolutely impossible for this 
Court, as a Court of Revision, or for any other authority, to exercise the smallest 
control over proceedings which may form the subject of complaint." 

District Magistrates should satisfy themselves from time to time Mfat the law 
regarding summary trials is properly observed, and especially that Magistrates do 
not exceed, their jurisdiction—a duty which may be most conveniently performed 
by an occasional and not infrequent examination of the registers of summary trials.— 
Cal . H. C. C . 0. 9 No. 1, dated 11 th January 1881, Wilkins , p. 113. 

A charge of mischief, even if combined with one of theft, is triable summarily 
under this section.— Queen v. Ramaotar Panre 9 25 W. R, Cr., 5. 

The question whether a case is to bo tried summarily depends on the complaint; 
the evidence may fail to show that the property is worth more than Rs. 50; but it is 
the complaint which must determine the mode of procedure. —Ram Ckunder Chatter - 
jee v. Kanye Laha 9 25 W. K., Cr., 19. Thus, a Magistrate has uo jurisdiction to try 
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n case summarily when the complaint is of nn offence which he could not try even ^ tttt 
if the evidence shows that the offence committed wus one which could be dealt 0 * qqo 
with summarily. —Dwarkanath Mozoomdar v. Nalu Das , 21 W. R., Cr., 89. 

Where the accused was charged with the theft of a box containing Its. 50 in 
cush and of the box worth 8 annus 6 pie, the Magistrate considered the box to be of 
no value and struck out the 8 annas 6 pie, and thereupon tried the case summarily. 

It was held, that the Magistrate was not at liberty upon his own authority and 
without taking evidence to throw the box entirely out of consideration, ns upon 
that depended his jurisdiction to dispose of the case summarily. Such evidence 
should have been taken precisely in the same way as evidence upon the merits of 
the cuse, and us it was not so tuken, it was held that the Magistrate had no juris¬ 
diction.— Queen v. Buzleh Ali , 22 W. R., Cr., 65. 

The powers conferred upon Magistrates under this chapter were not intended 
to give them the power of altering a charge brought against an accused person so as 
to bring his case within the provisions of the chapter, but when a charge of a serious 
offence, one which the Magistrate is not competent to inquire into summarily, has 
been regularly preferred, it is the duty of the Magistrate to apply the procedure 
prescribed for such cases, and either to convict or acquit or commit for trial the 
person implicated. The procedure under this chapter is to be followed when u 
charge brought ng.iiust the accused is plainly and directly one of those specified 
in this section.— Chunder Skekhur Thacoor v. Nitaloo , 22 W. R., Cr., 29; and see 
Khetler Mohun Chnwrnnghee , ib., 43; Ilaran Sheikh v. Ramdhun Biswas , 24 W. R., 

Cr., 21 ; Emaral Sheikh v. Mohammadi Sheikh , 24 W. R., Cr., 48. 

Splitting Offences.— No Magistrate is entitled to split up an offence into its 
component parts for the purpose of giving himself summary jurisdiction over the 
minor parts of the offence.— In re Chunder Seehur Sookul v. Dhurrum Nauth 
Tewuri , 1 0. L. R., 434 ; Bamanand Mnhton v. Koylash Mahton, I. L. R., 11 Calc., 

236 ; Empress v. Abdool Karim , I. L R., 4 Calc., 18 ; (S. C.) In re Abdool Kadir , 

3 C. L. R,, 44. Such proceedings are void under s. 530, infra. If a charge of an 
alienee not triable summarily is laid and sworn to, tbe Magistrate must proceed with 
the case accordingly,’unless ho is at the outset in a position to show from the deposi¬ 
tion of the complainant that the circumstances of aggravation ure really merely 
exaggeration and not to be believed.— Ib. 

if a Magistrate, not being empowered on that behalf, tries an offender summarily, 
bis proceedings are void.— S. 530, post. 

District Magistrates, as already stated in this note, should satisfy themselves 
from time to time that the law regarding summary trials is properly observed, and 
especially that Magistrates do not exceed their jurisdiction—a duty which may most 
conveniently be performed by an occasional and not infrequent examination of the 
registers of summary trials.—C. O. No. 1 of 1 I/A January 1881, Wilkins , p. 113. 

Evidence. —Section 355, post, provides that in summons-cases tried before a 
Magistrate, other than a Presidency Magistrate, and in cases of the offences men¬ 
tioned in s. 260, cjs. (b) to (A), both inclusive, when tried by a Magistrate of 
the firstcor second class, the Magistrate shall make u memorandum of the substance 
of the evidence of each witness ns the examination of the witness proceeds. Sucli 
memorandum shall be written and signed by the Magistrate with his own hand, and 
ahull form part of tbe record. If the Magistrate is prevented from making a 
memorandum as above required, he shull record the reason of his inability to do so, 
and shull cause such memorandum to be made in writing from his dictation in 
open Court, and shull Bign the same; und such memorandum shall form part of tlio 
record. 

In cases where no appeal lies, the Magistrate need not record evidence (s. 263, 
post); but in cases where there is an appeal, be must record a judgment embodying 
tbe substunce of tbe evidence (s. 264, post). 

Tbe Local Government may direct any two or more Magistrates in any places 
outside the Presidency-towns to Bit together us a Pencil, and may, by order, invest 
such Pencil with any of the powers conferred or couferrible by or under this Code 
ou a Magistrate of the first, second, or third class, and direct it to exercise such 
powers in such cases, or such classes of cases only, and within such local limits, 
as the Local Government thinks fit. Except as otherwise provided by any order 
under the section, every such Pencil shall have the powers conferred by this Code 
ou a Magistrate of the highest class to which uny one of its members who i» 
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Ch. XXII present taking part in the proceeding ns n member of the Bench belongs, and ns 
s. 200 far as practicable shall, for the purposes of this Guile, be deemed to be a Magistrate 
of Buch class.— S. 15, supra. 

The following notification, dated the 6th May 1873, was published by the 
Government of Bengal, respecting Benches of Magistrates in the districts of 
Dinagepore, Maldnh, Itungpore, Chittagong, Tippernli, Dacca, Backergunge, My mou¬ 
sing, Sknhabnd, Sarun, Tirhoot, and Kamroop :— 

1. Under the direction of the Magistrate of the District, any two or more 
of the Honorary Magistrates in auy district may, in that district, sit os a Bench 
in company with the Magistrate of the District, or the Subdivisional Magistrate, 
or any salaried Magistrate, subordinate to the Magistrate of the District, exercising 
not less than second class powers; and any Bench so constituted is vested with first 
class powers in respect of offences cognizable by Magistrates of the first class, und 
with powers of summary trial uuders. 222 [s. 260] of the Criminal Procedure Code. 

2. Under the special order of the Magistrate of the District, any two Magis¬ 
trates, honorary or salaried, of whom one is vested with not less than second class 
powers, may form a Bench with first class (towers for the trial of any particular case 
or class of cases specially referred to them by the Magistrate of the District. Such 
Bench may also exercise summary powers under s. 222 [s. 260], unless the order 
of reference is for trial in regular form. 

8. Under the direction of the District Magistrate, any one of the Honorary 
Magistrates of a district may sit with any salaried subordinate Magistrate to form 
n Bench, and the Bench shall, when so constituted, exercise second cluss powers in 
respect of oflences cognizable by Magistrates of that class and powers of summary 
trial under 6. 225 [s. 261] of the Criminal Procedure Code, unless any member of 
the Bench lias first class powers, in which case the Bench may also exercise those 
|»owers. If the Magistrate of the first class has summary powers under s. 222, the 
Bench may exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, any two or 
more Honorary Magistrates may, in their respective towns or municipalities, sit 
together as a Bench for the disposal of offences under Muiiici|>al or Town Acts and 
the conservancy clauses of any Police Act, without the assistance of any salaried 
Magistrate, and such Bench shall exercise third class powers and powers of summary 
trial under s. 225 [s. 261] in respect of all cases.— Calcutta Gazette , 1873, p. 662. 

The Presidency Magistrates are directed, by the Lieutenant-Governor of Bengal, 
to submit returns showing the working of their Courts to be sent to the Commis¬ 
sioner of Police. See Resolution, 31st December 1872, Calcutta Gazette , 1873, 
p. 29. 

Under s. 50 of Act X of 1872, Benches of Magistrates in the towns of 
Ootncainuud and Conoor, in the Nilgiri District, were invested with the powers of a 
Magistrate of the first class; and, under s. 224, the same Benches were empowered 
to try summunly all the offences mentioned in s. 222 [s. 260 of the present Code] 
of Act X of 1872.— Madras Gazette , 1875, p. 1204. 

By a notification, dated the 1st May 1877, under the provisions of sr 42 and 
223 of Act X of 1872, the Governor of Madras was pleased to coufer upon all 
Subordinate Judges in the Presidency the powers of a Magistrate of the first 
class in respect to offences generally, together with the power to try summarily all 
the offences mentioned in 8. 222 [s. 260] of the Code, and to invest all District 
Moonsiffs under s. 42 with the powers of n Magistrate of the first class in regard 
to offences generally. — Madras Gazette , 1877, p. 287. 

By a notification in the Bombay Gazette , 1873, p. 16, dated 1st January 1873, 
that portion of the notification of the 14th December 1872 which invested all persons 
therein appointed to be Magistrates of the first class with the power to try sum¬ 
marily all the offences mentioned in s. 222 of Act X of 1872 (s. 260) was cancelled, 
and it was notified that such power would in future only be conferred on individual 
Magistrates who might be specially recommended by a Magistrate of a district for 
the grant of this particular power. By the same notification, Honorary Magistrates 
throughout the Presidency were excepted from the delegation of powers mentioned 
in the notification of the 14th December 1872. Ana it was notified that the 
additional power to be conferred thereafter on each Honorary Magistrate would be 
determined on the receipt of a report from the Magistrate of the District in which 
such Honorary Magistrate might reside. 
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Iii Rental, any Bench of two or more Honorary Magistrates sitting with Ch. XXII 
a snliiried Magistrate exercising not less than second class powers is vested with seos. 
first class powers .—Calcutta Gazette , 1873, pp. 17 and 662. Accordingly, there is no 261-269 
appeal from a sentence passed under this section by such n Magistrates.— S . 414, past} 

In re Uavildar lloy, I. L. R., 9 Culc., 96. As to appeal, see ss. 414 and 416, post. 


261. The Local Government may confer on any Bench 

Power to invest Magistrates invested with the powers 
Dench of Miigi.trutes of a Magistrate of the second or third 
invested with less class power to try summarily all or any 
power ' of the following offences :— 

(a) Offences against the Indian Penal Code, sections 

277 , 278 , 279 , 285 , 286 , 289 , 290 , 292 , 293 , 294 , 323 , 334 , 
336 , 341 , 352 , 426 , and 447 ; : 

( b) Offences against Municipal Acts, and the conser¬ 
vancy-clauses of Police Acts, punishable only with fine, or 
with imprisonment for a term not exceeding one month ; 

(c) Abetment of any of the foregoing offences ; 

(d) An attempt to commit any of the foregoing. offences, 
when such attempt is an offence. 

Act X of 1872, s. 225. 

(a) Section 277 of the Penal Code refers to fouling the water of a public 
spring or reservoir; s. 278, to making the atmosphere noxious to public health; 
s. 279, to rash driving or riding on n public way ; s. 285, to negligent conduct with 
respect to any fire or combustible matter; s. 286, to negligent conduct with respect 
to any explosive substance; s. 289, to negligence witli respect to any animal; 8. 290, 
to public nuisances; s. 292, to sales, &c., of obscene books; s. 293, to the posses¬ 
sion of obscene books for sale or exhibition ; s. 294, to singing obscene songs; s. 323, 
to voluntarily causing hurt; s. 334, to voluntarily causing hurt on provocation; 
s. 336, to rash nnd negligent acts; s. 341, to wrongful restraint; s. 352, to using 
criminal force otherwise than on grave provocation; s. 426, to mischief; 8. 447, to 
criminal trespass. 

Clauses (c) and (d) are new. 

A Bench of Magistrates, whether empowered under this or the preceding 
section, can only try the offences mentioned in the section.— Reg. v. Bebhehi Pathak % 
21 W. R., Cr., 12. See In re Havildur Roy , I. L. U., 9 Calc., 96. If a Magistrate, 
not beiiig empowered, tries an offender summarily, his proceedings are void.— S. 530, 
post . 


262. In trials under this chapter, the procedure pres- 
Procedure f..r sum- cr ibed for summons-cases shall be followed 
in u n s mid warrant- in summons-cases, and the procedure pres¬ 
ides iip|.iitfvi>ie. cribed for warrant-cases shall be followed 
in warrant-cases, except as hereinafter mentioned. 

No sentence of imprisonment for a term exceeding three 
Limit of imprison- months shall be passed in the case of any 
n,e,lt - conviction under this chapter. 


Act X of 1872, s. 226. 

This section applies only to substantive sentences of imprisonment .—Empress 
v. Asghur Ali % I. L. H., 6 All., 61. In that case the accused was summarily tried 
by a Magistrate for embezzlement of opium, couvicted and sentenced to pay a fine 
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Ch. XXII of Rb. 60, or in default to suffer four months’ imprisonment in thQ civil jail. The 
8. 263 Sessions Judge referred the matter to the Allahabad High Court, on the ground that, 
in his opinion, having regard to ss. 33 and 262 of this Code, the Magistrate could 
not inflict more than three months’ imprisonment in default of payment of the fine. 
Tyrrell, J., said : “ In cases of simple imprisonment ordered as a process for the 
enforcement of payment of fine, the general rules of ss. 32 or 33 are applicable, 
and the principle of s. 67 of the Indian Penal Code (read with Act VIII of 1882) 
is unafiected by Chap. XXII of Act X of 1882.” 

It is not illegal to impose solitary confinement ns part of the sentence in a 
case tried summarily. The efleet of this section is only to limit the imprisonment 
to a term of three months. It does not interfere with a Court’s powers under s. 73 
of the Penal Code to order solitary confinement, or with the similar powers givcui 
by s. 32 (a) of this Code.—Per Oldfield, J., Empress v. Annu Khan, I. L. K., 
6 All., 83. 

The procedure prescribed for the trial of summons-cases and for warrant-cases 
respectively is contained in Clmps. XX and XXI. As to the manner in which 
the evidence is to be taken or recorded, see ss. 263, 264, 355, post. 

If a Magistrate, not being empowered on that behalf, tries an offender sum¬ 
marily, his proceedings are void.— S. 530, post. 


263. In cases where no appeal lies, the Magistrate or 
Record in ewes Bench of Magistrates need not record the 
wiicre there is no evidence of the witnesses or frame a for* 
“PP eal - mal charge; but he or they shall enter in 

such form as the Local Government may direct the following 
particulars:— 

(a) the serial number ; 

(b) the date of the commission of the offence ; 

(c) the date of. the report or complaint; 

( d ) the name of the complainant (if any); 

(e) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) 

proved, and in cases coming under clause (d), clause ( e ) or 
clause (/) of section 260, the value of the property in respect 
of which the offence has been committed ; 

(g) the plea of the accused and his examination (if any); 

(A) the finding and, in the case of a conviction, a! brief- 
statement of the reasons therefor ; 

( i) the sentence or other final order; and 

(j) the date on which the proceedings terminated. 

Act X of 1872, s. 227. The clause of s. 227 providing that the Magistrate 
need not record his reasons for passing his judgment, which wn 9 incohsistenfc with 
cl. (A), has been omitted. See In re Dowlat Singh , 6 0. L. R., 273. 

As to when an appeal lies, sec Chap. XXXI, post . 

Where there is an appeal, the record cannot be made up in the manner des¬ 
cribed by this section (In re Sher Mahomed, 2 C. L. R., 511) ; and the Magistrate 
is bound to record a brief statement of his reasons for convicting an accused.— 
In re 1\ohoinath Shaha , I. L. It., 8 Calc., 195. 

The record must be written by the Magistrate. He is not authorized to 
depute that duty to a clerk, nor to affix his signature to the record or judgment by 
a stamp.— Suhramftnya v. Queen , I. L. R., 6 Mad., 396. 
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Under cl. ( h ), although a Magistrate is not required to record any evidence. Ch. XXII 
he should, in recording his reasons for the conviction, so state them, that the High s. 264 
Court, on revision, may judge whether there were sufficient materials before him to 
support the conviction.— In re Punjab Singh, I. L. R., 6 Cnlc., 579. In that case 
the reasons were not so stated, and the High Court, on motion, set the conviction 
aside. 

The final order or judgment in warrant-cases tried summarily, when a con¬ 
viction is not made, should invariably show whether the accused person has been 
discharged or acquitted, the test being whether, after hearing the evidence for the 
prosecution, the Court has called upon the prisoner to plead to g definite charge 
or not.— Smyth , p. 102. 

See ss. 355, 356, and 364, post, ns to cases in which the Magistrate must make a 
memorandum of the evidence. The provisions of s. 364 ns to the recording of the 
examination of accused persons are by that section declared not to apply to the 
examination of an accused under this section. In examining an accused person, 
however, in summary trial, the Magistrate must be guided by s. 342, post. 

A Magistrate, trying an offence summarily and passing a sentence from which 
nn appeal lies, shqjuld not make the record required by s. 264 of the Code of 
Criminal Procedure as an entry in the register prescribed by s. 263; and then, 
on the Appellate Court calling for the record of llie trial, cut out and send up the 
portion of the register containing this entry. The practice of mutilating official 
registers is open to the gravest objection, and is strictly prohibited; there is no 
warrant for it in the law. Section 263 of the Code of Criminal Procedure directs 
that a register shall be kept for a certain purpose, namely, for the purpose of 
entering such particulars as are specified in the section, in cases where no appeal 
lies . The provisions of this section do not apply to any other cases.— C. O. So. 3, 

8fA July 1876, Wilkins , p. 113. 

District Magistrates should satisfy themselves from time to time that the law 
regarding summary trials is properly observed, and specially that Magistrates do 
not exceed their jurisdiction—a duty which may most conveniently be performed 
by nn occasional nnd not infrequent examination of the register of summary 
trials.— C. O. No. I, 11 th January 1881, Wilkins, p. 113. 


264 . In every case tried summarily by a Magistrate or 
Record in appeal- Bench in which an appeal lies, such Magis- 
abie cases. trate or Bench shall, before passing sen¬ 

tence, record a judgment embodying the substance of the 
evidence and also the particulars mentioned in section 263. 

Such judgment shall be the only record in cases coming 
withi© this section. 

Act X of 1872, s. 228. 

A Magistrate is not bound to record the substance of every separate deposition, 
but to state generally what is the substance of thu witnesses' evidence.— Kristo - 
dhone Dull v. The Chairman of the Municipal Commissioners, 25 W. It., Cr., 6. 

In the case of Reg. v. Kheraj Mullah , 11 B. L. R., 33; 20 W. R., Cr., 13, 
it was held that, if, on appeal from a summary trial under this chapter, the 
evidence btffbre the Judge is not sufficient to reasonably satisfy him that the prisoner 
Las been rightly convicted, he ought to acquit him. 

In the more recent case of Empress v. Karan Singh, I. L. R., 1. AH., 680, 
the Court of Session quashed a conviction, on the ground merely that the sub¬ 
stance of the evidence on which the conviction was had was not embodied in the 
Magistrate's judgment. It was held that the Court of Session should not have 
quashed the conviction merely by reason of such defect; but, if it found it impossi¬ 
ble to dispose of the appeal because of such defect, it should have required the 
Magistrate to repair the same by recording a judgment in which the substance of 
the evidence should be fully embodied, and, if necessary, re-examine the witnesses 
for that purpose, or to have ordered a re-trial with that view. 
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Ch. XXIII As to whether an appeal will lie, see Chap. XXXI and particularly ss. 407, 
sees. 414. An appeal lies under s. 407 from a conviction by a Bench of Magistrates 
805-260 invested with second or third class powers.— Empress v. Narayanasami , I. L. U., 
9 Mad., 36. See note to s. 414, post. 

The judgment required to be drawn up in appealable cases under s. 264 
.is to contain the particulars mentioned in s. 263 and something more, namely, 
the substance of the evidence on which the conviction was had. But it is not to 
be entered iu the register of non^appealable cases , and is evidently intended to be 
in a separate form, so that, when necessary, it may be submitted to the Court of 
Appeal.—C. O. ffo, 3, 8*A July 1876, Wilkins, p. 113. 

265. Records made under section 263 and judgments 
Language of record recorded under section 264 shall be writ- 
nmi judgment. ten by the presiding officer either in English 

or in the language of the Court, or, if tlie Court to which such 
presiding officer is immediately subordinate so directs, in such 
officer’s mother-tongue. 

The Local Government may authorize any Bench of 
Bend. ,nny he «... Magistrates empowered to try offences 
thorized to employ summarily to prepare the aforesaid record 
clork - or judgment by means of an officer ap¬ 

pointed in this behalf by the Court to which such Bench is 
immediately subordinate, and the record or judgment so pre¬ 
pared shall be signed by each member of such Bench present 
taking part in the proceedings. 

Act X of 1872, 89. 229, 230. 

Inspection of registers of summary trials. —District Magistrates should satisfy 
themselves from time to time that the law regarding summary trials is properly 
observed, and especially that Magistrates do not exceed their jurisdiction—a duty 
which may most conveniently be performed by an occasional and not infrequent 
examination of the registers of summary triuls. — //. C. C. 0., No. 1 of 

11 tk January 1881, Wilkins , p. 113. 


CHAPTER XXIII. 

OF TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION. 

A. — Preliminary. 

266. In this chapter, except in sections 276 f Act X 

• High Court* defined. °J 1886 > s * 8 L 8 ®7> th ® ' expression ‘ High 

Court means a High Court of Judicature 
established or to be established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, and includes the Chief 
Court of the Punjab, and such other Courts as the Governor- 
General in Council may, by notification in the Gazette of India, 
declare to be High Courts for the purposes of this chapter. 

Act X of 1875, ». 3. 

Bee s. 4 (i), ante, p. 5, na to the meaning of * High Court' when used elsewhere 
in this Code than iu this chapter. 
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Trials before High 267. All trials under this chapter oh.xzni 
Court to be by jury. before a High Court shall be by jury ; itrm 
and, notwithstanding anything herein contained in all 
criminal cases transferred to a High Court under this Code 
or under the Letters Patent of any High Court established 
under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, the trial may, if the High Court so directs, be by jury. 

, Act X of 1875, a. 32. 

When tho High Court withdraws for trial before itself any case from any 
Court other than the Court of a Presidency Magistrate, it must, except as provided 
in this section, observe in such trial the same procedure which that Court would 
have observed if the case had not been so withdrawn. See s. 526, post. 


Trials before Court of _ ?68. ^11 trials before a Court of 
Session to bo by jury Session shall be either by jury or with the 
or with assessors. aid 0 f assessors. 


Act X of 1872, s. 232. 

If an offence triable with the aid of assessors is tried by a jury, the trial shall 
not on that ground only be invalid ; and if an offence triable by a jury is c tried with 
the aid of assessors, the trial shall not on that ground only be invalid, unless the 
objection is taken before the Court records its finding.— S . 536, post. 

Where, at the close of a trial, one of the assessors was discovered to be so 
deaf and blind as to be incapable of understanding the proceedings, the. trial was 
held to be null anil void.— Mad. H . C. Pro., 22 nd July 1869, Weir , p. 3. 

269. The Local Gbvemment may^ by order in the Official 

Local Government Gazette, direct that the trial of all offences 

may order trials before or of any particular class of offences, before 
Court of Session to be 
by jury. 



“ When the accused is charged at the same trial with several 
offences of which some are and some arc not triable by jury, 
he shall be tried by jury for such of those offences as are triable 
by jury, and by the Court of Session, with the aid of the jurors 
as assessors, for such of them as are not triable by jury.” 
[Act X of 1886, s. 9.] 


Act X of 1872, s. 233, paras. 1 and 2. 

The second paragraph of the original section has now been altered by Act X of 
1886, s. 9. It was formerly as follows: 

“ When the accused is charged at the same trial with several ofiences of which 
some are and*some are not triable by jury, he shall be tried by jury for all such 
ofiences/’ 


By a notification, dated 7th January 1862 (Calcutta Gazette , 1862, p. 87), it 
was ordered, that in the districts of the 24-Pergunnahs, Hooghly, Burdwan, Moor- 
shedabad, Nuddea, Patna, and Dacca, the trial by any Court of Session of all the 
ofiences defined in Chaps. VIII, XI, XVI, and XVII of the Penal Code should be 
by jury. 

Chapter VIII of the Penal Code relates to offences against the publio tranquil¬ 
lity; Chap. XI to fulse evidence and ofiences against publio justice; Chap. XVI, 
to ofiences affecting the humau body and ofiences affecting life; and Chap. XVII, 
to ofiences against property. 


(A.H.| O.P.O.) 


17 
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Oh.XXIII On the 27th May 1862, it waa notified (Calcutta Gazette , 1882, p.2041) that, in 
a* 870 the abovementioned districts, the trial by any Court of Session of the offences defined 
in Chap. XVIII of the Penal Code (offences relating to documents and to trade or 
property marks) should be by jury. And on the 13th October 1862 (Calcutta Gazette, 
1862, p. 3416), it was ordered, that abetments of, and attempts to commit, any of 
the abovementioned offences in the districts specified should be tried by jury. 

13y a notification, dated the 28th March 1862 (Calcutta Gazette , 1862, p. 1286), 
it was ordered that, in all the districts comprising the Assam Division, the trial of 
all offences by the Court of Session should bo by jury. 

The trial by the Court of Session at Poona of all offences for which, under 
Chaps. VIII, XI, XII, XVI, XVII or XVIII of the Indian Penal Code, or under 
any of those chapters taken in connection with s. 75 of the Indian Penal Code, the 
punishment awardable is death, transportation for life, or transportation or impri¬ 
sonment for a period extending to ten years or upwards, and also of all abetments 
of, or attempts to commit, any of the offences included in those chapters, must be 
by jury in the Poona District. And any person who may be tried by a jurj for any 
of the offences specified must be tried by the same jury for all offences with which 
he may be charged on the same trial.— Bombay Gazette , 1875, p. 798, 

Trial of the undermentioned offences in the Sessions Courts of North Arcot, 
Cuddapa, Godavery, North Tanjore, South Tanjore, and in the Court of the Gover¬ 
nor’s A went at Vizagapatam must be by jury:—The offences described in ss. 378, 
380, 382, 392, 394, 395, 397, 398, 399, 400, 402, 411, 412, 414, 451, 452, 453, 454, 
455, 456, 457, 458, 459, and 461 of the Penal Code. Madras Notifications, 
15th March, 13th May, 25th July, and 1st August 1862; 14th April 1863, and 
11th February 1870, Weir, p. 76. 

The trial of all offences committed by European British subjects before the 
Courts of Session in Burma must be by jury.— Burma Gazette , 1877, Part //, p, 117. 

The trial of oil offences by the Court of the Recorder of Rangoon and by the 
Court of the Judge of the Town of Moulmein must be by jury (Burma Gazette , 
1875, Part II, p. 233), which must consist of five persons .—Burma Gazette, 1876, 
Part II, p. 17. 

Trial by jury ceases in a district when the district ceases to belong too division 
to which trial by jury has been extended.— Reg. v. Khoodeeram , 8 W. R., Cr., 39. 

If an offence triable with the aid of assessors is tried by a jury, the trial shall 
not on that ground only be invalid; if an offence triable by a jury is tried with 
the aid oL assessors, the trial shall not on that ground only be invalid, unless the 
objection is taken before the Court records its finding.— Post, s . 536. 

Where a jury, on a trial before a Court of Session, by a majority returned a 
verdict of ‘not guilty* on all the charges, some of which were triable by assessors, 
it was held, that the Judge was bound to treat the trial as valid, and to proceed to 
record a final order in accordance with s. 263 of Act X of 1872 (s. 306 of this 
Code).— In re Bhootnath Bey , Appellant, 4 C. L. R., 405. So, in the case of 
Bmp. v. Lakshmana , I. L. R., 9 Mad., 42, the Judge of the Sessions Court treated 
a jury who returned a verdict of guilty as assessors and acquitted the accused, but 
it was held that the irregular procedure of the Judge could not deprive the verdict 
of its legal effect. 

Trial before Court of 270. In every trial before a Court of 
Session to be conducted Session, the prosecution shall be conducted 
by Public Prosecutor. by a p ub l ic p rose cutor. 

Act X of 1872, s. 235. 

For definition of “ Public Prosecutor,” see s. 4 (m), ante , p. 6. 

The Public Prosecutor may avail himself of the services of Counsel retained 
by a private individual (In re Narayan M. Pendshe , 11 Bom. H, C. R., 102); and 
if is not necessary that the Counsel should be specially empowered by the Magis¬ 
trate of the District for that purpose .—In re Gungadhur Sircar, 23 W. R., 14. 

lu the case of Queen v. Ramchunder Sircar , 13 W. R., Cr., 18, Kbmp and 
Jackson, JJ., expressed an opinion that it was highly objectionable for prosecu¬ 
tions in Sessions Courts to be conducted by officers of the police. Under s. 495, 
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post , any person other than certain officers of police may be granted permission to Cfc. XXIII 
conduct a prosecution. See s. 495 and the notes thereto. . s. 271 

The following rule is in force in Burma, when cases are committed by Magis¬ 
trates other than the Magistrate of the District for trial by the Court of Session:— 

The committing Magistrate shall always notify the same to the Magistrate of the 
District, so that the latter may, under s. 235 of the Code of Criminal Procedure, 
empower some officer, where the services of the Government Advocate are not 
available, to conduct the prosecution before the Court of Session .—Burma Gazette , 

1877, Partlll , p. 133, 

The authority of Government should be obtained by District Magistrates 
before employing for the prosecution professional agency other than that of the 
Government Pleader .—Notification (Madras), UfA August 1876, Weir, p. 82. The 
Distriot Magistrate is not bound to employ the Government Pleader in conducting 
prosecutions.—lsl September 1866, ib. Where a higher fee thaii that which a 
District Magistrate is authorized to disburse for a prosecution is considered neces¬ 
sary, application should be made to the Government.— Ibid. 

See Chap. XXXVIII, post. 


B.—Commencement of Proceedings. 

271. When the Court is ready to commence the trial, 
_ t .. . . the accused shall appear or be brought 

before it, and the charge shall be read out 
in Court and explained to him, and he shall be asked whether 
he is guilty of the offence charged, or claims to be tried. 

If the accused pleads guilty, the plea 
flea of guilt,. shall be recorded, and he may be convicted 

thereon. 


Act X of 1872, s. 237; Act X of 1875, ss. 28-29, 73. 

When arraigning an accused, and before receiving his plea, the Court should 
be careful to insure the explanation of the charge in a manner sufficiently explicit 
to enable the accused to understand thoroughly the uaturo of the charge to which 
he is called upon to plead. — Empress v. Vaimbilee , l7 L. R., 5 Calc., 826 ; Aiyavu 
v. Empress , I. L. R. t 9 Mad., 61. 

Under s. 494, any Public Prosecutor appointed by the Governor-General in 
Council or the Local Government may, with the consent of the Court, in cases 
tried by jury before the return of the verdict, and in other cases before the judg¬ 
ment is pronounced, withdraw from the prosecution of any person; and, upon such 
withdrawal, (a) if it is made before a charge has been framed, the accused shall 
be discharged; (5) if it is made after a charge has been framed, or when under 
this Codeeio charge is required, he shall be acquitted. 

A prisoner was charged under s. 211 of the Penal Code with having brought a 
false charge with intent to injure, by accusing A of having caused the death of a 
person by doing a rash or negligent act not amounting to culpable homicide under 
s. 304. He stated at the trial that the original complaint made by him was false, 
and that he made it unthinkingly. The Sessions Judge treated this statement as 
a plea of guilty, and sentenced the prisoner to rigorous imprisonment. No record 
of the prisoner'^ pleMppeared on the proceedings, nor did it appear that the charge 
had been explained as well as read to the prisoner, and the Judge considered that 
the original complaint did not amount to a false charge of an offence under s. 304A. 
It was held, that the conviction was bad.— In re Qopal Dhanuk , I. L. R., 7 Calc., 96; 
(S. CJ 8 C. L. R., 471. 

Where a prisoner, on the charge being read and explained to him, pleads guilty, 
the Judge must record the plea, and not merely record a narrative of what occurred 
and of the statements made by the prisoner.— In re Gopal Dhanuk , 8 C. L. R., 471; 
(S. 0.) L L. R., 7 Calc., 96. An admission which does not admit all the elements 
of the oharge is not a plea of guilty to the charge.— Ibid; Queen v. Sonaoollah , 
25 W. ft*, Or., 23; Ndtai Lusha v. Empress , I. L. R., 11 Calo., 410. 
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Ch. XXIII The prisoner should plead by his own mouth, and not through his Counsel or 
secs. pleader.— Reg. v. Roopa Gowalla , 15 W. R., Cr., 42. 

272-278 The language in which a plea is conveyed to the Court by the interpreter is 
the language in which it should be recorded.— Empress v. Vaimbilee , I. L. R., 
5 Calc., 826. 

If a prisoner pleads in effect not guilty, he must be tried, and the Sessions 
Judge is not justified in convicting him solely upon a confession made before the 
committing Magistrate.— Queen v. Hursookh, 2 All., 479. 

If a prisoner pleads not guilty, and the Public Prosecutor does not ofTer evidence 
in support of the charge, the Judge ought to instruct the assessors that they are 
bound to find the prisoner not guilty.— Proceedings , 9th March 1869, 4 Mad. H. C. 
Rul., xxxix. 

A former trial set aside on the ground of want of jurisdiction and illegality is 
not a bar to a second trial.— Reg. v. Muthoorapershad Panday , 2 W. 11., Or., 10. 

When a prisoner admitted before the Court of Sessions that he had killed his 
wife and no assessors were appointed, but the prisoner said that, at the time 
he committed the ofTeuce, he was out of his mind, whereupon the Judge took 
evidence on this point, and, coming to the conclusion that the prisoner's mind was 
not then affected, convicted him, it was held, that the prisoner's plea was in effect 
one of not guilty, and that the trial should not have proceeded without assessors.— 
Queen v. Cheil Ram , 5 All., 110. 

See further notes to s. 255, ante, p. 243. 

As to modification of procedure where there is a previous conviction, see s. 310, 

post . 

272. If the accused refuses to, or does not, plead, or if 
Refusal to plead or he claims to be tried, the Court shall pro¬ 
claim to be tried. ceed to choose jurors or assessors as here¬ 
inafter directed and to try the case : 

Provided that, subject to the right of objection herein¬ 
after mentioned, the same jury may try, 
or the same assessors may aid in the trial 
offenders in succession, of, qp many accused persons successively 

as the Court thinks fit. 

The first paragraph of this section is taken from Act X of 1872, s. 238 ; see 
Act X of 1875, s. 30. The last paragraph is taken from Act X of 1872, s. 265; see 
also Act X of 1875, s. 34. 

If a prisoner pleads in effect not guilty, he must be tried, and the Sessions 
Judge is not justified in convicting him solely upon a confession made before the 
committing Magistrate.— Queen v. Hursookh , 2 All., 479. 

If a prisoner pleads not guilty, and the Public Prosecutor does not toiler evi¬ 
dence in support of the charge, the Judge ought to instruct the assessors that they 
are bound to find the prisoner not guilty.— Proceedings, 9th March 1869, 4 Mad. 
H. G. Rul., xxxix. 

Any person summoned as an assessor to a Court of Session may apply for the 
payment of expenses incurred by him on account of attendance, and the Magistrate 
of the District shall, if the charges ’appear reasonable, order payment to be made; 
provided that the amount paid shall not exceed three rupees p:- dieip, 

In calculating the time occupied in attendance, if the journey be made other¬ 
wise than by rail, a distance of twelve miles shall be held to represent one day.— 
Smyth , p. 134. 

There should ordinarily be a change of assessors after the trial of every third or 
fourth case.— Mad, H. C . Pro., 11th February 1863, Weir , p. 3. 

273. In trials before the High Court, when it appears to 
Entry on unsustain- the High Court at any time before the corn- 

able charge. mencement of the trial of the person charged 
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that any charge or any portion thereof is clearly unsustainable, ch. xxiii 
the Judge may make on the charge an entry to that effect. ®" 874 
Such entry shall have the effect of staying proceedings 
upon the charge or portion of the charge, 
as the case may be. 

Act X of 1875, s. 14. An entry made under this section is not an acquittal 
for the purposes of s. 403, post. Under s. 494 ,post, the Public Prosecutor also may, 
with the^ permission of the Court, withdraw from the prosecution of any person. 
Applications under this section should be disposed of by the High Court in the 
exercise of its Ordinary Original Criminal Jurisdiction .—In re Charoo Chunder 
Mullick , I. L. R., 9 Calc., 397. 


Effect of entry. 


C.—Choosing a Jury. 

274. In trials before the High Court, the jury shall con- 
Number of jury. sist of nine persons. 

In trials by jury before the Court of Session, the jury shall 
consist of such uneven number, not being less than three or 
mor e than nine, as the Local Government, by order applicable 
to any particular district or to any particular class of offences 
in that district, may direct. 

The first paragraph of this section corresponds with s. 33 of Act’X of 1875 ; 
the last, with s. 236 of Act X of 1872. 

For rules as to choosing jurors in Calcutta, see Belchambers’s Rules and Orders , 
pp. 256—267. 

In trials by jury before a Court of Session, in which an European (not being 
an European British subject) or an American is the accused person, or one of the 
accused persons, it was notified that the jury should consist of five persons in the 
districts named in the subjoined list A, and of three persons in the districts named 
in list B :— 


List A. 


Burdwnn. 

Midnaporc. 

Hooghly. 

Howrah. 

24-Pergunnabs. 

Moorshedubad. 

Dacca. 


Patna. 

Shahabad. 

Tirlioot. 

Sariin and Chumparun. 
Mongliyr. 

Bhaugulpore. 

Cuttack. 

List B. 


Bancoorah. 

Beerbhoom. 

Nuddea. 

Jessore. 

Dinagepore. 

Maldak. 

Rajshahye. 

Rungpore, 

Bo y i fe* — 

Pubna. 

Daijeeling. 

Julpigoree. 

Furreedpore. 

Baokergunge. 

Mymensingh. 

Sylhet. 

Cachar. 

Chittagong. 

Calcutta Gazette , 1873, p. 152. 


• Noakholly. 
Tipperah. 

Gya. 

Purneah. 

Son that Pergunnahs. 
Pooree. 

Balasore. 

Hazareebagh. 

Lohardugga. 

Singbhoom. 

Maunbhoom. 

Goalpnrah. 

Kamroop. 

Durrung. 

Nowgong. 

Seebsaugur. 

Luckimpore. 

Bee note to s. 27 6, post. 
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Oh. XXIII But by a subsequent notification it was ordered, that, in trials before the Court 
seos. 0 f Session in which the accused person is not an European or American, the jury 
176-270 should consist of five persons in all districts in which the system of trial by jury 
had been, or might thereafter be, extended.— Calcutta Gazette, 1873, p. 741. 

In the N. W. Provinces, juries, in trials by jury before the Court of Session, 
must consist of seven persons.— JN. W. Provinces Gazette , 1873, p. 1042. 

The jury in trials before the Court of Session in the districts of Lahore, Delhi, 
ltawal Pmdi, and Peshawur must consist of nine persons; in the districts of 
Amballa, Multan, and Sialkot, of five persons ; and in all other districts of the 
Panjab, of three persons.— Panjab Gazette , 1873, p, 76. 

For rules as to the payment of jurors and assessors in the Panjab, see Panjab 
Gazette, 1877, Part Ill, p. 188. 

In all trials by jury before the Puna Court of Session, of offences under 
Chaps. VIII, IX, XII, XVI, XVII, XVIII of the Indian Penal Code, the jury 
must consist of five persons.— Bombay Gazette , 1873, p. 129. But in Bombay 
five has been fixed as the number for the jury in trials before the Courts of 
Session in the Bombay Presidency, in which au Europeun, not being an European 
British subject or an American, is the accused person or one of the accused persons. 
— Ibid. 

In the Madras Presidency, the jury shall consist of five jurors.— Madras Noti» 
fication , 21 st December 1872 and 4th January 1873, Weir, p. 76. 

275. In a trial by jury, before the Court of Session, of 
Jury for trial of a P erson not being an European or an 

persons not Europeans American, a majority of the jury shall, if 
or Americans before h e so desires, consist of persons who are 

neither Luropeans nor Americans. 

Act X of 1872, s. 241. 

As to the trial of European British subjects, see s. 451, infra. 

A Judge is not bound to try a native Christian with the aid of a Christian jury. 
— In re Bharut Chunder Christian, 1 W. R., Cr., 2. 

276. The jurors shall be chosen by lot from the per¬ 
jurors to be chosen sons summoned to act as such, in such 

b y lot manner as the High Court may from time 

to time by rule direct : 

Proviso. Provided that— 


first, pending the issue under this section of rules for any 
Existing practice Court, the .practice now prevailing in such 
maintained. Court in respect to the choosing of jurors 

shall be followed ; 


secondly , in case of a deficiency of persons summoned, 
Persons not sum- the number of jurors required may, with 
moned when eligible, the leave of the Court, bje chosen from 
such other persons as may be present; J 

juS 18 bef ° re #pe0ittl ^dly, in the Presidency-towns— 




(а) if the accused person is charged with having com¬ 
mitted an offence punishable with death, or 

(б) if in any other case a Judge of the High Court so 
directs, 
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the jurors shall be chosen from the special jury list here- **ni 
inafter prescribed. ** 878 

Ab to the first paragraph of this section, see Act X of 1872, s. 240, and Act X 
of 1870, a. 83. 

As to proviso 1, see Act X of 1875, b. 49. 

As to proviso 2, see Act X of 1872, s. 243, para. 3, and Act X of 1875, s. 33. 

As .to proviso 3, see Act X of 1875, s. 38. 

This section contemplates that the names of the jury to be chosen by lot’ 
shall all be drawn out of one box containing the names of all persons summoned 
to act as jurors.— Reg. v. Vitaldas Pranjivandas , I. L. R., 1 Bom., 462. 

For practice in Bombay, see Reg. v. Vithaldas Pranjivandas, I. L. R., 1 Bom., 

462; and in Calcutta, see Belchambers's Rules and Orders , pp. 256—267. 

Irregularity in the selection of the jurors is not, unless the accused has been 
prejudiced, ground for setting aside a verdict. See In re Jhubboo Mahton , I. L. R., 

8 Calc., 739, and s, 537, post. 

As to the meaning of “ High Court ” in this section, see s. 266, ante, as amended 
by Act X of 1886, s. 8. 

Rules for the selection of Jurors by lot from the persons summoned to act as such . 

The following rules, made under the authority conferred by s. 276, Act X of 
1882 (Code of Criminal Procedure), are laid down for the guidance of the 
Subordinate Criminal Courts:— 

Courts of Session . 

I.—In order to nominate a jury for the trial of any prisoner or other 
person to be tried by jury, the Sessions Judge shall cause to be put together in one 
box cards or pieces of paper containing the names of all the persons summoned 
to attend, except such of the said persons as shall have been excused by the 
Sessions Judge from serving on that day in consequence of their having served 
as jurors on the previous day, or for any other cause. Such cards or pieces of 
paper shall bo, as nearly as may be, of equal size, and each shall bear the name 
of one person summoned to attend. The Sessions Judge shall then, in open 
Court, draw, or cause to be drawn, out of the said box, one after another, as 
mauy of the said cards or pieces of paper as may represent the number of jurors 
required to try the case, 1 and if any of the jurors whose names shall be so drawn 


1 The number of jarors has been fixed as follows (section 274, Cr. P. C.) 

(1) When accused is a European (not a European British subject) or an American, the jury 
shall consist: — 


(a) of five persons in the following districts, viz . 


Burdw&n. 
Midnapore. 
Hooghly. 
Howrah. 
24-Pergunnahs. 


Moorahedabad. 

Dacca. 

Patna. 

Shahabad. 

Tirhoot. 


£6) of three persons in the following districts, viz .;— 


Bankura. 

Birbhoom. 

Nadiya. 

Jessore. 

Dinagepore. 

M&ldah. 

Rajshahye. 

Rungpore. 

Bogra, 

Pubna. 

Darjeeling, 

Julpigori. 

{Notification, Government of Bengal, 4th January 1873, 

Part /, page 152.)* 


Fnrridpore. 

Backergunge. 

Mymensingh, 

Sylhet. 

Cach&r. 

Chittagong. ' 
Noakhally. 

Tipperat 
Gya. 

Purneah. 

Sonthal Pergunnahs. 
Pooree. 


Sarun and Chumparun. 
Monghyr. 

Bhaugulpore. 

. Cuttack. 


Balasore. 

H&z&ribagh. 

Lohardugga. 

Singbhoom. 

Manbhoom. 

Goalparah. 

Kamroop. 

Dorrang. 

Nowgong. 

Sibsagar. 

Luckimpore. 

Calcutta Gazette ,” 22nd ib., 


(2) When accused is not a European or American, the jury shall consist of five persons 
in all the districts to which the system of trial by jury has been, or may hereafter be, 
extended. 


{Notification, Government of Bengal, 4th June 1873, 44 Calcutta Gazette 11 th ib ., 

Part 7, page 741.) 
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Oh. XXXII shall not appear, or if any be objected to, and the objection be allowed, then such 
a. 870 farther number shall be drawn as may be necessary to complete the number of jurors 
required for the case. * 

II. —In cases in which not less than one - half of the jury must be either 
Europeans or Americans (s. 460, 0. 0. P., and s. 451, 0. C. P. read with 
s. 7, Act III of 1884), or both Europeans and Americans (s. 451, C. 0. P. 
read with s. 7, Act III, 1884), the jurors shall be chosen as follows : — 

First .—Not less than one-half of such jury shall be chosen by lot, in the 
manner prescribed by Rule I, from a box containing the names of only Europeans 
or Americans, or Europeans and Americans, until the necessary majority is 
complete. 

Second .—To the names of jurors not so chosen shall then be added the 
names of all the other jurors summoned to attend, and the number necessary 
to complete the jury shall then be chosen by lot iu the manner prescribed by 
Rule I. 

III. —In cases in which not less than one-half of the jury must be neither 
Europeans nor Americans (s. 275, C. G. P.), the jurors shall be chosen 
as follows:— 

First .—Not less than one-half of such jury shall be chosen by lot, in the 
manner prescribed by Rule I, from a box containing the names only of such 
persons as are neither Europeans nor Americans, until the necessary majority 
is complete. 

Second .—To the names of jurors not so chosen shall then be added the 
names of oil the other jurors summoned to attend, and the number necessary 
to complete the jury shall be chosen by lot in the manner prescribed by Rule I. 

IV. —When the jurors have been finally selected, their names shall be 
entered on the fly-leaf prescribed for records of Sessions trials (page 220, Gr. R. 
and O.), the “ foreman" (s. 280, C. C. P.) being specially designated as such. 


(3) When accused is a European British subject, the jury shall consist 

(c) of five persons in the districts named in the subjoined list A, and of three persons 
in the districts named in list B:— 


Bhagulpore, 

Bum wan. 

Chittagong. 

Chumparun. 

Dacca. 

Durbhunga. 

Hazaribagh. 


List A • 

Ilooghly. 

Ilowrah. 

Jcssorc. 

Lohardugga. 

Midnapore. 

Mongliyr. 

Moorshedabad. 


Mozufferpore. 

Nadiya. 

Patna. 

Purueah. 

Sarun. - 
24-Pergunnahs. 


Backergunge. 

Balasore. 

Bankura. 

Beerbhoom. 

Bogra. 

Cuttack. 

Daijeeling. 

Dinagepore. 


List B. 

Furreedpore. 

Gya. 

Julpigori. 

Khoolna. 

Maldafl. 

Manbhoom. 

Mymensingh. 

Noakhally. 


Pooree. 

Pubna. 

Rajshahye. 

Rungpore. 

Shahabad. 

Singbhoom. 

Sonthal Pergunnahs. 
Tipperah. 


{Notification, Government of Bengal, VUh June 1885.) 


And of five persons in the following districts in Assam, in trials before the Court of Session, 
as well as in trials before a District Magistrate under the provisions of Act 111 of 1884 


Goalpara. 

Darrang. 

Sibsagar. 

Sylhet. 

Kamrap. 


Nowgong. 

Lakhlmpur (excluding the Dibrugarh 
frontier tract). 

Cachar (excluding the North Cachar 
frontier tract). 


(Notification, Chief Commissioner , Assam, No. 58 of 2nd July 1885.) 
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District Magistrates' Courts. Ch. XXIII 

V.—The above rules, mutatis mutandis , shall apply to the selection of jurors oTrSift 
id cases before District Magistrates, in which the accused is a European British 
subject, and claims to be tried by a mixed jury [s. 451 (a), 0. Cr. P.] 

Such jurors shall be selected from the persons summoned, under the provisions 
of s. 462 of the Code, to attend for the purposes of the trial .—Rule No. 4 of 2 5th 
June 1885, Wilkins , Addenda, p. 90. 


277. As each juror is chosen, his name shall be called 
, T „ „ . . aloud, and, upon his appearance, the accus- 

becaUed. 0 jur0r * ed shall be asked if he objects to be tried 

by such juror. 

Objection may then be taken to such juror by the accused 

Objection to jurors. °F. b y the prosecutor and the grounds of 

objection shall be stated : 

Provided that, in the High Court, objections without i 
Objection without grounds stated shall be allowed to the 
ground, stated. number of eight on behalf of the Crown 

and eight on behalf of the person or all the persons charged. 

As to the first paragraph, see Act X of 1872, s. 243, paras. 1 aud 2*, and Act X 
of 1875, s. 53 ; and as to the last, see Act X of 1875, s. 47, para. 1. 


278. Any objection taken to a juror on any of the 
Grounds of objec- following grounds, if made out to the satis- 
tion - faction of the Court, shall be allowed— 

(a) some presumed or actual partiality in the juror ; 

(b) some personal ground, such as alienage, deficiency 
in the qualification required by any law or rule having the 
force of law for the time being in force, or being under the 
age of twenty-one or above the age of sixty years ; 

(c) his having by habit or religious vows relinquished all 
care of worldly affairs ; 

(d) his holding any office in or under the Court; 

(e) his executing any duties of police or being entrusted 
with police-duties ; 

(/) his having been convicted of any offence which, in the 
opinion of the Court, renders him unfit to serve on the jury; 

(g) his inability to understand the language in which the 
evidence is given, or, when such evidence is interpreted, the 
language iswllich it is interpreted ; 

5' (A) any other circumstance which, in the opinion of the 

Court, renders him improper as a juror. 

Act X of 1872, ss. 244,405, 406; Act X of 1875, ss. 47, 54. Clause (g) corre¬ 
sponds with the provisions of Act X of 1872, s. 245, and Act X of 1875, s. 57. 

279. Every objection taken to a juror shall be decided 
. Decision of objec- by the Court, and such decision shall be 
tion. recorded and be final. 



266 


FOREMAN OF JURT. 


oh. mil If the objection is allowed, the place of such juror shall 

SMWWS Supply Of place of ]> e supplied by any other juror attending 
juror against whom ob- in obedience to a summons and chosen in 
jection allowed. manner provided by section 276 ; or, if 

there is no such other juror present, then by any other person 
present in the Court whose name is on the list of jurors,, 
or whom the Court considers a proper person to serve on the 
jury, provided that no objection to such juror or other person 
is taken under section 278 and allowed. 

As to para. 1, compare Act X of 1872, s. 243, para. 3, and Act X of 1873, 
ss. 48, 55; and as to para. 2, compare Act X of 1872, s. 243, para. 4, and Act X 
of 1875, 8. 66. 


280. When the jurors have been chosen, they shall 
Foreman of jury. appoint one of their number to be fore- 


man. 


The foreman shall preside in the debates of the jury, 
deliver the verdict of the jury, and ask any information from 
the Court that is required by the jury or any of the jurors. 

If a majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a fore¬ 
man, he shall be appointed by the Court. 

Act X of 1872, 8. 246 ; Act X of 1875, s. 58. 


281. When the foreman has been appointed, the jurors 
.„„„ shall be sworn under the Indian Oaths 

Swearing of jurors. ^ lg73 


This is new, altering the law as laid down by Reg. v. Lakshuman Ramchandra , 
3 Bom. H. 0., Cr., 56, where it was held, that it was not necessary, in a trial before 
a Court of Session, that the jurors should be sworn. 


282. If, in the course ef a trial by jury, at any time 
before the return of the verdict, any juror, 
Procedure when juror f rom an y sufficient cause, is prevented 
ceases a n , c. g. om attending throughout the trial, or if 
any juror absents himself, and it is not' practicable to enforce 
his attendance, or if it appears that any juror is unable to 
understand the language in which the evidence iatgiven, or, 
when such evidence is interpreted, the language in which it 
is interpreted, a new juror shall be added, or the jury shall 
be discharged and a new jury chosen. 

In each of such cases the trial shall commence anew. 

Act X of 1872, s. 254. The provision ss to « juror unable to understand the 
evidence is new. Under s. 332, post, a juror or assessor is liable to a fine of Rs. 100 
for non-attendance. 
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Where, at the close of a trial, one of the assessors was discovered to be Ch. XXIII 
so deaf and blind as to be incapable of understanding the proceedings, the seos. 
trial was held to be null and void.— Mad. H. C. Pro., 22nd July 1869, Weir, p. 3. 288-286 

Discharge Of jury in 283. The Judge may also discharge 
case of sickness of pri< the jury whenever the prisoner becomes 
80uer ‘ incapable of remaining at the bar. 

Act X of 1875, s. 99. 

D.—Choosing Assessors. 

284. When a trial is to be held with the aid of assessors, 
two or more shall be chosen, as the Judge 
Assessors how chosen, thinks fit, from the persons summoned to 

act as such. 

Act X of 1872, s. 239. 

The same assessors may aid in the trial of as many accused persons successively 
as the Court thinks fit. See note to s. 72, supra. 


285. If, in the course of a trial with the aid of assessors, 

Procedure when as- at any time before the finding, any asses- 
sesBor is unable to at- sor is, from any sufficient cause, prevented 
tend - from attending throughout the trial, or 

absents himself, and it is not practicable to enforce his attend¬ 
ance, the trial shall proceed with the aid of the other assessor 
or assessors. 

If all the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed, and a new trial 
shall be held with the aid of fresh assessors. 

Act X of 1872, 8. 269. An assessor is liable to a fine of Rs. 100 for non-atten¬ 
dance— s. 332, post. 

E.—Trial to Close of cases for Prosecution and Defence. 


case for 


286. When the jurors or assessors have been chosen, the 
prosecutor shall open his case by reading 
from the Indian Penal Code or other law 
the description of the offence charged, and 
stating shortly by what evidence he expects to prove the guilt 
of the accused. 


Opening 

prosecution 


Examination of wit- The prosecutor shall then examine his 
nesses. ... witnesses. 


Compare Act X of 1872, s. 247, as amended by Act XI of 1874, s. 19, and 
Act X of 1875, s. 59. 

As to modification of procedure in case of previous convictions, see. s. 310, post. 

The witnesses must be examined. It is not sufficient, even with the consent of 
the pleader for the defence, to put in the depositions taken before the Magistrate, 
and allow the witnesses to be cross-examined upon them.~»jS , ti66a v. Emp.. I. L. R., 
9 Mad., 83. 

Duty of Prosecution.—-It is the duty of the Public Prosecutor, at a trial 
before the Court of Session, to call and examine all material witnesses sent up 
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Oh. ttttt to the Court on behalf of the prosecution ; and the Judge is bound to hear all the 
0 . 887 evidence upon the charge. But the Public Prosecutor, it was held by Tyrrell, J., 
is not bound to call any witnesses who would not, in his opinion, speak the truth or 
support the points he desires to establish by their evidence ; but in such circum¬ 
stances he should explain to the Court that this iB the reason for not calling these 
witnesses, and he should offer to put them iu the box for cross-examination by the 
accused at their discretion. In the absence of any such explanation or other 
reasonable grounds apparent in the face of the proceedings, inferences unfavourable 
to the prosecution must be drawn from the non-production of its witnesses.— Emp. 
v. Tulta, I. L. R., 7 All., 904. 

m In Sessions cases, every vernacular (1) document, (2) deposition, or (3) exa¬ 
mination of an accused person, admitted in evidence at the trial, shall be translated 
into English, and a copy of Buch translation fairly written out shall be incorporated 
in the record. Provided that, when a vernacular document, the contents of which 
are not relevant, is used in evidence for a limited purpose, such as to prove a sig¬ 
nature, or handwriting, or the nature of writing materials, or the like, it shall not 
be necessary to make an English translation of the contents of such document. The 
translation of more than one document, deposition, or examination shall not 
be written on one sheet of paper.— C, O . No. 4 of 28 th February 1884, Wilkins, 
Addenda , pp. 64 and 68. 

287. The examination of the accused duly l-ecorded by 
Examination of ae- or before the committing Magistrate shall 
cased before Magis- be tendered by the prosecutor and read as 
trate to be evidence. evidence. 

Act X of 1872, s. 248 ; Act X of 1875, s. 60. 

Section 80 of the Evidence Act (I of 1872) provides that “whenever any 
document is produced before any Court purporting to be u record or memorandum 
of the evidence, or of any part of the evidence given by a witness in a judicial 
proceeding or before any officer authorized by law to take such evidence, or to be a 
statement or confession by any prisoner or accused person taken in accordance 
with law, and purporting to be signed by any Judge or Magistrate, or by any such 
officer as aforesaid, the Court shall presume that the document is genuine ; that any 
statements as to the circumstances under which it was taken, purporting to be 
made by the person signing it, are true; and that such evidence, stutement, or con¬ 
fession was duly taken/’ See memorandum required under s. 164, ante. 

A deposition given by a person is not admissible as evidence against him in a 
subsequent proceeding without its being first proved that he was the person who 
was examined and gave the deposition. — Empress v. Durga Sonar , I. L. R., 
11 Calc., 580. There a pardon had been tendered to an accused, and his evidence 
was recorded by the Magistrate. Subsequently the pardon was revoked, and 
he was put ou trial before the Sessions Judge with the other accused, tiis 
former deposition was put in and used without any proof that he was the peison who 
was examined before the Magistrate. The deposition was held to be inadmissible. 
See Reg. v. Nussuruddin , 21 W. R., Cr., 5. 

As to examining the prisoner during the course of a trial, see s. 342, infra , 
and notes to ss. 209 and 253, ante. 

This section only refers to the examination -of an accused by or before the 
committing Magistrate, but a confession taken under s. 164, ante , is also admissible. 
See s. 533, post. 

Section 30 of the Evidence Act provides that “ when more persons than one 
are being tried jointly for the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is proved, the Court may 
take into consideration such confession as against such other person as well as 
against the person who makes such confession. 

Illustrations . 

“(a.) A and B are jointly tried for the murder of C. It is proved that A 
said f 4 B and I murdered C.’ The Court may consider the effect of this confession 
as against B. 
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“ (b.) A is on his trial for the murder of G. There is evidence to show that 
G was murdered by A and B, and that B said, 1 A and I murdered C. f This state¬ 
ment may not be taken into consideration by the Gourt as against A, as B is not 
being jointly tried. 1 * 

Although the confession of a prisoner affecting himself and another person 
charged with the same offence is, when duly proved, admissible as evidence against 
both, such person cannot, when it is uncorroborated as against him, be legally 
convicted on it.— Empress v. Ashootosh Chuckerbntty , I. L. R., 4 Calc. (F. B.), 483 ; 
(S. C.) 3 C. L. 11., 270; Proceedings , 16M October 1876, I. L. R., 1 Mad., 163; 

Venkatasami v. Reg., I. L. R., 7 Mad., 102. 

A deposition given by a person to whom a conditional pardon has been 
tendered is not, after withdrawal of the pardon, admissible against him on a sub¬ 
sequent proceeding or on the trial of himself with his accomplices, unless it is first 
proved that he was the person who was examined and gave the deposition (Empress 
v. Durga Sonat', I. L. R., 11 Calc., 580); and apparently a confession made by an 
accused before a Court other than the Court trying him could not be used against 
him or against persons tried jointly with him without evidence being given, 
identifying him as the person who made the confession. See the note to s. 164, 
supra, as to the use of confessions on joint trials, p. 143. A confession of one of 
severul accused persons made in the absence of the others is of no weight as 
against the latter. Such confessions, like statements of approvers, are always 
regarded as tainted.— Empress v. Bepin Biswas , I. L. R., 10 Calc., 970. 

A Judge should charge a jury that mere confessions of prisoners tried 
simultaneously for the same offence are only to be rated as evidence of a very 
defective character as against others than those who made them, and that-they require 
especially careful scrutiny before they can be safely relied on.— Reg. v. Sadhu 
Mundul, 21 W. R., Cr., 69. 

Where two persons are accused of an offence of the same definition arising 
out of a single transaction, the confession of the one may be used against the 
other, though it inculpates himself through acts separable from those ascribed to 
his accomplice, and capable therefore of constituting a separate offence from that 
of the accomplice.—-Empress v. Nur Mahomed, I. L. It., 8 Bom., 223. Sec Reg . v. 
Purbhudas Ambaram , 11 Bom. H. 0. It., 90. 

An admission by certain persons that the crime charged against them was com¬ 
mitted by certain other persons, and that whatever share they had in it was under 
compulsion, is not a confession upon which any person ought to be convicted.— 
Queen v. Kisto Mundul, 7 W. It., Cr., 8. 

It is not necessary for a Sessions Judge to read out to prisoners confessions 
made by them before a Magistrate, and ask them whether they have any objection 
to the reception of these confessions. The examination of prisoners before a 
Magistrate is to be received in evidence, and the attestation of the Magistrate is 
primd facie proof of the circumstances.— Queen v. Misser Sheikh, 14 W. R., Cr., 9. 
See further note to s. 298, post . 

Before criminating a man on his own statement under examination, the Court 
should fie satisfied that such statement was deliberately made and recorded ; that, 
after being recorded, it was shown or read to the accused, so that he might be assur¬ 
ed that his words were correctly taken down, and these important circumstances 
should be attested by the signature of the Magistrate following the certificate 
mentioned in s. 346 (s. 364 of the present Code), which is to be given under his 
own hand.— Queen v. Mussamut Niruni , 7 W. R., Cr., 49. 

And wlje£e a statement made by a prisoner before a Magistrate, though signed 
by the Magistrate, does not contain such certificate, it does not of itself constitute 
primd facie evidence of the examination within the meaning of this section, and 
if other proof is not given (now under s. 533, post) to show that the statement was 
made by the prisoner before the Magistrate, the statement is not admissible as 
evidence at the Sessions.— Queen v. Petumber Dhoobee , 14 W. R., Cr., 10. 

A prisoner miy be convicted on his own uncorroborated confession ( Queen v. 
Runjeet Sonial , 6 W. R., Cr., 73), even in a case of murder.— Queen v. Hyder Jala ha, 
ib ., 83. 

A confession before the Magistrate, though afterwards retracted before the 
Sessions Court, is evidence against the party making it ( Queen v. Mussamut Jema, 


i. XXIII 
s. 287 
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Ch. XXIII 8 W. R., Cr., 40); provided the Judge be satisfied that it was made voluntarily.— 
s. 288 Queen v. Sreemutty Mongol* , 6 W, ft., Cr., 81. 

At the Sessions trial the prisoner retracted his statement when it was read 
over to him, and said that he was compelled to make it. The Judge without 
making any inquiry or taking any evidence on the point submitted the prisoner’s 
statement to the jury as a confession. It was held, that the Judge was wrong in 
so doing, and that he should rather have charged the jury not to accept the 
prisoner's statement as a confession.— Queen v. Ounesh Koormee , 4 W. R., dr., 1. 

A Sessions Judge should compare the statements of the witnesses recorded by 
the Magistrate at the preliminary investigation with the evidence of the same 
witnesses at the Sessions [Queen v. Bindabun Bowree, 5 W. R., Cr., 54, per 
Norman and L. S. Jackson, JJ. (Campbell, J., dissenting)] ; and, it was held by 
Wilson, J., he may direct the attention of the jury to discrepancies between the 
evidence given by witnesses in the Sessions Court and that given before the Magis¬ 
trate without the depositions being put in,— Empress v. Harem Chunder Mitter , 
6 C. L. R., 390. 

The examination of the accused before the Magistrate must be given in evi¬ 
dence at the Sessions trial, whether it tells for or against the prisoner, and it is not 
in the discretion of the prosecution to put in that examination or not.— Queen v. 
Sheikh Mehar Chand , 13 W. R., Cr., 63; Queen v. Misser Sheikh, 14 W. R., Cr., 9. 

Examinations of accused persons , depositions , fyc., how received in evidence at 
a Sessions trial.—(a-} The ‘examination of the accused person,' which is directed 
by s. 287 of the Code of Criminal Procedure, shall be tendered by the prosecution 
and read as evidence before the accused is called upon to enter on his defence. 

(5.) So also should be the deposition of a medical witness which “ may be 
given in evidence" (s. 509), and the examination of a witness in a case in which it 
« may be given in evidence ’ under s. 33 of the Evidence Act (if it is considered 
desirable on the part of the prosecution to put in such examination). 

(c.) Before examinations are received os evidence under any of these three sec¬ 
tions, care must be taken to see that they are in proper form and duly attested, or 
otherwise strictly proved. And under s. 33 of the Evidence Act, I of 1872, the 
examination cannot be given as evidence unless it is proved that the witness, whose 
examination it is proposed to put in, is dead, or the Court is satisfied that for suffi¬ 
cient cause his attendance cannot be procured. 

(i d .) Such examinations, when so received, ore to be detached from the proceed¬ 
ings in the preliminary inquiry and annexed to the record of the trial.— Calc. H. C. 
c! O., No. 11 of 2nd September 1867, Wilkins, p. 114. 

(e.) Confessions to be translated. —When confessions or examinations of accused 
persons made before a Magistrate form part of the evidence against the persons 
committed for trial to the Court of Session, they should be accompanied by trans¬ 
lations into English fairly written out.— Calc. H . C. C. O., No. 4 of 10th August 
1872, Wilkins, p. 114. 

In a trial before n Court of Session, the examination of the accused person 
which this section requires to be given in evidence should be read as part of the 
case for the prosecution before the defence is entered upon and parked as an 
exhibit. A note to the effect that this has been done should be entered in the 
record. See Mad. H. C. Pro., 31 st March and 1 \th November 1869, Weir, p. 44. 

288. The evidence of a witness duly taken in the pre- 

Evidence given at sence of the accused before the committing 
preliminary inquiry ad- Magistrate may, in the discretion of the 
miBeible - presiding Judge, if such witness is pro¬ 

duced and examined, be treated as evidence in the case. 

Act X of 1872, s. 249, as amended by Act XI of 1874, s. 20; Act X of 1875, 
s. 75. 

. The witness must be produced and examined before the Judge in order that 
his depositions may be treated as evidence under this'section. 

If it be proved that an accused person has absconded, and that there is no 
immediate prospect of arresting him, the Court competent to try or commit for 
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trial suet person for the ofieuce complained of may, in his absence, examine the 
witnesses (if any) produced on behalf of the prosecution, and record their deposi¬ 
tions. Any sucn deposition may, on the arrest of such person, be given in evi¬ 
dence against him on the inquiry into or trial for the offence with which he is 
charged, if the deponent is dead or incapable of giving evidence, or his attendance 
cannot be procured without an amount of delay, expense, or inconvenience which, 
under the circumstances of the case, would be unreasonable.— S, 512, post, See 
note to that section. See In re Dham Mundul , 6 C. L. R., 53. 

Section 33 of the Evidence Act, I of 1872, provides that “ evidence given by 
a witness in a judicial proceeding, or before any person authorized by law to take 
it, is relevant for the purpose of proving, in a subsequent judicial proceeding, or 
in a later stage of the same judicial proceeding, the truth of the facts which it 
states, when the witness is dead or cannot bo found, or is incapable of giving evi¬ 
dence, or is kept out of the way by the adverse party, or if his presence cannot be 
obtained without an amount of delay or expense which, under the circumstances of 
the cuse, the Court considers unreasonable: 

“ Provided that the proceeding was between the same parties or their repre¬ 
sentatives in interest; that the adverse party in the first proceeding hod the right 
and opportunity to cross-examine; and that tho questions in issue were substan¬ 
tially the same in the first as in the second proceeding. 

“ Explanation .—A criminal trial or inquiry shall be deemed to be a proceed¬ 
ing between the prosecutor and accused within the meaning of this section/’ 

In Reg . v. Arjun Megha, 11 Bom. H. C. R., 282, West, J., said: “We think 
that the purpose of s. 249 of tho Criminal Procedure Codo (Act X 1872), as 
recently amended, is to make depositions given before Magistrates in'the preli¬ 
minary inquiry, evidence for the purposes of the trial in the Court of Sessions, 
only when the Sessions Judge determines, in the exercise of his discretion, that 
they are to be used in this way. But we think that the exercise of this discretion, 
considering it as a matter of fact or of law, is open to review by this Court in 
appeal. When a case is under trial in a Court of Session, tho Sessions Judge has 
the depositions given in the Magistrate's Court before him. If he finds that the 
statements of the witnesses in his own Court differ materially from those previously 
made by the same witnesses, it is his duty to examine them as to the discrepancies, 
and this is more specially liis duty when the prisoners are undefended, and contra¬ 
dictory testimony is given for the prosecution. But if he thus examines the 
witnesses, he ought (see Taylor on Evidence, ss. 1300, 1301, and Indian Evidence 
Act, s. 155), in ordinary cases, to make the depositions upon which he has examined 
them evidence in the case; he is at liberty to do so, and the power should be 
exercised so us to bring all relevant matter, so far as possible, under consideration 
in forming a judgment on the case. If the Sessions Judge has omitted to examine 
witnesses on obvious and important discrepancies in their statements, this Court 
will, in general, direct that such an examination be made, and the Sessions Judge, 
having the witnesses before him for such a purpose, will, in most cases, feel it his 
duty to make the former depositions evidence quantum valeant for the purposes of 
the final* adjudication in appeul. The alternative is for this Court in such cases to 
order a new trial, on the ground that there has been a misuse of tho Sessions 
Judge's discretion which may have caused a defeat of justice ; but a new trial will 
not be ordered except in special cases." 

Under s. 33 of the Evidence Act, depositions of an absent witness are only 
admissible when the prisoner has had the right and opportunity to cross-examine.— 
Reg, v. Etwaree Dharu , 21 W. R., Cr., 12. Inconvenience to witnesses is no ground 
allowed unde^s. 33 of the Evidence AcU-wEmp. v. Burke, I. L. R., 6 All., 224. See 
Reg, v. Lukhun Santhal , 21 W. R., Cr., 56. The former deposition must have been 
before a person authorized by law to take it. If it was taken in a proceeding pro¬ 
nounced to be coram nonjudice , it cannot be used.— Rama Reddy , I. L. R., 3 Mad., 48. 

In the case of Joyudee Paramanick, 7 C. L. R., 66, Field, J., expressed a 
grave doubt, whether the deposition of an approver taken before the committing 
Magistrate might be used as evidence against his accomplices on their trial before 
the Sessions Court, the conditional pardon of the approver having been withdrawn. 
A similar doubt wa9 expressed by the Court (Pbinbbp and Tottenham, JJ.) 
in the case of Nanha Malta v. Empress , 13 0. L. R., 326. 
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EVIDENCE AT PEELIMINABT INQUIET. 


Oh. XXIII This section, it has been recently held, was never intended to be used so as to 
a. 888 enable a Court trying a case to take a witness's deposition bodilv from the com- 
mitting Magistrate's record and to treat it as evidence before tue Court itself.— 
Emp. v. Dam Sakai , I. L. R., 7 All., 862. It contemplates the evidence recorded 
by the committing Magistrate ns not being ordinarily evidence in this case. It is 
only in ease of individual witnesses, “ if such witnesses are produced and examined,” 
that the Judge may, in his discretion, treat their evidence as evidence in the cose.— 
Subba v. Emp, I. L.R., 9 Mad., 89. See Shib Dyal v. Emp. Panj. Rec., 1883, 
p. 54; Reg.v. Majohur Hoy, 24 W. R., Cr., 11. In the case of Shib Dyal v. Emp., 
Panj. Rec., 1883, p. 54, the evidence of a witness in an inquiry upon a charge of 
murder was taken in presence of the accused by the Magistrate, who, being of 
opinion that the witness was concerned in the murder, committed her for trial to 
the Sessions Court with the original accused. In the Sessions Court the deposition 
was used, but it was held to have been wrongly used,* as she was not under this 
section of the Code produced and examined ns a witness. 

Where a Judge proposes to contradict witnesses by their statements made 
before the committing Magistrate, he is bound to put to them the whole or such 
portions of their depositions as he intends to rely upon in his decision, so as to aflord 
them an opportunity of explaining their meaning or denying that they had made 
any such statement.— Emp. v. Dam Sakai, I. L. R., 7 All., 862. 

The statement of a prisoner, whether taken as a confession or an examination, 
may be received as evidence.— Reg. v. Suneechur, 5 W. R., Cr., 1. As to the 
formalities required, see Reg. v. Nussuruddin , 21 W. R., Cr., 5, and Evidence Act, 
8. 80, and s. 164, ante, p. 141. The certificate of a Magistrate appended to a con¬ 
fession, in order to afford primd facie evidence, under s. 80 of the Evidence Act, of 
the circumstanoes mentioned in it relative to the tuking of the statement, ought to 
give the facts necessary to render the deposition admissible under the section.— 
Reg. v. Nussuruddin , 21 W. It., Cr., 5. If the examination of an accused person 
taken before the Magistrate is afterwards read in evidence at the trial before the 
Sessions Court, the whole of It should be read out.— Proceedings, 5th November 
1869, 5 Mad. H. C. R., iv. But the deposition of a person is not admissible against 
him in a subsequent proceeding without proof that he made the deposition.— 
Emp. v. Durga Sonar, I. L. R., 11 Calc., 580. 

Where the Sessions Judge considered that the evidence given before him was 
untrustworthy, but nevertheless convicted the accused under this section upon the 
evidence given by the same witnesses before the committing officer, it was held, 
that the conviction was bad.— Queen v. Amanullak , 21 W. R., Cr., 49; {S. C.) 12 
B. L. R., Appx., 15. Piibar, J., said : “The Judge founds his conviction of the 
prisoner upon the testimony which was given before another judicial officer, not before 
himself, by the very persons who, according to his own view, before him showed them¬ 
selves in the very same matter to be utterly unworthy of belief. Even if s. 249 (s. 288 
of this Code) warranted the Court in taking such a step as this, it seems to me cer¬ 
tainly an inordinately long step to take. And I might almost say that the logical 
consequence would be, that the taking of evidence in the Sessions Court might be 
altogether dispensed with ; for, if it is legitimate, proper, and safe that the Sessions 
Court should come to a verdict against the prisoner upon the evidence given before 
the Magistrate by witnesses who before the Sessions Court denied that evidence 
and showed themselves unworthy of belief, d fortiori it would be ri^ht, proper, 
and safe for the Sessions Court to found its judgment upon the evidence given 
before the Magistrate in those cases where the witnesses afterwards confirm that 
evidence by the testimony which they give in the Sessions Court. And I think that 
this very obvious consequence shows very conclusively that the Ju£ge misappre¬ 
hended the true scope of s. 249 (s. 288^of this Code) of the Criminal Procedure 

Code.”.“It appears to me that 

the Legislature, in framing this enactment, desired merely to authorize the Court to 
take a particular statement made by a witness before the committing Magistrate as 
the true statement, notwithstanding that it was denied, or a statement inconsistent 
therewith was made, by the witness before the Court itself,‘if the Court could 
see from the evidence of that same witness before itself, or of other witnesses 
before itself, that the original statement was worthy of belief, not that the Court 
should discard wholly the testimony of witnesses given before it, and have recourse 
to the testimony of the same persons which was given elsewhere before another 
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judicial officer on the occasion of making the investigation preliminary to the final ch. XXIII 
trial. The discretion which is conferred by the passage 4 if the Court thinks fit* in s. 289 
s. 249 is to be exercised upon substantial materials rightly before the Court, 
and reasonably sufficient to guide the judgment of the Court as to the truth of the 
matter, and not as was the cose here, upon mere speculation or conjecture.” And 
Morris, J., said: “ It seems to me that under s. 249 [288] of the Criminal Pro¬ 
cedure Code, a Judge may base his judgment on the evidence given before the 
Magistrate in the presence of the nccused, where there are special and particular 
reasons for considering that evidence to be honest and true, and when that 
evidence is to a certain extent corroborated by independent testimony before 
himself. In the present instance there is nothing of this kind. There is really no 
one such substantive fact conclusively proved as can enable the Judge to say with 
confidence that the evidence given before the Magistrate was true as opposed to 
what was said before himself. Nor can it be said that the Police-officer, or any 
other witness before the Court of Session, affords independent testimony corrobo¬ 
rative of the evidence given before the Magistrate.” In the case of Emp. v. Dam 
Sakai, I. L. U , 7 All., 862, Straight, J., expressed his approval of these remarks 
of Phbar, J. 

Upon an inquiry before a Magistrate in a case of murder, two vakeels pre¬ 
sented their vakalutnamahs and applied to be allowed to conduct the defence of 
the accused. The Magistrate refused permission, and, after recording the deposi¬ 
tions of the witnesses, committed the accused to take their trial before the Sessions 
Court. In the Court of the Magistrate the only material evidence for the prosecu¬ 
tion was that of three witnesses, who, on being examined in the Sessions Court, 
denied all knowledge of the facts to which they had deposed before the 'Magistrate. 

Two of them denied having made the statements recorded, while the third admit¬ 
ted the statements attributed to him, but asserted that they were false and made 
under pressure. The Sessions Judge, disbelieving the statements made in his 
Court, thereupon used the previous depositions as evidence in the case, and 
mninly. upon these convicted the accused of murder atul sentenced them to trans¬ 
portation for life. Against this conviction and sentence the prisoners appealed to 
the High Court, on the ground that the previous depositions ought not to have been 
used as evidence in the case, as the Magistrate had refused to allow their pleaders 
to appear and cross-examine the witnesses who made the depositions. The High 
Court uffirmed the sentence. — In re Dham Mundul t 6 C. L, It., 53. 

289. When the examination of the witnesses for the 

prosecution and the examination (if any) 
of the accused are concluded, the accused 
shall be asked whether he means to adduce 
evidence. 

If,he says that he does not, the prosecutor may sum up 
his case ; and if the Court considers that there is no evidence 
that the accused committed the offence, it may then, in a case 
fried with the aid of assessoi’s, record a finding, or, in a case 
tried by a jury, direct the jury to return a verdict, of not guilty. 

If tluyiccused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that there 
is no evidence that the accused committed the offence, the 
Court may then, in a case tried with the aid of assessors, 
record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict, of not guilty. 

If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that 

(A.H., C.P.C.) 18 
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there is evidence that he committed' the offence, or i£ (in his 
saying that he does not mean to adduce evidence, the prose¬ 
cutor sums up his. case and the Court considers that there 
is evidence that the accused committed the offence, the Court 
shall call on the accused to enter on his defence. 

Act X of 1872, s. 251, paras. 1 and 2; Act X of 1875, §, 62. The paragraph 
authorizing the Court to record a finding, or direct a jury to return a verdict, of 
1 not guilty ' in a case where the accused says he means to adduce evidence in his 
defence, but the Court is of opinion that there is no evidence that the accused com¬ 
mitted the offence, is new. 

The words “the prosecutor muy sum up his case” do not exclude the assistance 
of counsel.— In re Narayen M. Pendshe , 11 Bora. H. C. 11., 102. 

Where, on being asked under this section, the accused has stated that lie means to 
adduce evidence, but on further consideration does not do so, the Court is not at 
liberty to make a presumption adverse to the accused from the circumstance that 
he has not adduced evidence.— Hurry Churn Chuckerbutty v. J Empress, 13 C. L. R., 
358 ; (S. C.) I. L. R., 10 Calc., 140. In that case, at the close of tho evidence for the 
prosecution, the attorney for the defence, in answer to the Judge, stated that he 
meant to call witnesses. The Court then adjourned ; and, on the following day, the 
attorney stated that, on reconsideration, he did not intend to call witnesses. The 
Judge allowed the prosecution to reply. On appeal the High Court (Pbinsrf and 
Tottbnham, JJ.) held that, although the strict interpretation of ss. 289 and 292 of 
the Code wo'uld warrant this course, it was never meant by the Legislature that the 
prosecutor should have a reply when no witnesses are called for the defence, the 
object of the law being evidently to let each side have an opportunity of comment¬ 
ing on the evidence of the other, and not to give an additional advantage to the 
prosecution in such a case as that before them. 

So it was held that the fact that the accused bad, during the cross-examination of 
the witnesses for the prosecution, used certain documents, and that such documents 
had been put in evidence on his behalf did not entitle the prosecutor to the right of 
reply, if, when asked upon the close of the case for the prosecution, whether he meant 
to adduce evideuce, the accused said that he did not.—Empress v. Grees Chunder 
Banerjee , I. L. R., 10 Calc., 1024. See s. 292, post. 

An accused should be called upon to enter upon his defence and to produce his 
evidence when the case for the prosecution has been brought to a close. Where, 
therefore, one witness for the prosecution was recalled after the prisoner had made 
his defence, and the prisoner had no opportunity of calling evidence with reference 
to the evidence of that witness, the High Court quashed the conviction and ordered 
a new trial.— Queen v. Assanoolluh , 13 W. R., Ci\, 15. See notes to s. 256, ante, 
p. 244. 

If, on being called on to enter upon his defence ami to produce ki9 evidence, 
the accused makes any statement in defence, it ought to be recorded; if does 
not voluntarily make any statement, and declines to answer any question put by 
the Court, the fact should be noted, and when there is nothing else to show the 
nature of the defence, a note of the address to the Court, if any, should be recorded. 
The record is not complete unless it shows the nature of the defence set up.— 
In re Gopal Bajjam , 15 W. R., Cr., 16. 

Witnesses for the defence ought not to be examined until after the evidence 
for the prosecution has been taken, for it is only when sufficient evideit^ has been 
produced against him that an accused can be called upon to go into his. defence.— 
In re Turibullah , 4 C. L. R., 338. 

In conducting a case for the prosecution, all persons who are alleged or known 
to have any knowledge of the facts ought to be brought before the Court and ex¬ 
amined. it is not a valid ground for the non-production of witnesses in the Sessions 
Court that they had been examined by the committing Magistrate against the 
e'xpress wish of the Police-officer in charge of.the prosecution.— Empress y. Bam 
Sakai Lai , I. L. R, 10 Calc., 1070. 

If an accused person has not his witnesses present, the Judge should, if he sees 
grounds for proceeding, first call upon him. for his defence and then postpone the 
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case.— Queen v. Jnmirnddin , 23 W. It., Cr.> 58. See also Queen v. Iskan Dutt , 
6 B. L. R., AppX., 88* (S. C.) 15 W. It., 34. 

When tiler? is nothing in the evidence which, if believed, amounts to proof, the 
case should lint be left to the jury {Queen v. Qreedkaree Manje, 7 W. It., Cr., 39), 
OB a verdict of guilty cannot, under the circumstances, be sustained ( Queen v. 
Hutton Daes, 16 \V. It., Cr., 19); but if there is some evidence, the enso must go to 
the jury, even though the Judge disbelieves the evidence.— lie Huroo Shaha, 
16 W. It., Cr., 20. 

. It would seem from Reg. v, Parvati, 7 Bom. H. C. R., C. C., 82, which was 
decided under Act XXV of 1861, s. 372, that when a judgment of acquittal is 
recorded, it is not necessary to ask the assessors their opinion. See also In re Narain 
Das, I.L. lh, 1 All., 61 On. 

Cross-Examination .—It will be observed that whiles. 290 expressly provides for 
the cross-examination of the witnesses for the defence, this section is silent as to the 
4ross-examinntiou of the witnesses for the prosecution by the accused. An accused 

g erson, however, is always entitled to cross-examine the witnesses for the prosecution. 

ee notes to s. 256, ante , and s. 128 of the Evidence Act, I of 1872, The Court cannot 
refuse even to ullow the* cross-examination of a witness called by itself.— In re 
Greesh Chunder Talukdar , 5 C. L. It., 364 ; (S. C.) I. L. It., 5 Calc., 614. 
A Judge ought to allow the accused an opportunity of cross-examining all 
witnesses whose depositions have been taken for the prosecution before the com¬ 
mitting Magistrate, but whose evidence is dispensed with at the trial. Ilis refusal 
to do so is not an error in law, though matter for comment by the Counsel for the 
accused.— Reg. v. Fatteckand Vastachand , 5 Bom. II. C. 11., Cr., 85 ; Empress v. 
Greesh Chunder Talukdar, 5 C. Ij. R., 364; (S. C.) I. L. R., 5 Calc., 614. 

Duties of Piosecntioiu —The relative duties of the prosecution and the defence 
were described Ln the following remarks made ia the case of Dhunnoo Kazi, 10 C. L. 
R., 151 ; (S. C.) I. L. 11., 8 Calc., 121. 

“ The only legitimate object of a prosecutor is to secure not a conviction, but 
that justice may be done. The prosecutor, therefore, is not free to choose how 
much evidence he will bring before the Court. He is bound to produce all the evi¬ 
dence in his power directly hearing on the charge. It is primd facie his duty 
accordingly to call those witnesses who, from their connection with the transac¬ 
tion in question, must be able to give important information. The only thing 
that cuu relieve the prosecution from calling such witnesses is the reasonable 
belief that, if called, they would not speak the truth. If such witnesses are not 
called without sufficient reason being shown (and the mere fact of their being 
summoned for the defence seems to us by no means necessurily a sufficient 
reason), the Court may properly draw an inference adverse to the prosecution. 

There is no corresponding obligation upon the accused. He is merely on the 
defensive, and owes no duty to nuyone but himself. He is at liberty, as to the whole, 
or uny part of the case against him, to rely on the weakness of the case for the pro¬ 
secution or to call witnesses, or to meet the charge in any other way he chooses. 
And no inference unfavourable to him can properly bo drawn, because he takes one 
course rather than another." — Per Wilson, J. The case of Dhunnoo Kazi was refer¬ 
red to »ml appro veil in Hurry Churn Chnckerbuty v. Empress , 13 C. L. 11., 358; 
(S. C.) 10 Calc., 140. See Empress v. Ram Sakai Lai, I. L. U., 10 Calc., 1070. 

Witnesses not to he kept waiting. —The evidence of witnesses should invariably 
bq recorded as soon ns possible after tbeir attendance. If from unavoidable causes 
an adjournment is indispensable, there should be no unnecessary delay. Witnesses 
remaining over from one day should, ns a rule, be examined at the first sitting of 
the Court^n the following day. By this means the public will be put to no incon¬ 
venience, ambpastice will be administered ill a prompt and satisfactory manner. 

Chief Magistrates of Districts should carefully supervise the returns of their 
subordinates, as they will be held responsible for the correction of irregularities.— 
Calc. //. C. C . O., No. 12 of 27th November 1865, Wilkins, pp. 7, 8. 


290. The.accused or his pleader may then open his case, 
Defence stating the facts or law on which he in¬ 

tends to rely, and making such comments 
as he thinks necessary on the evidence for the prosecution. 
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prosecutor’s right of reply. 


xxiii He may then examine his witnesses (if any), and afTtei* their 
gaum cross-examination and re-examination (if any) may sum up 
his case. 

Act X of 1873, s. 251, para. 3; Act X of 1875, s. 62. It will be observed 
that this section expressly provides for the cross-examination of the witnesses for 
the defence. See notes to previous section. 

If the accused makes any statement in defence, it ought to be recorded ; if he 
does not voluntarily make any statement and declines to answer any question put 
by the Court, the fact should be noted, and when there is nothing else to bIiow the 
nature of the defence, a note of the address to the Court, if any, Bhould be recorded. 
The record is not complete, unless it shows the nature of the defence set up.— 
In re Gojaal Hnjjam, 15 W. K., Cr., 16. 

In the triul of warrant-cases by Magistrates an accused may put in a written 
statement, and the Court is bound to record it.— S. 256, ante. There appears to be 
no reason why he should not do so in the High Court or Sessions Court. 

Under 8. 340, post, every person accused before any Ciimin&l Court may of 
right be defended by a pleader. See s. 4 (m), ante. 

291. The accused shall be allowed to examine any witness 

Bfelit of accused a. n ? fc previously named by him, if such 
to examination and witness is in attendance ; but lie shall not, 
summoning of witness- except as provided in sections 211 and 231, 
es ‘ be entitled of right to have any witness 

summoned other than the witnesses named in the list deli¬ 
vered to the Magistrate by whom he was committed for trial. 

ActX of 1872, s. 363; Act X of 1875, s. 85; Act IV of 1877, s. 91. 

A prisoner is entitled, as a matter of right, to have any witnesses named in the 
list which he delivers to the Magistrate summoned and examined ( Queen v. Pro - 
sunno Coomar Moitro % 23 \V. II., Cr., 56 ; Queen v. Bhooban Isher Gosamce , 2 W. II., 
Cr., 6; Queen v. Abdool Setar, 3 W. II.. Cr., 36); but he is not entitled as of 
right to have witnesses not mimed by him before the Magistrate summoned at the 
sessions trial.— Queen v. Boidnath Singh , 3 \V. II., 29. 

There is no reason to refuse an application for summons, simply because u lnr<re 
number of witnesses is mentioned therein.— llarendro Narain Singh v. Bhobani 
Frea Babuani , I. L. II., 11 Calc., 762. 


292. If the accused, or any of the accused, has stated, 
Prosecutor’s right of when asked under section 289, that lie 
reply. means to adduce evidence, the prosecutor 

shall be entitled to reply. 

Sec Act X of 1872, s. 252 ; Act X of 1875, s. 63. 

It was only where evidence was actually adduced on behalf of the accused 
that the prosecutor under the former Codes was entitled to a reply. Where, on 
being asked under this section, the accused has stated that he means'to adduce 
evidence, but on further consideration does not do so, the Court is not at liberty to 
make a presumption adverse to the accused from the circumstance that he has not 
adduced evidence.— Hurry Churn Chuckei butty v. Empress , 13 C. L. R., 358 ; (S.C.) 
I. L. R., 10 Calc., 140. In that case, at the close of the evidence for the prosecution, 
the attorney for the defence, in answer to the Judge, stated that he meant to cull 
witnesses. The Court then adjourned ; nnd, on the following daj, the attorney stated 
that, on reconsideration, he did not intend to call witnesses. The Judge allowed the 
prosecution to reply. On appeal the High Court (Pbinsep nnd Tottenham, JJ.) held 
that, although the strict interpretation of ss. 289 and 292 of the Code would warrant 
ibis course, it was never meant by the Legislature that the prosecutor should have n 
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reply when no witnesses ere culled for the defence, the object of the law being 
evidently to let each side have an opportunity of commenting on the evidence of 
the other, and not to give an additional advantage to the prosecutor iii such a case 
as that before them. 

So it was held that the fact that the accused had, during the cross-examination of 
the witnesses for the prosecution, used certain documents, and that such documents had 
been put in evidence on his behalf did not entitle the prosecutor to the right of reply, 
if, when asked upon the close of the case for the prosecution, whether he meant to 
adduce evidence, the accused said that he did not.— Empress v. Grees Chunder 
Bnnerjee , I. L. 11., 10 Calc., 1024. 


293. Whenever the Court thinks that the jury or asses- 
View by jury or as- sors should view the place in which the 
8e880r8 - offence charged is alleged to have been 

committed, or any other place in which any other transaction 
material to the trial is alleged to have occurred, the Court 
shall make an order to that effect, and the jury or assessors 
shall be conducted in a body, under the care of an officer 
of the Court, to such place which shall bo shown to them by 
a person appointed by the Court. 

Such officer shall not, except with the permission' of the 
Court, suffer any other person to speak to, or hold any 
communication with, any of the jury or assessors, and, unless 
the Court otherwise directs, they shall, when the view is 
finished, be immediately conducted back into Court. 

Act X of 1872, a. 253; Act X of 1875, a. 64. 

Iii cases of view by assessors of the scene of the alleged offence, the Judge 
cannot delegate his own function of examining witnesses on the spot to the asses¬ 
sors, who may not, under this scctiou, speak to, or communicate with,- any other 
person than the officer appointed to conduct them to the place.— Queen v. Chulter - 
dharee Singh , 5 \V. It., Or., 59. 

If the Court considers it necessary to visit the place of the alleged occurrence 
of an offence under trial, he should give notice to the parties, or in case of a trial 
bv jury or with the aid of assessors, to the jury or assessors. See Oudh Behuri 
Ifarain Singh , 1 C. L. R., 143. 


294. If a juror or assessor is personally acquainted 
When*juror or ae- wifch any relevant fact, it is his duty to 
sessor may be examin- inform the Judge that such is the case, 
ed -' whereupon he may be sworn, examined, 

cross-examined, and re-examined in the same manner as any 
other wi^ess. 

Act X of 1872, a. 258; Act X of 1875, a. 69. 

A person having to exercise judicial functions may give evidence in a case 
pending before him, when such evidence can and must be submitted to the 
independent judgment of other persons exercising similar judicial functions sitting 
with him at the same time.— Queen v. Mookta Sing, 13 W. R., Cr., 60. In that 
case Nobman, J., said : “ I think it pretty clear that a prisoner has a right to have 
the evidence of a Sessions Judge who is trying him, taken on a point which he thinks 

makes in his favour.No doubt it is extremely inconvenient that a Judge 

sitting without a jury should try a case in which he himself is the complainant and 
principal witness. I should have no doubt that if he has any personal or pecuniary 
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Ch. Kill interest in the subject of the charge, he is disqualified from trying it. But if that 
■eos. is not the case, if the Judge in making the complaint has merely acted in discharge 
295-897 of his duty as a public officer, I think we must SAy that he is not incompetent to 
try the case.” 

See, as to disqualifying interest of a Magistrate or Judge, s. 555, infra 

295. If a trial is adjourned, tlie jury or assessors shall 
jury or Assessors to attend at the adjourned sitting, and at 
attend at adjourned sit- every subsequent sitting, until the conclu- 

,,ng * sion of the trial. 

Act X of 1872, s. 260 ; Act X of 187/5, s. 67. 

Section 332, post , provides:—“Any person summoned to attend as $ juror or 
ns an assessor who, without lawful excuse, fails to attend as required by the sum¬ 
mons, or who, having attended, departs without having obtained the permission of 
the Court, or fails to attend after an adjournment of the Court after being ordered 
to attend, shall be liable, by order of the Court of Session, to a fine not exceeding 
one hundred rupees. Such fine shall be levied by the District Magistrate by uttacb- 
meut and sale of any moveable property belonging to such juror or assessor within 
the local limits of the jurisdiction of the Court making the order. In default of 
recovery of the fine by such attachment and sale, such juror or assessor may, by 
order of the Court of Session, be imprisoned in the civil jail for the term of fifteen 
days, unless such fine is paid before the end of the suid term." And s. 318 pro¬ 
vides:—“Any person summoned under s. 315, s. 316 or s. 317, who without law¬ 
ful excuse fails to attend as required by the summons, or who, having at¬ 
tended, departs without having obtained the permission of the Judge, or fails 
to attend, after an adjournment of the Court after being ordered to attend, 
shall be deemed guilty of a contempt., and be liable by order of the Judge to such 
fine as he thinks fit; and, in default of payment of such fine, to imprisonment in 
the civil jail until the fine is paid." 


296. The High Court may, from time to time, make 

T ,. . rules as to keeping the iury together dur- 

Lotkiog-upjur,. a tria j ^“.uch Cmirt luting for 

more than one day, and, subject to such rules, the presiding 
Judge may order whether, and in what manner, the jurors shall 
be kept together under the charge of an officer of the Court, 
or whether they shall be allowed to return to their respective 
homes. 


Act X of 1876, b. 65. 

7 t 

The following rule was made by the Bombay High Court under s. 65 of Act 
X of 1875:- 

“ In every case involving the punishment of death, or of transportation fpr 
life, in which the trial lasts for more than one day, the jury bIuiII be kept together 
during the trial by the Sheriff or Deputy Sheriff, or such other officer as the presid¬ 
ing Judge may appoint for that purpose; and in every other case in jfhicli the 
trial shall lust for more than one day, it shall be in the discretion of presiding 
Judge whether the jury shall be kept together in manner aforesaid, or ahull be 
allowed to return to their respective homes ."—Bombay Gazette , 1875, p. 653. 


F.—Conclusion of Trial in Cases tried by Jury . 

297. In cases tried by jury, when the case for the de- 
' . . . _ fence and the prosecutor’s reply (if any) 

wge ~ J ’ are concluded, the Court shall proceed to. 

charge the jury, summiog up the evidence for the prosecu- 
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tionind defence, and laying down the law by Which the jury “in 
are to be guided. 298 

Act X of 1872, 0 . 255, paras. 1 and 2; Act X of 1875, s. 90. 

If the provisions of tbis section arc neglected, and the Judge does not sum 
up the evidence at all, a new trial will be directed.— Queen v. Shums here Beg , 

9 W. U., Cr., 51. 

A jury may be satisfied with a minimum of proof, and it is beyond the power 
of the High Court, in cases where the evidence is very slight, to interfere with the 
verdict. But when there is nothing which can, if believed, amount to proof, the 
Judge ought to charge the jury for an acquittal, and not leave the jury to say 
whether the prisoner is guilty or not (Queen v. Greedharee Manjee , 7 W. R., 

Cr., 39), or the case should not be put to the jury at all, as a verdict of guilty cannot, 
under such circumstances, be sustained at all.— Queen v. llulton Doss , 16 W. U., 

Cr., 19. See s. 289, supra. 

In charging a jury, a Sessions Judge should not tell them that the prisoner 
had previously been of bad character. That fact may be taken into consideration 
by a Sessions Judge in passing sentence when the prisoners are convicted ( Queen v. 

Kulum Sheikh, 10 W. R., Cr., 39). Nor ought a Judge to introduce into his 
direction to the jury any question as to recommending a prisoner to mercy, but 
should leave that entirely to the jury.— Queen v. Dossee Mosulmany , 14 W. R., 

Cr., 46. 

It is not necessary that the direction to the jury should be reduced to writing 
before delivery; but it is essential that the ‘ heads of charge’ (s. 367) placed 
upon the record should represent with absolute accuracy tbe substance of the 
charge, and be such as to enable the High Court, in the event of an appeal, to 
see distinctly whether the case was fairly and properly placed before the jury.— 

Calc . H. C. C. M., No. 2 of 4 th March 1875, Wilkins, p. 117. It will be observed 
that tbe 3rd para, of s. 255 of Act X of 187*2, directing that the statement of the 
Judge's direction to the jury shall form part of the record, has been omitted. 

Under s. 367, post, however, a {Sessions Judge is bound to record tbe heads of the 
charge to the jury. 

Sessions Judges should, in order to assist the inquiries of the District Magis¬ 
trates regarding the cause of an acquittal in the Sessions Court, set forth clearly 
in the judgment what, in llicir opinion, has led to that result.— Calc. H. C. C. O., 

No. 5 of 21 st September 1880, Wilkins , p. 116. 

, , T _ 298. In such cases, it is the duty of 

But* of Judge. the Judge— 

(a) to decide all questions of law arising in the course 
of the trial, and especially all questions as to the relevancy 
of facts which it is proposed to prove, and the admissibility 
of evidence or the propriety of questions asked by or on 
behalf of the parties; and, in his discretion, to prevent’the 
production of inadmissible evidence, whether it is or is not 
objected to by the parties; 

(^>4o decide upon the meaning and construction of all 
documents given in evidence at the trial; • 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given; 

(d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his decision shall 
bind the jurors. 
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The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any ques¬ 
tion of fact, or upon any question of mixed law and fact, 
relevant to the proceeding. 

Illustrations . 

(a.) It is proposed to prove u statement miide by a person not being a 
witness in the case, on the ground that circumstances are proved which render 
evidence of such statement admissible. 

It is for the Judge, and not for the jury, to decide whether the existence of those 
circumstances has been proved. 

(6.) It is proposed to give secondary evidence of a document, the original 
of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost 
or destroyed. 

Act X of 1872, s. 256; Act X of 1875, s. 91. 

As to what is meant by the relevancy of facts, see Evidence Act, I of 1872, s. 3, 
and Chap. II. 

General duty of Judge. —In charging a jury, a Judge is not uound to do more 
than luy carefully and plainly before them the evidence ns recorded by him, noting 
the discrepancies and inconsistencies, and pointing out generally the way in which it 
either favourably or unfavourably affects the person being tried.— Queen v. Chundcr 
Kumar Muzoomdar , 25 W. li., Cr., 54. lie ought not, however, to refer to 
discrepancies .between the evidence given at the trial and statements mnde to 
and recorded by the police.— Roghuni Singh, 11C. L. 11., 569 (see s. 162, supra, 
which provides that such statements shall not be received in evidence). I3ut lie should 
state to the jury what are the principal points in the evidence, and how they bear 
for or against the prisoner, and in short, render the jury every assistance in his 
power towards coming to a right conclusion.— Queen v. Bulakee Koorrnee, 6 W. K., 
Or., 72. While he is bound to advise the jury on questions of fact, and may tell the 
jury the impression which the evidence has made upon his own mind (In re 
Dwarhanath Sen, 13 W. li., Cr., 34), he has no right to pronounce his own 
judgment on the credibility of evidence, and to withdraw the consideration of 
the due weight to be given to the evidence from the jury.— In re Hurroo Shnha , 
16 W. li., Cr., 20. And although it is open to the Judge in charging a jury to 
express his opinion as to the effect of any portion of the evidence, he should 
always be careful to add that it is for the jury to form their own opinion.— Empress 
v. Be pin Biswas, I. L. li., 10 Calc., 970. 

A Judge should not give his opinion as to the guilt or innocence of a prisoner. 
He should merely give a general commentary on the evidence and a statement 
of what is the legal olfence proved, should sueli evidence be credited.— In re BhartU 
Chumler Christian, l W. 11., Cr., 2; Queen v. Gungn Bishen , ib., 26. It 
is his duty to give a direction upon the law to the jury *so far as to make 
them understand the law as bearing on the facts; and if he does nut, give 
them an explanation of the law sufliciently comprehensive to enable them to 
decide the particular issue, it is u misdirection.— In re .Jhubboo Mahton, I. L. It., 
8 Calc., 739 ; (8. C.) 12 C. L. It., 233, per Field, J. 

In giving a warning to a jury not to disbelieve a mass of otherwise consistent 
evidence, because in one or two minor and immaterial points the witnesses made 
different statements, a Judge exercises a wise discretion, and nilords no ground 
for an objection that lie misdirected the jury.— Queen y. Bustee Khan^fw. It. 9 
Cr., 17. 

Where a Sessions* Judge left the jury to decide upon the age of a girl who 
had been kidnapped, merely aiding them with his own opinion, in which they 
expressed their concurrence, it was held that there was no misdirection.— Queen 
v. Shama Khankee , 7 W. U., Cr., 22. 

A Judge should not leave it to the jury to find whether a communication is 
privileged or not, but should himself decide it us a point of law.-‘Queer* v. Chunder 
Kant Chuckerbutty , 10 W. li., Cr., 14. 

It has bceii considered that hare statements by prisoners are not admissible, 
and ought not to be alluded to by the Judge as evidence. Nor is evidence taken 
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before the Magistrate, unless it is contradictory of the evidence of the same witness 
as given before the Sessions Court, evidence in the trial, und it should not be put 
to the jury.— Queen v. Bhekoo Singh , 7 W. R.. Cr., 108. Hut, it has been held, 
the attention of the jury may be called to discrepancies between the evidence given 
by witnesses in such Court, and that given before the committing Magistrate 
without the depositions before the Magistrate being put in.— Empress v. Haran 
Chunder Milter , 6 C. L. R., 390. See Queen v. Brindaban Bowree t 5 W. R., Cr., 54, 
and notes to s. 288, supra . 

When a prisoner is on his trial upon a charge of murder, it is the duty of 
the Judge to point out to the jury accurately the difference between murder and 
culpable homicide not amounting to murder, and to direct the attention of the 
jury to the evidence and to leave them to find the facts and say (under the 
direction of the Judge ns regards the law) of what offence the prisoner is guilty.— 
Queen v. Shumshere Beg , 9 W. R., Cr., 51 ; see Elahee Buksh , Appellant , 5 W. R., 
Cr., 80. Where a Sessions Judge, in charging a jury in a case of culpable homicide 
not amounting to murder, omitted to draw their attention to the two classes of 
culpable homicide mentioned in s. 304 of the Penal Code, the High Court considered 
that the accused were found guilty of the lighter description, and sentenced the 
prisoner accordingly.— Queen v. Kulichurn Bass , 15 W. R., Cr., 17. 

It was held to be a misdirection on the part of a Judge to comment on the 
evidence for the prosecution and to contrast it with the course followed by the 
prisoner ( eg ., where he makes a simple denial of the charge coupled with a 
refusal to examine the witnesses in attendance), if the Judge leaves it to the jury 
to decide between the opposing statements and to credit whichever they think 
most worthy of belief.— Queen v. Seetanalh Ghosal, 2 W. U., Cr., 60. On this 
point it will be useful to refer to the recent case of Hurry Chw'n Chuchorbutty , 
13 C. L. R., 358 ; (S. C.) I. L. R., 10 Calc., 140—a case cited in the notes to s. 289, 
supra. In that case it was held that a prisoner, being at liberty to offer evidence or 
not as he thinks proper, no inference unfavourable to him could be drawn if 
he did not offer evidence. 

The question of proof of previous convictions is one of fact, which ought 
to go to the jury and be determined by them;— Queen v. Esan Chunder Dey 
21 W. R., Cr., 40. 

The duties of a Judge were thus stated by Markbt, J., in the case of Queen 
v. Nim Chund Mookerjee , 20 W. R t , Cr., 41 : “ So far as objections are taken to 

the summing up upon points of law, the High Court is bound to examine the 
Judge's observations with the greatest possible nicety, and to see that he has 
laid before the jury what the law is upon the case which they had to deal with, 
and that he has laid it down rightly. What a Judge says to a jury upon the law 
is nn absolute and binding direction upon them. What he addresses to them upon 
the facts are only such observations as he thinks it necessary and proper to make in 
assisting them to arrive at a conclusion upon the evidence which it is wholly in 
their province to deal with as they think proper, and the observations which a 
Judge would make to a jury upon the facts would be determined by circumstances 
which must vary, one may almost say, in every case and in every tribunal in the 
country. They would vary in a very great degree according to the intelligence of 
the jury whom the Judge was addressing ; they would also vary very much according 
as the case had or had not been fully discussed both for and against the prisoners 
by counsel prior to his addressing them. Had there been no discussion of a case 
by couusel, it would undoubtedly be necessary for the Judge to point out many 
things wh : qh, after the cose had been fully discussed on both sides both for the 
Crown and i>tlie prisoner, might well seem to him unnecessary. And, on the other 
hand, a Judge has very often to caution a jury against accepting without very care¬ 
ful consideration some of the suggestions that are made to them. When we are 
called upon to say whether or not the Judge has done his duty in addressing the 
jury on the facts, we must look to his summing up as a whole, and see that the 
cose has been fairly .laid before them." 

It being incumbent upon ihe prosecution in a criminal case to produce all the 
evidence directly bearing on the charge or to account satisfaetbrily for the non¬ 
production of such evidence, it is the duty of the Judge to v point out to the 
jury that if tho prosecution do not call witnesses who, from their connection 
with the transaction, must be uble to give important information, an inference adverse 
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C9t. XXIII to the prosecution may be drawn unless sufficient reason is shown for not* calling 
a. 208 them, and the mere fact of their being summoned for the defence is not necessarily 
a sufficient reason. See Dhunnoo Knzi v. Empress, 10 C. L. R., 181; (S.C.) I. L. R. s 
8 Calc., 121. A Sessions Judge bolding a second trial ought not to comment on the 
evidence of a previous trial ,—Jamsheer Sirdar , 1 C. L> R., 62. See Evidence Act, 

I of 1872, s. 105; In re Devi Duti % 7 C. L. It., 193, 

Misdirection. —There must be a positive misdirection or some error of 
law in the summing up in order to induce the High Court to interfere. The 
omission of a Judge to point out to the jury the weakness of the evidence 
Against the nccused, and the possibility of other persons being the guilty parties, 
does not amount to a positive misdirection. Where there is seine evidence to go 
to the jury, the Court cannot interfere. — Queen v. Choonee , 5 W. It., Cr., 13. 
So the omission of a Judge to enter into details regarding the identification of 
stolen property does not amount to a misdirection.— Queen v. Madkab Mai , 

1 W. R., Cr., 22. It being the duty of the Judge to give a direction upon the 
law to the jury so far as to make them understand the law as bearing upon the 
facts, there is a misdirection if lie does not give them an explanation sufficiently 
comprehensive to enable them to decide the particular issue.— In re Jhubboo 
M ah ton, I. L. R., 8 Calc., 739; (S.C.) 12 C. L. R., 233, per Field, J. 

The omission of u Sessions Judgn to tell the jury that the statement of one 
prisoner was not evidence against his fellow-prisoner, was held to be a material error 
and fatal to the trial, notwithstanding that the Judge dealt with the evidence 
against each prisoner separately.— Queen v. Sheik Miya Valad Daud, 6 Horn* 
II. C. R., Cr., 10; see Queen v. Elahee Buksh , 5 W. R., Cr. Rill., 80. A confes¬ 
sion of one prisoner is evidence against two co-prisoners tried jointly with him.— 
Evidence Act , I of 1872, s, 30. But to render a statement of one person tried jointly 
with another for the same offence admissible in evidence against that other, it is 
necessary that it should amount to a distinct confession of the offence 
charged.— Nur Bus Kazi v. Empress , I. L. K., 6 Calc, 279; (S.C.) 7 

C. L. It., 385; Empress v. Daji Nai'su , I. L. It., 6 Bom., 288. Ill 
the latter case, West, J., said: “It is obvious that Goviuda (one of the 
prisoners) did not intend to 'criminate himself, flis intention is to exculpate 
himself and make Daji the murderer of Narsu. When a person admits guilt to the 
fullest extent and exposes himself to the pains and penalties provided for his 
guilt, there is a guarantee for his truth, and the Legislature provides (see s» 30 
of the Evidence Act) that his statement may be considered against his fellow- 
prisoners charged with the same crime. By exculpating himself Goviuda fails to 
provide this guarantee, and his statement must be set aside in weighing the evidence 
against Daji." See further the note to s. 239, supra , and also the cases cited at 
the beginning of note to s. 287, supra. 

A Judge has every right to call the attention of the jury to anything which 
appears to be a palpable alteration or blot on the face of a document alleged to 
be forged.—Queen v. Kissor AJohun Dutt , 17 W. R„ Cr., 58. 

Interference by High Court.— The High Court will set aside the verdict of 
njury only in such cases where, by a misdirection to the jury, the accused has 
been materially prejudiced, or where there has been a failure of justice. — Queen v. 
Rajcoomar Bose , 19 W. R., Cr., 71; (S. C.) 10 B. L. R., Appx., 37. See a. 537, 
infra. 

In summing up the case to the jury, the Judge omitted to call their attention 
to the evidence of the witnesses for the defence. On appeal on the ground of 
misdirection, the High Court considered this evidence to be untrustworthy, and 
held, that the summing up was not defective on account of this omissfcFon the part 
of the Judge.— In re Rockia Mohato , I. L. R., 7 Calc., 42. In that case the High 
Court had the evidence for the defence read. 

In the case of Leiu Tu v. Empress , I. L. R., 4 Calc., 10, three persons, 
who were alleged to have been attacked and wounded in an affray, informed 
the police oil the same day that the persons who hud attacked them were A, B, 
and C, and 18 days afterwards gave to the Magistrate inquiring into the case 
the names of four other persons as having with A, B, and C formed the attacking 
party. All seven were tried together before the Sessions Court, and the Judge 
omitted to call the attention of the jury that four out of the Beven accused had not 
been mentioned until 18 days had passed over. This was held to be a misdirection. 
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I previewing the charge of a Judge to a jury in the tnofussil, It is sufficient to oh. xxill 
see wiiether the tendency of the clmrge taken as a whole has given, a correct or ■, 208 
incorrect direction to the mind of the jury, and it is not correct, it was said, to 
apply to such charge the criticisms which would be applied to a cburge of a Judge 
in a Court in England.—Queen v. Oogalao , 12 W. 11., Cr., 80. 

Improper advice given by the Judge to the jury upon a question of fact, or 
the omission of the Judge to give that advice which a Judge in the exercise of a 
sound judicial discretion ought to give the jury upou questions of fact, amounts to 
such an error in law in summing up as to justify the High Court, on appeal or revi¬ 
sion, in setting aside a verdict of guilty.— Elahee Buksh , Appellant ,5 W. lt.,Cr, 80, 

92. Where a Judge in his charge to the jflry admitted us receivable evidence a 
hearsay statement against the accused, and also an anonymous letter which was put 
in without an attempt to show how or by whom it was sent, it was held, that the 
jury luid been misdirected and the accused prejudiced, and a new trial was ordered.— 

Queen v. Chunder Koomar Mozoomdar , 24 W. R., Cr., 77. In another case, the 
High Court set aside the verdict of a jury, because the Judge in summing up 
omitted to point out the absence of evidence very material to the case of the prose¬ 
cution, and because be directed the jury to attribute an undue importance to the 
statements or excuses made by the prisoner in the explanation of certain docu¬ 
ments.— Queen v. Qunga Oovind Palit , 23 W. R., Cr., 21. 

When different trials are held at different times and against different prisoners 
in respect of the same crime, the Judge should deliver a fresh charge on each trial; 
it is not sufficient for him at the subsequent trials to read over his first charge to 
the jury.— Queen v. Mahadeo, W. R., Sup. Vol., 15. 

Accomplices. —A conviction founded upou the uncorroborated evidence of one 
or more accomplices alone is valid in law. But the evidence of accomplices should 
not be left to a jury without such directions and observations from the Judge^as the 
circumstances of the case may require.— Elahee Baksh , Appellant , 5 W. R., Cr., 80. 

See also Queen v. Nawahmn , 8 W. R., 19; Queen v. Shumshere Beg, 9 W. R., Cr., 

51 ; Queen v. Kali Churn Qangooly , 7 W. R., Cr., 2 ; Queen v. Mohima Chunder 
Bass, 15 W. R., Cr., 37 ; Evidence Act, I of 1872, ss. 30, 114, ill. ( b ), and 133 ; 

Beg. v. Ramasami Padayachi , I. L. R., 1 Mad., 394; and Reg. 'v. Budhu Nanku , 

I. L. R., 1 Bom., 475. See s. 337, infra. 

A Judge may misdirect the jury ns to what is corroboration of the testimony of 
an approver.— Empress v. Bepin Biswas , I. L. R., 10 Calc., 970. As to what is 
legal corroboration, see that case and Beg. v. Mulapahin Kapana , 11 Bom. H. 

C. R.,196; Reg . v. Budhu Nanku , I. L. R , 1 Bom., 475; Reg. v. Jaffer Ali , 

19 W. R., Cr., 57 ; Reg. v. Naga, 23 W. R., Cr., 24 ; and Empress v. Imdad Khan , 

I. L. R., 8 All., 120, see p. 137. 

In the case of Queen v. Sadhu Mundul, 21 W. R., Cr., 69, Phbar, J., said 
“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence before them, and for that purpose to be guided by the law which 
is npplPcable, and it is in all cases the duty of the Judge to point out to them that 
law. It was, therefore, in the present case, the duty of the Judge to lay before 
the jury substantially to the effect just set out the principles relative to the reception 
tof accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence 
Act; and we think the Judge was wrong in telling the jury that this case was one 
in which no caution or instruction from him was needed on this head. It is* m a “ 
cases wi^* r e an accomplice’s testimony is admitted, incumbent on the Judge to 
inform tlnfjury of the results of the law bearing on this point substantially as we 
Lave endeavoured to explain it." And s. 114, ill. (i), of the Evidence Act provides 
that the Court may presume that an accomplice is unworthy of credit, unless lie is 
corroborated in material particulars. The rule in that section coincides with the 
rule observed in England, that though the evidence of an accomplice should be 
onrefully scanned and received with caution, and may be treated as unworthy ot 
credit, yet if the jury or Court credits the evidence, a conviction proceeding upon it 
is not illegal. Section 133 of the Evidence Act in unmistakable term lays it down 
that a conviction is not illegal merely because it proceeds on the uncorroborated 
testimony of .an accomplice, and to hold that corroboration is necessary is to refuse 
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Ch. XXIII to give effect to the section.— Reg. v. Ramasami Paduyuchi , I. L. R., 1 Mud., 394 ; 

0* 299 and see Reg. v. Budhu Nanku , I. L. R., 1 13om. y 475. 

In the case of Joyudee Paramanick , 7 G. L. R., 66, Field, J. f expressed a 
grave doubt, whether the deposition of an approver taken before the committing 
Magistrate might be used ns evidence ngninst his accomplices on their trial before 
the Sessions Court, the conditional pardon of the approver having been withdrawn. 
A similar doubt was expressed by the Court (Prinskp and Tottenham, JJ.) in the 
case of Nanha Malla v. Empress, 13 C. L. R., 326. The Allahabad High Cour.t, 
in the case of Reg . v. Uardewai\ 5 AH., 217, held, the evidence was not 
admissible. 

^ Duty of jury. 299. It is the duty of the jury— 

(a) to decide which view of the facts is true, and then to 
return the verdict which under such view ought, according to 
the direction of the Judge, to be returned ; 

( b ) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual sense which 
it may be necessary to determine, whether such words occur 
in documents or not ; 

(c) to decide all questions which, according to law, are to 
be deemed questions of fact ; 

( d) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such expressions refer 
to legal procedure, or unless their meaning is ascertained by 
law, in either of which cases it is the duty of the J udge to 
decide their meaning. 

Illustrations . 

(a.) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between 
murder and culpable homicide, and to tell them under wliRt views of the fucts A 
ought to be convicted of murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to 
return a verdict in accordance with the direction of the Judge, whether that direc¬ 
tion is right or wrong, and whether they do or do not agree with it. 

(6.) The question is, whether a person entertained a reasonable belief on a 
particular point,—whether work was done with reasonable skill or due diligence. 

Bach of these is a question for the jury. 

Act X of 1872, s. 257; Act X of 1875, s. 93. 

It was held by the majority of a Full Bench (Jackson, J., dissenting), in the 
case of Queen v. Mahomed Humnyoon Shah , 21 W..R., 72, that a charge fu which* 
the accused was charged with having made two contradictory statements in the 
course of a judicial proceeding was a good charge, and that (Phear and Jackson, J J., 
dissenting) the Court or jury, in convicting, need not, by direct evidence, fi*d which 
of the two statements was false ; all that was necessary being that the Co'tftt or jury 
should find that the allegations made on this charge were tiue. 

In the case of Queen v. Sadhu Mundul\ 21 W. R , Or., 69, Pheab, J., said 
“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence, before them, and for that purpose to be guided by the luw which 
is applicable, and it is in all cases the duty of the Judge to point out to them that 
law. 

The question of proof of previous conviction is one of fact, which ought to 
go to the junr and be determined by them.—Queen v. Esati Chundcr Dey , 21 W. R , 
Cr., 40. ^ 
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Where the accused stated, in answer to a charge of murder, that ho had killed Ch XXIII 
his wife*, but that he had done so in consequence of having discovered her in an sees, 
act of adultery on the previous day, it was held that the statement did not amount 3(0-333 
to a plea of guilty, and that it was the duty of the Court, under cl. (c) of 
0 . 298, to try whether the provocation disclosed was sufficiently grave and sudden 
to reduce the offence.— Netai Luskar v. Empress , 1. L. It., 11 Calc., 410. 

300. In cases tried by jury, after the Judge has finished 
Retirement to con- his charge, the jury may retire to consider 

»>der. their verdict. 

Except with the leave of the Court, no person other than 
a juror shall speak to, or hold any communication with, any 
member of such jury. 

Act X of 1872, s. 263, para. 1; Act X of 1876, s. 92. 

301. When the jury have considered their verdict, the 

_ .. .... foreman shall inform the Judge what is 

e ivery o ver ict. ^hdr verdict, or what is the verdict of a 

majority. 

Act X of 1872, 8. 263, para. 1 ; Act X of 1876, 8. 94. 

302. If the jury are not unanimous, the Judge may 

Procedure where require them to retire for further considera¬ 
bly difler. tion. After such a period as the Judge 

considers reasonable, the j wry may deliver their verdict, although 
they are not unanimous. 

Act X of 1872, 8. 263, para. 3; Act X of 1872, 8. 96. 

Wlicre a jury is not unanimous, the Judge is not bound to summon a new 
jury.— Queen v. Urjoon Biswas, 1 W. 11 M Or., 41. 

Where a jury is unanimous, their verdict must be received unless it be con¬ 
trary to law: the Court is not competent in such a case to direct it to reconsider 
its verdict.— Empress v. Mnhuddi , 6 C. L. K., 349; (S. C.) Govt, of Bengal v. 
Mahuddi , I. L. It., 6 Calc., 871. 

303. Unless otherwise ordered by the Court, the jury 

v ,. , . shall return a verdict on all the charges on 

on eachcharge? 8 ' Ven which the accused is tried, and the Judge 
J udge may question may ask them such questions as are neces- 
jmjr ‘ eary to ascertain what their verdict is. 

Questions and an- Such questions and the answers to them 
ewers to be recorded. shall be recorded. 

See ^fet X of 1872, s. 263, pars. 2; Act X of 1876, s. 95. The clause as to ■ 
the direction of the Court is new. 

Section 238, supra t also enables a verdict to be given on some of the facts 
which arc a component part of the original charge, provided that those parts con¬ 
stitute a minor offence.— Govt, of Bengal v. Mahaddi , I. L. K., 6 Culo., 871 ; (S. C.) 

6 C. L. R., 349. There the accused were charged under s. 149, coupled with s. 326 
of the Penal Code, with, while being members of an unlawful assembly, committing 
grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but 
unanimously found two of the accused guilty of grievous hurt, and it was held that 
the verdict was legally sustainable, although that offeuee did not form the subject 
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Ch. XXIII of a separate charge. See remarks of Saiigbnt, C. J.—-Empress v. Appa Stibkana 
s. 303 Mendre, I. L,. K., 8 Boni.,,200; ami Empress v. 11 anti Mirdha , I. L. It., 3 Calc., 
189. 

In Reg . v. Mahomed Hoomayooii Shaw, 13 B. L. It., 324, Where a person Was 
convicted of giving false evidence upon an alternative charge, the majority of thg 
Full Bench (Jackson and Phbab, JJ., dissenting) he Id, that the conviction was 
good, notwithstanding that the jury had not distinctly found which of the two 
statements was falso. Jackson, J., was of opinion that such a charge was bad, and 
fui tlier, that an alternative finding upon such a charge was invalid, while Phbab, J., 
considered that although a person might be lawfully tried upon such a charge, the 
jury or the Court must, for u conviction, find specifically which branch of the alter* 
native was true. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity 
must be regularly taken in the case in which it is tried. If the whole proof con¬ 
sists of two conflicting statements, an alternative charge and finding are the regular 
course.— Mad. H. C. Pro., 30 th November 1874, Weir, p. 5 ; Proceedings , 4 Mad . 
H. C. R., 1874, Weir, pp. 4, 5. See notes to ss. 236—8. See also notes to 
s. 307, post. But s. 236 applies to cases in which, not the facts are doubtful, but 
the application of the law to the facts is doubtful. Judgment in the alternative 
caunot be passed in cases in which it is doubtful whether the accused person is 
guilty of any one of the several oflences charged, but where it is doubtful of 
which of those oflences he is guilty.— Queen v. Jamurha, 7 N. W. P., 137. 

The law does not prescribe any specific form in which the jury are to return 
their finding; they are ut liberty, therefore, to deliver it in any foitu which they 
think fit, and if that finding is not exhaustive us to the facts in issue which go to 
make up the charge or charges, it is the duty of the Judge to put such questions as 
shall elicit a complete finding.— Queen v. llari Prosad Gangooly , 8 B. L. 11., 557. 

In the case of Queen v. Wuzir Mundul, 25 W. It., Cr., 25, Macphebson and 
Mobhis, JJ., laid it down as a rule, that the verdict of a jury “ should not be 
interfered with except when there has beeu a gross and unmistakable miscarriage 
of justice ” (p. 27). See ulso Queen v. Ram Cfturn Ghose, 20 W. It, 33; Queen 
v. Sham Bagdee, 20 W. It., 73; Queen v. llarro Manjhee , 21 W. It., Or., 4 ; 
(S. C.) 14 B. L. It., Appx., 2; Queen v. Nobin Chunder Bnnerjee , 20 W. It.,(Jr., 70 ; 
Queen v. Khanderav Bajirav, I. L. It., 1 Bum., 10; Empress v. Behari Lull 
Bos *•, 6 C. L. K., 431; Empress v. Mahuddi, 6 C. L. R., 349. See further notes 
to s. 307, infra. In the case of Empress v. Muhhun Kumar , 1 (J. L. It., 275, it 
was held, per Gabth, C. J., and Prinsbp, J. (Mahkby, J., contra), that the rule 
laid down in Queen v. Wuzir Mundul , 25 W. It., Cr. Itul, 25, went too far; 
per Pbinbep, J. (Mark by, J., contra ), that the law did not prevent a Sessions 
Judge from asking a jury regarding the grounds of their verdict, and that such 
a course was desirable for the ends of justice. 

It is only when it is nccessnry in order to ascertain what the verdict of the 
jury really is, that the Judge is justified in putting questions to the jury. Unless a 
necessity of this kind truly exists, the questions are not justified in luw. No doubt 
the Legislature thought that it would be very dungerous to give the Sessions Court 
the power of cross-examining the jury after they had delivered their final verdict 
with u view to show that the conclusions at which they had arrived were not logi¬ 
cal or were inconsistent, or in order to provide materials upon which the Judge 
might be enabled afterwards to dispute the finality of the verdict. But where it 
appeared from the answers which the foreman returned upon being asked to give 
the verdict of the jury on the first charge that there was at the time somo lurking 
uncertainty in the minds of the jury themselves with regard to their verdictj and 
this uncertainty made itself apparent to the Judge, he was held to have acted rightly 
in putting questions to them with a view of ascertaining what their verdict really 
was.-r Queen v. Sustiram Mandal , 21 W. K., Cr., 1, per Phbab, J. 

In the case of Empress v. Dhunum Kazee, I. L. 11., 9 Calc., 53 ; (S. 0.) 11 C. 
L. R., 169, the jury returned a simple verdict of u not guilty." Norbis, J., said: 41 In 
this case the jury had returned a plain simple verdict of 4 not guilty; * it may have 
been erroneous, but it certainly was not ambiguous, and the duty of the Judge was 
to receive it and record it without asking any question about it M —p. 61. Bee cases 
cited by Nobrw, J. 
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til atrial upon charges of culpable homicide not amounting In murder under Ch. XXIII 
8. 304, and voluntarily causing grievous hurt under s. 32 5 of the Indian Penal Code, secs, 
the Sessions Judge, in summing up, clearly contemplated a conviction on the first 304-505 
charge, but the jury, after a short retirement, stated that they were unanimous foe 
an acquittal, and were divided on the other charge. The Judge thereupon inquir¬ 
ed what the majority was, and on being informed that it was 3 to 2, asked what 
the verdict of the majority was. The answer was “ guilty/’ and the Judge at once 
accepted the verdict. The High Court held on appeal that it was not intended 
under this section that n Judge, on ascertaining that a jury was not unanimous, 
should make inquiries to learn the nature of the majority and its opinion, so thut 
he should have an opportunity of accepting or refusing that opinion ns a verdict 
according as it coincided with his own opinion or not .—Hurry Chum Chuckerhutty 
v. Empress, 13 C. L. 11., 358; (S. C.) I. L. It., 10 Calc., 140. 

See Reg. r. Hari Prasad Gangooly , 8 B. L. It., 55 7. 


304. When by accident or mistake a wrong' verdict is 
. .. .. , delivered, the jury may, before or irame- 

men mg ver ic .. (j; a tely after it is recorded, amend the ver¬ 
dict, and it shall' stand as ultimately amended. 


This is new. 

In the case of The Queen v. Vodden , Dear’s C. C., 229, one of the jurors 
delivered a verdict, which was entered us not guilty. The prisoner was discharged 
out of the dock. Immediately he was discharged, and before the jury had left the 
box, others of the jury interfered and said the verdict was guilty. The prisoner 
was brought back to the dock, and the jury were again asked for their verdict. 
They all answered guilty, and this verdict was recorded. It was held that. the. 
mistukc had been properly corrected. 


305. When in a case tried before a High Court the jury 
Verdict in High are unanimous in their opinion, or when as 
Court when to prerail, many as six are_of one opinion and the * 

Judge agrees ■vpth them, the Judge shall give judgment in 
accordance with such opinion. 

When in any such case the jury are satisfied that they 
will not be unanimous, but six of them arc of one opinion, 
the foreman shall so inform the Judge. 

Discharge of jury in If the Judge disagrees with the major- 
other cases. ity, he shall at once discharge the jury. 

• If there are not so many as six who agree in opinion, 
the Judge shall, after the lapse of such time as he thinks 
reasonable, discharge the jury. 

Act X of 1876, ss. 97, 98. 

It is only when the jury is not unanimous, that a Sessions Court may require 
it to retire for further consideration. When a verdict is unanimous, it must be 
received by the Judge unless contrary to law. Where a Judge dissents from ail 
unanimous finding of a jurjr given in accordance with law, the only procedure open 
to him to follow is that laid down in s. 307. See Empress v. Mahuddi , I. L. It., 

5 Calc., 871 ; (S. C.) 6 C. L. It., 349. 

See s. 310, infra , in cases where the charge is of an offence committed after a 
previous conviction. 
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ch. xxiii 306 . When in a case tried before the Court of Session 

804-907 Verdict in Court of the Judge does not think it necessary to 
Session when to prevail, express disagreement with the verdict of 

the jurors or of a majority of the jurors, he shall give judg¬ 
ment accordingly. 

If the accused is acquitted, the Judge shall record judg¬ 
ment of acquittal. If the accused is convicted, the Judge 
shall pass sentence on him according to law. 

Act X of 1872, s. 263, para. 4, as amended by Act XL of 1874, 8. 21. 

Although this section leaves the diricretion of the Judge absolutely uncontrol¬ 
led, the Court ought not to interfere with the unanimous verdict of a jury unless 
the verdict be palpably and perversely wrong.— Empress v. Behari Lall Bose , 
6 C. L. It., 431; Empress v. Mahuddi, 6 C. L. R., 349; (S. C.) I. L. R., 5 Calc., 
871. See notes to s. 303, supra . 

• A Court is bound to pass some sentence if it records a verdict of guilty, though 
the sentence may be only nominal (Mad. H. C. Pro., 12/A Aug. 1869, Weir, p. 37); 
but a Judge is not wniranted in passing a merely nominal sentence, because he can¬ 
not concur in a jury's verdict of guilty. In doing so, he would usurp the functions 
of tijury. He is bound to pass a sentence adequate to the oflence found by the 
jury to have been committed.— Mad. H. C. Pro., 8/A November 1866, Weir, p. 37. 
Jf he dissents from the finding of the jury, he must follow the procedure laid down 
by the next section.— Empress v. Mahuddi , I. L. it., 5 Calc., 871 ; (S. C.) 6 C. L. 
It., 349. 

See s. 310, infra , in cases where the charge is of an offence committed after 
a previous conviction. 


307 . If in any such case tlie Sessions Judge disagrees 

Procedure where wit . h . the verdict of the jurors, or of a 
Sessions Judge dis- majority of the jurors, on all or any of the 
agrees wither# ^l)icl^_ accused has been 
tried, ao completely ti^t^iQ^oiiau^rs -it ^ negessary for the 
ends of justice to submit the case to the High Court, he shall 
submit the case accordingly, recording the grounds of his 
opinion, and, when the verdict f?Tcme of acquittal, stating the 
offence which he considers to have been committed. 


Whenever the Judge submits a case under this .section, 
he shall not record judgment of acquittal or of conviction on 
any of the charges on which the accused has been tried, but 
he may either remand the accused to custody or admit him 
to bail. 


In dealing with the case so submitted, the High Court 
may exercise any of the powers which it may exercise on an 
[ appeal ;* huV i t jma y yacq ui t ojv.CQn.yict the accused of any 
offence of which the jury could have convicted him upon the 
charge framed and placed before it ; and, if it convicts him, 



may pass such sentence as might have been passed by the 
Court of Session. 

Act X of 1872, s. 263, paras. 5 and 6; Act XI of 1874, s. 21. 
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Paragraph 6 of s. 263 of Act X of 1872 provided that “ the High Court shall oh. XXIII 
deal with the case so submitted as it would deal with an appeal, but it may acquit s. 807 
or convict the accused person on the facts us well as law without reference to the 
particular charges as to which the Court of Session may have disagreed with the 
verdict, and if it convict him, shall pass such sentence as might have been passed 
by the Court of Session.** The alteration made in this paragraph seems to have 
been suggested by the decision of the High Court in the case of Empress v. Harai 
Mirdha, I. L. R., 3 Calc., 189, where Markrt, .T , said : “ Whatever may be the 
exact position of this Court in dealing with a reference of this kind under s. 263, 
as to which we express no opinion, wo feel uo doubt whatever th.it this Court has a 
right to convict a prisoner of any offence which the jury could have convicted him 
of upon the charge framed and placed before them. Upon the charges framed and 
placed before the jury in this case, the jury could have convicted these prisoners 
(who were charged under ss. 302, 149 and 326 and 149 of the Penal Code) of an 
oUetice under s. 143. We, therefore, undoubtedly possess that power ourselves.’* 

Where a Judge dissents from the unanimous finding of a jury given in accord¬ 
ance with law, the only procedure open to him is to follow that laid down by this 
section. An unanimous verdict must be received by the Judge unless contrary to 
law.— Empress v. Mahuddi , I. L. U., 5 Calc., 871 ; (S. 0.) 6 C. L. It., 349 ; Hurri 
Churn Chuckerbutty v. Empress , 13C. L. R., 358, see p. 363; (S. C.) I. L. R., 

10 Calc., 140. So, in atrial by a jury before a Court of Session upon charges some of 
which were triable by a jury and some with the aid of assessors, the jury, by a 
majority, having returned a verdict of not guilty on all the charges, the Judge, 
who disagreed with the verdict, treated the trial of the charges which were 
triable with the aid of assessors as if they had been so tried, anil convicted the 
accused persons. On appeal it was held, that it was the duty of the Judge to have 
accepted the verdict as one of acquittal, and then to have passed orders in accord¬ 
ance with s. 263 of Act X of 187*2.— In re Bhootnath Dcy , Appellant , 4 C. L. R., 405. 

Where a Sessions Judge lias approved of a verdict on certain charges and 
finally acquitted and discharged the prisoner as to those charges, the High Court 
canuot, under this section, convict on those very charges. The section, it was held, 
contemplates only a case in which, without recording any order of acquittal or 
conviction, the Sessions Judge refers the whole case. — Reg. v. Udya Changa , 

20 W. R., Cr., 73. 

The disagreement referred to in this section must be such a complete dissent 
as to lead the Judge to consider it necessary, for the ends of justice, to submit the 
case to the High Court.— Imperatrix v. Bhawani bin Panduji , I. L. II., 2 Bom., 525. 

When the jury is not unanimous in their finding, and the Judge dissents from 
the opinions expressed by them, the High Court is competent, on the case being 
referred under this section, to find the prisoner guilty, notwithstanding an acquittal 
by the majority of the jury.— Empress v. Sahae Rue, I. L. R., 3 Calc., 623. In such 
n case it is the duty of the Judge, in sending up the matter to the High Court, to 
state the ofience which 1ms, in his opinion, been committed.— Ibid; see also In re 
TiluckdMaree , 2 C. L. R., 1 ; Queen v. Nobin Chunder Bannrjee, 20 W. R., Cr., 70. 

On the other hand, the High Court can acquit the prisoner, if it so think fit, on 
the facts, notwithstanding that the jury lias found the prisoner guilty ( Queen v. 

Roonjo Leth , 11 B. L. R., 14; (S. C.) 20 W. R., Cr., 1 ; Queen v. Sidham Sircar , 
ib , 16); but the Court should exercise the powers vested in it only in cases in 
which it finds the verdict of the jury clearly and undoubtedly wrong.— Queen v. 

Sham Bagdi t 13 B. L. R., Appx., 19; Queen v. Doorjodhun Shamonto , 19 W. R., 

Cr., 45; Qnelhi v. Nobin Chunder Banerjee , 20 W. R., Cr., 70 ; Queen v. Mussamut 
Itwarya , 14 B. L. R., Appx., 1 ; Queen v. Burro Manji % 14 B. L. R., Appx., 2; 

(S. C.) 21 W. R., Cr., 4; Empress v. Harai Mirdha y I. L. R., 3 Calc., 189. In the 
case of Queen v. Wuzir Mundul , 25 W. R., Cr., 25, the Court (Macpherson and 
Morris, JJ.) said, that “ the verdict of a jury should not be interfered with except 
when there has been a gross and unmistakable miscarriage of justice.** In the case 
of The Empress v. Mukhun Kumar , 1 C. L. li., 283, Garth, C. J., and Pbinsep, J. 

(Markov, J., dissenting), considered that this ruling went too far, Garth, C. J., 
saying —“ It appears to me that by the section the Legislature intended to vest in 
the High Court a very large discretion, and that it would be improper for us, if not 
impossible, to lay down any fixed rule by which that discretion should be controlled. 

(A.H., C.P.C.) 19 
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Ch. XXIII The verdict of a jury, who are the legally constituted judges of facts, and hpve the 
8.307 advantage of seeing the case tried, and of hearing the witnesses examined, ought 
always, in my opinion, to command its proper weight; and the more unanimous n 
verdict may be, and the less likely to have been induced or influenced by prejudice 
or error, the more entitled it should be to our respect and consideration. But 
there may be many occasions where, as it seems to me, little or no weight should 
be attached to their verdict; ns for instance, where, out of a jury of five, three are 
of one way of thinking and two of another, and the presiding Judge agrees with 
the minority; or where it is manifest, from the verdict of the jury or otherwise, 
that their minds have been influenced by prejudice which has prevented them from 
forming a correct judgment.” 

Where there were reasons sufficient to warrant a jury in disbelieving the wit¬ 
nesses, the High Court refused to interfere on a reference under this section, as it 
was not shown that the verdict of the jury was certainly unreasonable and perverse. 
— In the matter of Hurree N/train Mookerjee , 2 C. L. it., 518. 

In the case of In re Tiluckdharee , 2 C. L. It., 1, where four out of five jurors 
acquitted the prisoner on a charge of attempt to commit rape, and the Sessions 
Judge, disagreeing with the verdict, referred the case to the High Court, that Court 
found that the evidence for the prosecution was fully worthy of belief and sen¬ 
tenced the prisoner. 

A Sessions Judge ought to record distinctly whether or not he agrees with the 
verdict of the jury.— Queen v. Chand Bagdee , 7 W. It., Cr., 6. 

As stated by Garth, C. J., a very large discretionary power is vested in the High 
Court by this section, and no fixed rules can be laid down for the exercise of that 
discretion in every instance, and the decision in each instance must depend upon its 
own peculiar circumstances.— Empress v. Dluhhun Kumar , 1 C. L. It., 275. The 
duty of both Judge and jury is, in fact, cast upon the High Court.— Beg. v. 
Khanderav Bajirav , I. L. It., 1 Bom., 10. In that ease West, J., speaking of the 
difference of the positions of the High Court and the Courts in England, suid : 
“ Notwithstanding this difference and the more onerous duties devolving in conse¬ 
quence on the High Courts in India, we still desire to be guided, as far as may be, 
by the analogies of the English law. It is a well-recognized principle that the 
Courts of England will not set aside the verdict of a jury unless it be perverse and 
patently wrong, or may have been induced by an error of the Judge. We adhere 
generally to this principle.” See Empress v. Dhunum Kazce , T. L. It., 9 Calc., 53 ; 
(S. U.) 13 C. L. It., 169. So it was stated to be the rule of the High Court in 
Calcutta, not to interfere with the finding of a jury, unless their verdict is shown to 
be manifestly erroneous. — Empress v. Jacquiet , I. I j. It., 11 Calc., 85. 

Where the Court is asked to set aside a verdict, because it is against the weight 
of evidence, the question is not whether the Judge who tried the case was or was 
not satisfied with the verdict, or whether lie would have come to the same con¬ 
clusion as the jury, hut whether the verdict was such as reasonable men ought to 
have come to.— Empress v. Dhunum Kazev, I. L. Ii., 9 Calc., 53; (S. C.) 13 C. L. Ii., 
169. See Solomon v. Bitton , L. 11., 8 Q. B. Div., 176. 

The words “ shall deal with the case so submitted as with an appeal," ii. s. 263 
of Act X of 1872, which arc similar to the words used in the last paragraph of 
this section, wore construed by Pheab, J., in the case of Queen v. Iioonjo lelh , 
11 B. L. R., 19, as simply directing the procedure to be followed,— e.g ., as regards 
the notices to be served, and so on. The Court, therefore, might send for additional 
evidence and deal with the case generally ns provided in Chap. XXXI with regard to 
appeals. The result of this construction is, that the prisoner is in a better position 
with regard to an appeal, if that appeal be made through the interfusion of the 
Judge under this section than if he had preferred it himself, because s. 418, infra , 
says that, if the conviction was in a trial by jury, the appeal by the person convicted 
shall be admissible on a matter of law only. 

See also notes to s. 303. 

Instructions as to references to High Courts when Sessions Judge disagrees 
tpith Jury .—In cases in which the Sessions Judge has disagreed with the verdict of 
the jury, no delay should be permitted to occur in the submission of the records 
with the Sessions Judge’s letter of reference. It is open to the Government pleader, 
and to the pleader for the accused, to make uotes of the evidence as the case pro- 
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cecds.* If, after the trial 13 concluded, copies of any part of the proceedings are Ch. XXIII 
required, it will be necessary that they should be made, on application, in the High sees. 
Court, after receipt of the record.— Calc. H. C. C. O., No. 2 of 23rd March 1878. 808-809 
Wilkins, p. 115. 

G. — Re-trial of Accused after Discharge of Jury. 

308. Whenever the jury is discharged, the accused shall 
Re-trial of accused be detained in custody or on bail (as the 

after discharge of jury. case ma y be), and shall be tried by another 
jury, unless the Judge considers that he should not be re-tried, 
in which case the Judge shall make an entry to that effect on 
the charge, and such entry shall operate as an acquittal. 

Act X of 1875, s. 100 . 

H.—Conclusion of Trial in Cases tried with Assessors. 

309. When^ in a case tried with the aid of assessors, 

Delivery of opinions the case for the defence and the prosecu- 

of assessors. tor’s reply (if any) are concluded, the 

Court may sum up the evidence for the prosecution and 
defence, and shall then require each of the assessors to state 
his opinion orally, and shall record such opihion. 

The Judge shall then give judgment; but in doing so 

_ , sliiill not be bound to conform to the 

Jndgment. . . „ 

opinions of the assessors. 

If the accused is convicted, the Judge shall pass sentence 
on him according to law. 

Act X of 1872, s. 255, para. 1, ss. 261, 262. 

The proviso as to summing up is new, and gets rid of a difficulty which was 
raised in the case of Reg. v. Ameeroddeen , 15 W. It., Ur., 25 ; (ti.C.) 7 li. L. R., 63. 

The power of summing up the evidence is intended to be exercised in long 
or intricate cases, and the Sessions Judge should confine himself to summing up 
the evidence and should not obtrude on the assessors his opinion of the worth¬ 
lessness or otherwise of any portion of the evidence. —Shadulla Howladar v. Empress , 

I. L. R, 9 Calc., 875; (S. C.) 12 C. L. R., 506. 

The section docs not require that the summing up or heads of the summing up 
should be recorded, but in the case of Shadulla Howladar v. Empress , I. L. R., 

9 Calc., 875; (S. C.) 12 C. L. R., 506, where the summing up was recorded by the 
pleader for the prosecutor and accepted by the Judge, Prinsjbp, J., fluid: “ We think 
that such a course should not have been taken by the Judge, and that if he was in¬ 
capable of recording the heads of his summing up to the assessors, he should have 
availed hftns^f of the services of some Court officials or directed it to be done 
tyy some independent person.” It must be borne iu miud that, under s. 367, post, 
the heads of charge to a jury must be recorded by the Sessions Judge. 

The judgment need not be pronounced at once. Section 366, infra , provides 
that, in every trial in any Court of original jurisdiction, judgment, shall be pro¬ 
nounced in open Court either immediately or at some subsequent time, of which 
due notice shall be* given to the parties or their pleaders. 

Where, after the assessors had given their opinions, the Judge left the district 
without recording his finding or his judgment, and his successor, after considering 
the evidence which had beeu taken at the trial, convicted and passed sentence on 
the prisoners, the conviction and sentence were set aside and the prisoners ordered 
to be retried.— Queen v. Gopi Noshyo , 21 W. U., Cr, 47. 
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• 

Ch. XXIII The intention of the Legislature was, where n prisoner is tried on two on more 
0 . 810 charges, that the assessors should give a definite opinion whether the prisoner is 
guilty ot any, and, if so, of which of the charges preferred against him, and that 
the Judge, in delivering his judgment, should give it with advertence to the opinion 
of the assessors.— Queen v. Matam Mai \ 22 \V. It., Cr., 34. 

The Sessions Judge should conform strictly to the terms of the section and 
require each assessor to state his opinion orally ( ShaihiUa Hawladur v. Empress , 
I. L. 11., 9 Calc., 875; (S. C.) 12 C.L.ll., 506); and the grounds of their opinions should 
bo distinctly recorded.— Queen v. Mussamat Mina Nuggerhhatin , 3 W. R., Cr., 6. 

In Reg. v. Kala Karsan , 6 Bom. LI. C. U., Cr., 55, it was held, that the Judge’s 
omission in a trial conducted with the aid of assessors to slate the ground of his 
decision was not an irregularity which invalidated the conviction. But see Queen v. 
Sliumshere Beg , 9 W. R., Cr. RuL, 51; Bhugwan v. Doyal Gope , 10 ibid, 7. 

Opinion of Assessors how to be recorded. —The record of the opinion of each 
assessor should appear at the commencement of the judgment of the Sessions 
Judge. It is not, in the Court’s opinion, sufficient that this record should contain 
u mere verdict of guilty or not guilty, or proven or not proven; what the Court 
requires is not only the result arrived at by each assessor sitting on a {Sessions trial, 
but, if possible, the reasons by which each assessor arrived at that result,—that is, 
the grounds of his opinion. While avoiding prolixity, a Sessions Judge should be 
careful to be intelligible and precise in recording such opinions.— Calc . H. C. 
C. O., No. 4 of 23rd June 1865, Wilkins, p. 115. See Queen v. Mussamat Mina 
Nuggerbhatin, 3 W. li., Cr., 6. * 

{See s. 310, infra , as to cases in which the charge is of an offence committed 
after a previous conviction. 


J .—Procedure in case of previous Conviction. 

310. In tlic case of a trial by jury or with the aid of 
Procedure in case of assessors, where the' accused is charged 
previous conviction. with, an offence committed after a previous 
conviction for any offence, the procedure laid down in sec¬ 
tions 271, 286, 305, 306, and 309 shall be modified as 
follows :— 

(a.) The part of the charge stating the previous con¬ 
viction shall not be read out in Court, nor shall the accused 
be asked whether he has been previously convicted as alleged 
in the charge, unless and until he has either pleaded guilty 
to, or been convicted of, the subsequent offence. 

(5.) If he pleads guilty to, or is convicted of, the subse¬ 
quent offence, he shall then be asked whether he has been 
previously convicted as alleged in the charge. 

(c.) If he answers that he has been so previously con¬ 
victed, the Judge may proceed to pass sentence on him accord¬ 
ingly ; but if he denies that he has been so previously, 
convicted, or refuses to, or does not, answer such question, 
the jury or the Court and the assessors (as the case may be) 
shall then inquire concerning such previous copviction, and 
in such case (where the trial is by jury) it shall not be neces¬ 
sary to swear the jurors again. 
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• 

It has now been hold that, in trials before a jury or with the aid of assessors, Ch. XXIII 
the record should invariably show that reference to a previous conviction was not secs, 
made until the accused had been convicted of the subsequent offence (Rristo Behari 811-818 
Das v. Empress, 12 C. L. H, f 555, per Cunningham and Maclean, JJ.) ; but in the 
case of Bepin Behary Shaw v. Empress , 13 C. L. U., 110, where a Sessions Judge, in 
a trial by jury, called upon the accused to answer at the same time a charge of theft 
and also a charge of having been previously convicted, the High Court refused to 
^interfere, as it did not appear that there had been a failure of justice caused by the 
irregularity. 


J.—List of Jurors for High Court , and summoning Jurors 

for that Court. 

In each Presidency-town, the jurors’ book for the 

Jurors’book year current when this Code comes into 

force shall be taken as containing a correct 
list of persons liable to serve as jurors under this chapter. 
Those persons whose names are entered in the jurors’ 
Exemption of special book as being liable to serve on special 
j acor8, juries only shall be deemed to be persons 

privileged and liable to serve only as special jurors under this 
chapter during the year for which the said list has been 
prepared. 

See Act X of 1875, ss. 39, 41. 

For rules ns to list of jurors in the High Court at Calcutta, see Belchambers's 
Rules and Orders , pp. 256-^267. 

312. The names of not more than we- hundred persons 
Number of special shall at any one time be entered in the 

i urors - special jurors’ list. 

Act X of 1875, s. 40. 


313. The Clerk of the Crown shall, before the first 
Lists Of common and day of April in each year, and subject to 
special jurors. such rules as the High Court from time to 

time prescribes, prepare— 

(a) a list of all persons liable to serve as common 
jurors ; and 

( b ) a list of persons liable to serve as special jurors 
only.... 

Regard shall be had, in the preparation of the latter list, 
to the property, character, and education of the persons whose 
names are entered therein. 

No person shall be entitled to have his name entered in 
the special jurors’ list, merely because he may have been 
entered in the special jurors’ list for a previous year. 

The Governor-General in Council in the case of the 
Hig h Court at Calcutta, and, in the case of other High Courts, 
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oh. xxiii the Local Government, may exempt any salaried officer of 
8 H-li 5 Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as 
Discretion of officer aforesaid, have full discretion to prepare 
preparing lists. the said lists as seems to him to be proper, 

and there shall be no appeal from, or review of, his decision. 

Act X of 1875, ss. 42, 43. 

District Locomotive Superintendents and Assistant Locomotive Superintendents 
on tlie East Indian Railway are exempted from liability to serve as jurors or 
assessors in criminal trials in tlie N. W. Provinces.— N. W. P. Gazette , 1875, 

p. 1076. And the following officials of the Oudli and Rohilkund Railway are also 
exempted:—Engineers in charge of the open line ; engineering inspectors employed 
on the open line; locomotive foremen and drivers in charge at changing stations; 
drivers of pilot engines ; and station masters.— N. W. P. Gazette , 1875, p. 171. 

The following persons are exempted from serving on juries in the inofussil in 
the Madras Presidency The Agent, the Chief Accountant, and the Cash-keeper of 
every branch of the Madras Rank {Madras Notification, 19 th Feby. 1874, Weir , 
p. 76); all officers and subordinates of the Public Works Department while actually 
in charge of public works rang qs (Madras Notification,'23t'd March 1876, Heir, 
p. 76); and Railway Engineers in charge of sections of railways open for public 
traffic (Madras Notification , 2 8th July 1876, Weir, p. 76). 

314. Preliminary lists of persons liable to serve as 
Publication of lists, common jurors and as special jurors, res- 

preiiminaryumi revised, pectively, signed by the Clerk of the 

Crown, shall be published once in the local official Gazette 
before the fifteenth day of April next after their preparation. 

Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the local official Gazette before the first day 
of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous 
part of the court-house. 

Act X of 1875, s. 44. 

315. Out of the persons named in the revised lists 
Number of jurors to aforesaid, there shall be summoned for 

be summoned in Presi- each sessions in each Presidency-town at 
dency-town. least twenty-seven of those who are liable- 

to serve on special juries, and fifty-four of those who are liable 
to serve on common juries. . 

No person shall be so summoned more than onde * in six 
months unless the number cannot be made up without him. 

If, during the continuance of any sessions, it appears 
Supplementary sum- that the number of persons so summoned 
mons - is not sufficient, such number as may be 

necessary of other persons liable to serve as aforesaid shall 
be summoned for such sessions. 

Act X of 1875, s. 45. 
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•316. Whenever a High Court has given notice of its in- Ch - 11111 
Summoning jurors tention to hold sittings at any place outside 316-819 
outside the Presidency- the Presidency - towns for the exercise of 
town8 ‘ its original criminal jurisdiction, the Court 

of Session at such place shall, subject to any direction which 
may be given by the High Court, summon a sufficient num¬ 
ber of jurors from its own list, in the manner hereinafter 
prescribed for summoning jurors to the Court of Session. 

Act X of 1876, s. 60. 


317. In addition to the persons so summoned as jurors, 
Military jurors. the said Court of Session shall, if it thinks 

needful, after communication with the 
Commanding Officer, cause to be summoned such number of 
Commissioned and Non-commissioned officers in Her Majesty’s 
Army resident within ten miles of its place of sitting, as the 
Court considers to be necessary to make up the juries requir¬ 
ed for the trial of persons charged with offences before the 
High Court as aforesaid. 

All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code ; but 
no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 

Act X of 1875, s. 51. See note to s. 320, infra. 


318. Any person summoned under section 315, section 

Failuie of jurors to 310 or section 317, who without lawful 

attc,,d ' excuse fails to attend as required by the 

summons, or who, having attended, departs without having 
obtained the permission of the Judge, or fails to attend after 
an adjournment of the Court after being ordered to attend, 
shalfc be deemed guilty of a contempt and be liable by order 
of the Judge to such tine as he thinks fit; and in default of 
.payment of such tine, to imprisonment in the civil jail until 
the fine is paid. 

Ac{ X of 1875, s. 46. Sec s. 332, post , and s. 295, supra. 

• • 

K.—List of Jurors and Assessors for Court of Session, and 
summoning Jurors and Assessors for that Court. 

319. All male persons between the ages of twenty-one 
Liability to serve as and sixty shall, except as next hereinafter 

jurors or assessors. mentioned, be liable to serve as jurors or 
assessors at any trial held within the district in which they 
reside. 

Act X of 1872, 8. 404. 
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XXIII 

820 


320. The following persons are ex- 
Exemptious. empt from liability to serve as jurors or 

assessors, namely :— 

• 

(a) Officers in civil employ superior in rank to a Dis¬ 
trict Magistrate ; 

(b) Judges ; 

(c) Commissioners and Collectors of Revenue or 
Customs ; 

(d) Persons engaged in the Preventive Service in the 
Customs Department; 

( e ) Persons engaged in the collection of the revenue 
whom the Collector thinks fit to exempt on the ground of 
official duty ; 

(f) Persons actually officiating as priests or ministers 
of their respective religions ; 

. (g) Persons in Her Majesty’s Army, except when, by 
any law in force for the time being, they are specially made 
liable to serve as jurors or assessors ; 

(h) Surgeons and others who openly and constantly 
practice the medical profession ; 

(i) Persons employed in the Post-office and Telegraph 
Departments ; 

(j ) Persons exempted from personal appearance in 
Court under the provisions of the Code of Civil Procedure, 
sections 640 and 641 ; 

} (k) Other persons exempted by the Local Government 

from liability to serve as jurors or assessors. 

Act X of 1872, ss. 405, 400, para. 1. The last three clauses of s. 406 have 
been omitted from this Code. 

In the Paujab, under s. 30 of Act IV of 1866, military men arc not exempt, 
when summoned by the Chief Court, from serving as jurors, unless their Com¬ 
manding Officer desires to have them excused on the ground of urgent military 
duty, or for any other special military reason. {See s. 317, supra. 

District Locomotive Superintendents and Assistant Locomotive Superintend¬ 
ents on the East Indian Railway are exempted from liability to serve as jurors or 
assessors in criminal trials in the N. W. Provinces.— N. W. P. Gazette , 1875, 
p. 1076. And the following officials of the Oudh and llohilkund Railway are also 
exempted :—Engineers in charge of the open line ; engineering inspectors employed 
on the open line; locomotive foremen and drivers in charge at chungitft' stations ; 
drivers of pilot engines; and station masters. —N. W. P. Gazette , 1875, p. 171. 

The following persons are exempted from serving on juries in the mofuasil in 
the Madras Presidency:—The Agent, the Chief Accountant, and the Cash-keeper 
of every branch of the Madras Bank {Madras Notification, 19 th Feby. 1874, Weir, 
p. 76) ; all officers and subordinates of the Public Works Departmes-t while actually 
m charge of public works ranges ( Madras Notification , 23 rd March 1876, Weir, 
p. 76 ); and Railway Engineers in charge of sections of railways open for public 
traffic ( Madras Notification , 28 th July 1876, Weir, p. 76). 

As to grounds of objection to persons summoned as jurors, see s. 278, supra. 

See ss. 329, 462, infra. 





PUBLICATION OP JUBY LIST. 


297 


321. The Sessions Judge, and the Collector of the ca xxiii 
L ist of jurors and District or such other officer as the Local jaV-aw 

assessors. Government appoints in this behalf, shall - 

prepare and make out in alphabetical order a list of persons 
liable to serve as jurors or assessors and qualified in the 
judgment of the Sessions Judge and Collector or other officer 
as aforesaid to serve as such, and not likely to • be successfully 
objected to under section 278, clauses ( b ) to (/*), both inclusive. 

The list shall contain the name, .place of abode, and quality 
or business of every such person ; and if the person is an 
European or an American, the list shall mention the race to 
which he belongs. 

Compare s. 400 of Act X of 1872. That section provided that the list should 
be of persons residing within ten miles from the place where trials before the Court 
of Session are held, or within such other distance as the Local Government should 
think fit to direct. Under this section, it will be seen that no such limits are pres¬ 
cribed, and consequently all persons liable to serve as jurors in the district where 
the sessions ure held are liable to be summoned. See s. 319, supra . 

The following rules ure in force in Bombay :— 

It has been brought to the notice of Government that sufficient care is not 
always taken in the preparation and revision of these lists; many persons, such os 
officers in the service of Government, pensioners, &c., who would make the best 
class of assessors, being omitted, while, on the other hand, persons of tainted repu¬ 
tation, and otherwise clearly unfit, are sometimes included. 

Government consider it most important that the duty of preparing and revising 
these lists should be properly performed, with a view to obtaining the services, as 
assessors, of a sufficient number of respectable and really intelligent men of all classes, 
and wish it to be understood that this duty should be performed by the Collectors 
themselves with the aid of their assistants, and on no account delegated to unin¬ 
structed and irresponsible subordinates. 

It is also very desirable to improve the position of assessors in public estima¬ 
tion, and to muke the duty ns little irksome as possible to individuals. No assessor 
should, therefore, be summoned too frequently; he should be summoned formally 
and regularly, and be treated with consideration and respect during his attendance 
at the station. And Collectors should be careful to represent and practically to 
regard the duty of an assessor as one of responsibility and trust, and to make the 
assessors feel that their co-operation in tho administration of justice is sought for as 
a means of conferring a benefit upon their countrymen, nud not merely to assist the 
Judges in their labours.— Bombay H. C, Cir ., 48. 

322. Copies of such list shall be stuck up in the office 

Publication Of list. of Collector or other officer as aforesaid, 

and in the court-houses of the District 
Magistrate and of the District Court, and in some conspicuous 
place in the town or towns in or near which the persons named 
in the list reside. 

Act X of 1872, s. 401, para. 1. 

323. To every such copy shall be subjoined a notice 
Objections to list. stating that objections to the list will be 

heard and determined by the Sessions 
Judge and Collector or other officer as aforesaid, at the 
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on. xxiii Sessions court-house, and at a time to be mentioned in the 
884-820 notice. 

Act X of 1872, s, 401, para. 2. 


324. For the hearing of such objections, the Sessions 
Revision of list. Judge shall sit with the Collector or other 

officer as aforesaid, and shall, at the time 
and place mentioned in the notice, revise the list and hear the 
objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name of any person not 
suitable in their judgment to serve as a juror or as an assessor, 
or who may establish his right to any exemption from service 
given by section 320, and insert the name of any person omitted 
from the list whom they deem qualified for such service. 

In the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name 
of the proposed juror or assessor shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Court of Session. 

Any order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be 
final. 

Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 


Act X of 1872, s. 402. The last clause is new. 
See s. 537, infra. 


Annual revision of list. , 3 2 , 5 - The list so prepared and revised 

shall be again revised once in evei'y year. 

The list so revised shall be deemed a new list, and shall 
be subject to all the rules hereinbefore contained as to the* list 
originally prepared. 

Act X of 1872, s. 403. 

326. The Sessions Judge shall ordinarily, three days at 
District Magistrate least before the day which he may from 
to summon jurors and time to time fix for holding the sessions, 
assessors. . send a letter to the District Magistrate 
requesting^ mjo s^mmgjia^ many persons name$ in the said 
revisecTlist^as seenfto ffie sessions Judge to be needed for 
6 trials by jury and trials with the aid of assessors at the said 
sessions, the number to be summoned not being less th an 
double the number required for any such trial. 
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The names of the persons to be summoned shall be drawn cn. xxm 
by lot in open Court, excluding those on the revised list who sa^Sso 
have served within six months, unless the number cannot be 
made up without them ; and the names so drawn shall be 
specified in the said letter. 

Act X of 1872, s. 407. * 

For form of precept to District Magistrate to summon jurors and assessors, 
see Sched. V, No. 32. 

It is irregular to delegate the duty of selecting assessors to the Magistrate. 

His duty. is purely ministerial. He has simply to issue a summons to each person 
specified in the precept of the Sessions Judge, requiring him to attend as an 
assessor at the time and place specified in the summons. The assessors are not 
to be selected several days before the trial, nor are they to be chosen by lot ns 
are jurors; but they are to be chosen ns the Judgo thinks fit, as provided in 
s. 239 (284), at the commencement of the trial, from the persons summoned to act.— 

Smyth , p. 133. 

327. The Court of Session may direct jurors or asses- 
Power to summon sors to be summoned at other periods than 

another set of jurors the periods specified in section 326, when 
or assessors. the number of trials before the Court 

renders the .attendance of one set of jurors or assessors for a 
whole session oppressive, or whenever for other reasons such 
direction is found to be necessary. 

Act X of 1872, s. 410. 

t 

328. Every summons to a juror or assessor shall be in 
Form and service of writing, and shall require his attendance 

summons. as a juror or assessor, as the case may be, 

at a time and place to be therein specified. 

Act X of 1872, s. 409, para. 1. 

For form of aummous to juror or assessor, see Sched. V, No. 33. 

329. Where any person summoned to serve as a juror 
When Government or assessor is in the service of Government 

or luijjwny servant or of a Railway Company, the Court to 
may be excused. serve in which he is so summoned may 

excuse his attendance if it appears, on the representation of 
the head of the office in which he is employed, that he can¬ 
not serve as a juror or assessor, as the case may be, without 
inconvtftuonce to the public. 

Act X of 1872, s. 411. 

Certain servants of Uailway Companies have been exempted by the Local 
Government. See note to s. 320, supra , p. 296. 

330. The Court of Session may for reasonable cause 
Court may excuse excuse any juror or assessor from attend- 

attendauce of juror or ance at any particular session. 

assessor. 

Act X of 1872,s. 412. 
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Ch. XXIII 
8001. 
881-883 


331. At each session, the said Court shall cause-to be 


List of jurors and 
assessors attending. 


made a list of the names of those who 
have attended as jurors and assessors at 
such session. 


Such list shall be kept with the list of the jurors and 
assessors as revised under section 324. 

A reference shall be made in the margin of the said re¬ 
vised list to each of the names which are mentioned in the 
list prepared under this section. 

Act X of 1872, s. 413. 


332. Any person summoned to attend as a juror or as 
Penalty for non- an assessor who, without lawful excuse, 
attendance of juror or fails to attend as required by the summons, 
assessor. or w ho, having attended, departs without 

having obtained the permission of the Court, or fails to attend 
after an adjournment of the Court, after being ordered to 
attend, shall be liable, by order of the Court of Session, to a 
fine not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to 
such juror or assessor within the local limits of the jurisdiction 
of the Court making the order. 

In default of recovery of the fine by such attachment 
and sale, such juror or assessor may by order of the Court 
of Session be imprisoned in the civil jail for the term of 
fifteen days, unless such fine is paid • before the end of the 
said term. 


Act X of 1872, b. 414. 

No appeal lies from an order filing an assessor or juror for non-attendance; 
see Chap. XXXI. But if a juror or assessor has been fined and subsequently 
gives good ground, such as illness, for his non-uttcndance, the Judge should recon¬ 
sider his order .—In re Gour Surun Dass, 8 W. II., Or., 83. See ss. 2 j5 and 
318, supra . 

. L.—Special Provisions for High Courts. 

333. At any stage of any trial before a High Court 
Power of Advocate under this Code before the return of the 
General to stay prose- verdict, the Advocate General may, if he 
cut,on ' thinks fit, inform the Court on behalf of 

Her Majesty that he will not further prosecute the defendant 
upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be 
discharged of and from the same. But such discharge shall 
not amount to an acquittal unless the presiding Judge other¬ 
wise directs. 
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« 

Aot X of 1875, s. 146. It is to be noted that s. 146 of Act X of 1875, so 
fur as it relates to informations, has not been repealed.— Sched. 1 (5), post .. See 
pp. 175, 176, supra . The proviso in the last sentence, that, unless the presiding 
Judge otherwise directs, the discharge shall not amount to an acquittal, is new. 

334. For the exercise of its original criminal jurisdiction, 
Time of holding sit- every High Court shall hold sittings on 
tin 8 s - such days and at such convenient intervals 

as the Chief Justice of such Court from time to time appoints. 

Act X of 1875, 8. 4. 


335. The High Court shall hold its sittings at the place 
Place of holding sit- at which it now holds them, or at such 
ting 8 - other place (if any) as the Governor Gene¬ 

ral in Council in the case of the High Court at Fort William, 
or the Local Government in the case of the other High Courts, 
may direct. 

But it may from time to time, in the case of the High Court 
at Fort William, with the consent of the Governor General 
in Council, and in all other cases with the consent of the 
Local Government, hold sittings at such other places with¬ 
in the local limits of its appellate jurisdiction as the High 
Court appoints. 

Such officer as the Chief Justice directs shall give notice 

Notice Of sittings. beforehand in the local official Gazette of 

all sittings intended to be held for the 
exercise of the original criminal jurisdiction of the High Court. 

Act X of 1875, s. 5. 


336. The High Court may direct that all European 

Place of trial of Eu- British subjects and persons liable to be 
ropeon British sub- tried by it under section 214, who have 
i ects - been committed for trial by it within cer¬ 

tain specified districts or during certain specified periods of 
the ye!tr, shall be tried at the ordinary place of sitting of the 
Court, 

• or direct that they shall be tried at a particular place 
named. 

Com^ire the first part of s. 27 of * Act X of 1875. 


CHAPTER XXIV. 




GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 

337. In'the case of any offence triable exclusively by 
Tender of pardon to the Court of Session or High Court, the 
accomplice. District Magistrate, a Presidency Magis¬ 

trate, any Magistrate of the first class inquiring into the 
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TENDER OF PARDON. 


oh. xxi7 offence, or, with the sanction of the District Magistrate,- any 
* 887 other Mag istrate," may, with the view of obt^mg tbe evi¬ 
dence ofany person supposed to have been directly or indi¬ 
rectly concerned in, o r pr ivy to, the offence'under"inquiry, 
tender aTpardon to such" person on condition of his making a 
full and true disclosure of the whole of the circumstances 
within his knowledge relative to such offence, and to every other 
person concerned, whether as principal or abettor, in the com¬ 
mission thereof. 

Every person accepting a tender under this section shall be 
examined as a witness in the case. 

Such person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
High Court, as the case may be. 

Every Magistrate, other than a Presidency Magistrate, who 
tenders a pardon under this section, shall record his reasons for 
so doing ; and when any Magistrate has made such tender 
and examined the person to whom it has been made, he shall 
not try the case himself, although the offence which the 
accused appears to have committed may be triable by such 
. Magistrate. 

Compare Act X of 1872, s. 347, and Act IV of 1877, s. 150. 

If any Magistrate, not empowered by law, erroneously in good faith lenders a 
pardon under this section, his proceedings shall not be set aside merely on the 
ground of his not being so empowered.— S. 529 (g), infra. 

The Court should, when it tenders a pardon to a prisoner, explain to him the 
conditions which accompany the tender. It is for the prisoner then to nccept or 
refuse the tender. If he refuses, the tender will have been abortive and the trial 
will proceed as if no such tender had been made; if he accepts, it is the duty of the 
Court to examine him as a witness in the case, under the rules applicable to the 
examination of witnesses ; and then if, after having so examined him, the Court be 
of opinion that he has not complied with the conditions, the Court may then com¬ 
mit or order him to be committed for trial upon the charge in respect of which 
pardon was tendered.— Queen v. Gogalao , 12 W. It, Cr., 80; (S. C.) 4 B. L. It., 
App., 50. 

It is not competent to a Magistrate to convert an accused person info a wit¬ 
ness, except when a pardon has been lawfully granted, and therefore evidence 
given by such a person who had received a pardon in the case of an offence not 
exclusively triable by the Court of Session was held not to be relevant, that person 
not having been acquitted or discharged or convicted.— Empress v. Sadhee Rasal, 
1. L. K., 10 Calc., 936; Reg. v. Hanmanta , I. L. It., 1 Bom., 610; Reg. v. Ashruff 
Sheikh , 6 \V. It., Cr., 91; Empress v. Dala Jim , I. L. It., 10 Bom., 19C. State¬ 
ments made by an accused person in the course of such an examination'are irrele¬ 
vant, and if subsequently retracted could not be used against him or subject him to 
a prosecution for giving false evidence.— Empress v. Dala Jiva , 1. L. R., 10 Bom., 
190, and The Empress v. Ashgar Alt, 1. L. It., 2 All., 260. See Mohesh Chunder 
Kapali v. Mohesh Chunder Dass , 10 C. L. R., 553. 

As to the weight to be attached to the evidence of approvers, see note to s. 298, 
ante , p. 279. Section 114, ill. (6), of the Evidence Act provides that the Court may 
presume that an accomplice is unworthy of credit unless he is corroborated in 
material particulars. 

See s. 439, infra. 





Pardon, Withdrawal op —Conditional Pardon to Prisoner—Power of 

Sessions C^urt to try person not committed — Approver , Evidence of _ 

Criminal Procedure Code , ss . J62 , l»3 t 337 , 374—Evidence 

Act. ss. 24, 30 ] Two persons,./ and //, were charged with the 
murder of U's husband, and in the course of the police enquiry made 
certain statements to the police. They were then setup by the police 
to a Deputy Magistrate for enquiry. J made three statements on the 
28th of February, the 1st of March and the 9tli of March 189*, res¬ 
pectively, two of which were confessions, the third being a withdrawal 
of such confessions. U al o made two statements on the 2nd and 9th 
of March, the first of which wns a co fession. and the second a with¬ 
drawal thereof. On the 2 >th ol April U was tendered :i pardon, ar.d 
was thereafter treated as an approver, in which capacity she gave 
ev.dence agaiust J. J was then committed to the Court of Sessions 
to take his trial U being sent up as au approver. In the Sessions 
Court U resiled from her deposition before the commit'iug Magis¬ 
trate, and was then and there treatc \ as an accused person, and placed 
on her trial with the other accused and the deposition aforesaid was put 
in as evidence. Both accused were convicted maiidy on their confes¬ 
sions, J of murder ami U of abetment of murder. Held , that the con¬ 
vict on of U was bad, the Court of Sessions having hid no jurisdiction. 


to try her as she was never committed to that Court by any competent 
Magistrate, llrl that the convictiou of J was also bad—(») Because 
U's statement to the police was not admissible in evidence. (2) Became 
her statements on the 2nd and 9th of March were not under the 
circumstances admissible in evidence, as she was not being legally 
tried jointly with him for the same offence. That her deposition 
on the 24th of A pi il was not admissible in evidence, because apart 
fiotn other res sons, J had no opportunity to • r<>ss-rxamine her. (4) 
Because J's confession ueder the circumstances was not a free and 
voluntary admission of guilt. Held, on the whole case that in ,J epei - 
dently of the aforesaid statements and confessions, there was not suffi¬ 
cient evidence to justify the conviction. Queen-Empress v. ltama 
Tetan, 
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Accomplices.—A conviction founded upon the uncorroborated evidence of one 
or more accomplices alone is valid in law. But the evidence of accomplices should 
not be left to a jury without such directions and observations from the Judge as the 
circumstances of the case may require.— Elahee Baksh , Appellant, , 5 W. R , Cr., 80. 
See also Queen v. Nawabjan , 8 W. R., 19; Queen v. Shumshere Beg , 9 W. R., Cr., 
51 ; Queen v. Kali Churn Oangooly , 7 W. R., Cr., 2 ; Qwee/i v. Mohima Chunder 
Dass , 15 W. R., Cr., 37 ; Evidence Act, I of 1872, ss. 30, 114, ill. (5), and 133; 
Reg.^r. Ramasami Padayachi , I. L. R., 1 Mad., 394; and Reg. v. Budhu Nanhu, 
I. L. R., 1 Bom., 475. Sec s. 337, infra. A Judge may misdirect the jury as to 
what is corroboration of the testimony of an approver.— Empress v. Bepin Biswas, 
I. L. R., 10 Calc., 970. As to what is legal corroboration, see that case and Reg. v. 
Mulapabin Kapana , 11 Bom. H. C. R., 196 ; Reg. v. Budhu Nanhu, I. L. R., 1 Bom., 
475 ; Reg. v. Jaffer Ali, 19 W. R., Cr., 57 ; Reg. v. Naqa, 23 W. R., Cr., 24 ; and 
Empress v. Imdad Khan t I. L. R., 8 All., 120, p. 137. 

In the case of Queen v. Sadhu Mundid, 21 W. R., Cr., 69, Phear, J., said:_ 

“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence before them, and for that purpose to be guided by the law which 
is applicable, and it is in all cases the duty of the Judge to point out to them that 
law. It was, therefore, in the present case, the duty of the Judge to lay before the 
jury substantially to the effect just set out, the principles relative to the reception 
of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence 
Act; und we think the Judge was wrong in telling the jury that this case was one 
in which no caution or instruction from him was needed on this head. It is, in ull 
cases where an accomplice's testimony is admitted, incumbent on the Judge to 
inform the jury of the results of the law bearing on this point substantially as we 
have endeavoured to explain itand section 114, ill. (b), of the Evidence Act 
provides that the Court may presume that an accomplice is unworthy of credit 
unless he is corroborated in material particulars. 

The rule in that section coincides with the rule observed in England, that 
though the evidence of an accomplice should be carefully scanned and received 
with caution, and may be treated as unworthy of credit, yet if the jury or Court 
credits the evidence, a conviction proceeding upon it is not illegal. Section 133 of 
the Evidence Act in unmistakable term lays it down that a conviction is not 
illegal merely because it proceeds on the uncorroborated testimony of an accomplice, 
and to hold that corroboration is necessary is to refuse to give effect to the section. 
— Reg. v. Ramasami Padayachi, I. L. li., 1 Mad., 394; and see Reg . v. Budhu Nanhu, 
I. L. R. t 1 Bom., 475. 

In the case of Joyudee Paramanich, 7 0. L. 11., 66, Field, J., expressed a 
grave doubt, whether the deposition of an approver taken before the committing 
Magistrate might be used as evidence against bis accomplices on their trial before 
the Sessions Court, the conditional pardon of the approver having been withdrawn. 
A similar doubt was expressed by the Court (Prinsep and Tottenham, JJ.) in 
the case of Nanhn Malta v. Empress, 13 C. L. R., 326. Tim Allahabad High Court, 
in the case of Reg. v. Hardewar, 5 All. fl. C. R., 217, held that the evidence was 
not admissible. 

338. At any time after commitment, but before judgment 
‘ Power to direct ten- is passed, the Court to which the commit- 
der of pardon. ment is made may, with the view of obtain¬ 

ing on the .trial the evidence of any person supposed to have 
been directly or indirectly concerned in, or privy to, any 
such offence, tender, or order the committing Magistrate 
or the District Magistrate to tender, a pardon on the same 
condition to speh person. 

See Act X of 1872, s. 348, omitting the words * as a Court of Revision.’ See 
also Act X of 1875, s. 77. 

A Sessions Judge is not competent before a trial to instruct a Magistrate to 
tender a pardon under this section.— In re Nistarinee Dabia, 7 W. R., Cr., 114. 


Ch. XXIV 
s. 338 
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COMMITMENT OF PERSON TENDERED PARDON. 


Cb. XXIV 
s. 839 


A pardon may be tendered to a prisoner tried with others who has pleaded 
guilty {Empress V. Rallu , I. L. It., 7 All., 160), though not to a person who has 
pleaded guilty and been convicted on his plea.— Ibid,per Dothoit, J. 

If any Magistrate, not empowered by law, erroneously in good faith tenders a 
pardon under this section, his proceedings shall not be set aside merely on the 
ground of his not being so empowered.— S. 529 (g), infra . See s. 439, infra. 


339. Where a pardon baa been tendered under section 

Commitment of per- 337 or section 388, and any person who 
son to whom pardon has accepted such tender has, either by 
Las been tendered. wilfully concealing anything essential or 
by giving false evidence^ not complied with the condition on 
whichthe tender was made, he may be tried for the offence in 
respect of which the pardon was so tendered, or for any other 
offence of which he appears to have been guilty in connection 
with the same matter. 


The statement made by a person who has accepted a 
> tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this section. 

No prosecution for the offence of giving false evidence in 
respect of such statement shall be entertained without the 
sanction of the High Court. 


See Act X of 1872, a. 349; Act X of 1875, 9. 78 ; Act IV of 1877, s. 151. 
The person to whom the pardon lias boon tendered may now be tried, not only for 
the offence in respect of which the pardon was tendered, but for any other offence 
of which he appears to have been guilty in connection with the same matter. The 
last clause is new, and supersedes the decision in the case of Queen v. Mullik 
Jeechoo , 23 \V. R., Cr., 12. 

No limitation is fixed by this section, as by s. 349 of Act X of 1872, as to the 
time when a pardon may be withdrawn. See Nobin Chunder Banikya v. Empress , 
10 C. L. 11., 369; (S. C.) 1. L. li., 5 Calc., 560. 

When a prisoner to whom a tender of conditional pardon has been extended is 
considered by the Sessions Judge not to have conformed to the conditions under 
which puidon was tendered, the Sessions Judge, in exercising the power given by 
this section, ought not to try the prisoner along with the prisoners in whose case 
he has already given evidence.— Queen v. Petumber Dhoobec , 14 W. R., ^lr., 10. 
He should wait until the conclusion of the trial of the accomplices, and then, before 
passing judgment on them, if found guilty, proceed against the approver.— In re 
Joyudee Paramanick , 7 C. L. R., 66. 

In the case just mentioned, Field, J., ^expressed a grave doubt, whether the 
deposition of mi approver taken before the committing Magistrate might be used 
as evidence against bis accomplices on their trial before the Sessions Court, the 
conditional pardon of the approver having been withdrawn. A rim/iar doubt 
was expressed by the Court (Prinsep and Tottenham, JJ.) in the case of Nnnha 
lilalla v. Empress , 13 0. L. R., 326. The Allahabad High Court, in the case of 
Reg. v. Hardewar , 5 All. II. C. R., 217, held that the evideuce was not admissible. 
See s. 298, supra. 

In the case of Srinop v. Empress , 12 C. L. R., 226, where a pardon was with¬ 
drawn by the Sessions Judge before the bearing of the whole of the evidence, 
without proof that the statement made by the person pardoned was inconsistent, 
except on the most immaterial points, with previous statements made by him 
or contradicted by the evidence, and before any evidence affecting his veracity had 
been given, it was held that the pardon had been improperly withdrawn. 



^ ^ 3 ^ ^VO A.A/ Ha*!/ AsAq 

\ytsir cACv^ ^ * lts£~ * sC&JfJfo JL> 4uTL^ 

U ^4l’/ tLz XjiA <U-^- t^><JAA-u At^cAsi!*-- V**, "cU^ 


A j~^ £^ . 


^/" r ' C ^-^L C?-^L ^Xx ^/lAAl !*.’ f ^>*JAy J V^t?- 

<^(a/ /i^ck^fikssi A <r* " ^ /{ts\^4s+y_ 

1i-i iy yis\fs\e*\y c\ k:' o ^i-\-** (A t*Ls iM & A* AAj) AL 

&a{~ co L\ ,><A l\Jt tliH «>■ < ^A^ f t\ (4 u.. y tiAt./ri* <u / r uA~~ 

• /" ~ » j f / / ^ 

sfnst'c^l/ 4 <' f+ C' A <' v ^ A v. */ j < V i' c* * <iAl t*^<J iat) . 


(1 ^ 

0(V A, 


^-^v^-c^. « •* '■ \ J , /l t i i.{ *‘ K t\ v ( / . ^ • A( } C Z_ 



. X. t ^ ( s * MS ' * _ .'<xH>'*~'d' ^G/Caa>4-J-<) 

. (1 /? » y y 

*?T*JUchs^<} <X_^ f\M\s±*y-^.. 'CrV-< is * L ^ ' ? 

■<- ^ ^ •' J,*t*sJ^osC{ C Clstw 


sf~ 


LvK C- V-' 




^ ZUjro *" 6r-f‘- <■ 

/&£^< V- ( <-~^ > wf-^c ^ /Cc-/u^ r-£a. 

4 . c ia , ^ ^'*> 

y £*- f y t cv r^. i.‘j ov :t*c \ f r ' Kr^— 

£-v^~l v /v ;^Oj 


^ ' vvrjc ,-*<> 6*-i 

/Ct-c C*s. c' r L^ ^ ■vWK-( / / ^ - A 

'2 j \^0' ^ ^ ^ l A C y Ca-' 

9 u-' ^ 


-. . I Vk/l, ,’. l/ < , -'L (f //<!? 

r ' 

'y(^ (BASISS. . V ^ , 

f” v-v^ ^v^v/£a-£ *.-j *1* c ^1? »V A * t^i.'W. ' . , t /^ 

££*/* /U^ T l y_ &l\ ~ ^ V - X 4 *" ^ 


. ‘> i! J 


O- \’U £3 ■■ • 4?v3. 



BIGHT OF AOCUSED TO BE DEFENDED. 


305 


The want of sanction required by this section is not a mere irregularity curable ch. XXIV 
under s. 537, but is a fatal defect. — Sharina ▼. Empress , Panjab Rec., 1884, p. 92. s. 840 

A deposition given by a person to whom a conditional pardon had been tendered 
is not, after withdrawal of the pardon, admissible against him in a subsequent 
proceeding, or in the trial of himself with his accomplices, unless it is first proved that 
he was the person who was examined and gave the deposition.— Empress v. Durga 
Sonai^ I. L. It., 11 Calc., 580. 

Where a pardon is legally tendered to an accused, and he then makes a statement 
on oath, which lie retracts oil a subsequent judicial proceeding, a proper sanction 
under s. 195, supra, for a prosecution for giving false evidence would be necessary.— 

Empress v. Data Jiva , I. L. R., 10 Rom., 190 ; In re Balajee v. Sitaram , 11 Bom. 

H. 0. It., 84. If the charge of giving false evidence were in respect of the deposi¬ 
tion made under the conditional pardon, the sanction of the High Court would be 
also necessary. 

340. Every person accused before any 
KigU of accused to C r i m in a l Court may of right be defended 

be defended. , , J ° 

by a pleader. 

Act X of 1872, s. 186, paras. 1 and 2, as amended by Act XI of 1874, 8. 13; 

Act X of 1875, s. 31 ; Act IV of 1877, s. 130. 

‘Pleader,’ used with reference to any proceeding in any Court,means a pleader 
authorized under any law for the time being in force to practise in such Court, 
and includes (1) an advocate, a vakil, aiul an attorney of a High Court so authorized, 
aiid (2) any muklitar or other person appointed with the permission of the Court to 
act in such proceeding.— S. 4 (/i). See the Legal Practitioners' Act. 

Under s. 440, no party has any right to be heard either personally or by pleader 
before any Court when exercising its powers of revision : Provided that the Court 
may, if it thinks fit, when exercising such powers, hear any party either personally 
or by pleader, and that nothing in this section shall be deemed to affect s. 439, 
piu'A, 2. (Compare Act X of 1872, s. 297, last paragraph.) Under that 
section no order can be made to the prejudice of the accused, unless lie has had an 
opportunity of being heard either personally or by pleader in his own defence. 

See Reg, v. Devama , I. L. R., 1 Rom., 64. 

Sections 492—495 provide for the employment of prosecutors. 

Schedule II, art. 10, of the Court Fees Act (VII of 1870) provides that the 
fee upon a mukhtarnamah, when presented for the conduct of any one case to any 
Criminal Court other than a High Court, shall be annas eight. 

Magistrates should not, by the indiscriminate exclusion of persons who are 
invested by law with a distinct professional status in criminal trials, deprive parties 
of legal aid which they can frequently obtain at a moderate cost.— Cal. H. C . C.O., 

No. 13, August 1870, Wilkins, p. 116. 

The following rulings of the Madras High Court are important in that Presi¬ 
dency 

Advocates, vakils, and attorneys-afc-law of the High Court are entitled to 
practise in all Criminal Courts subject to the control of the High Court {Mad. U. 

C. Pro., 31 st October 1863, Weir , p. 25). Vakils of a Sessions Court are entitled to 
practise iif % al!«Courts subordinate to the Sessions Court (Mad. H. C. Pro., 23 rd 
November 1865, Weir, p, 25). No advocate or attorney or authorized pleader 
appearing in defence of an accused person is required to file a vakalutnamah.— Mad. 
iJ. C. Fro., 2$rd November \B74, Weir,p. 25. A pleader of a District Munsifs 
Court comes within the category of ‘authorized pleaders,’ and as such is not 
required to file a vakalutnamah.— Mad. H. C. Pro., 28 th March 1879, Weir, p. 25. 

The High Court being precluded from hearing any other person than an advo¬ 
cate or vakil of the Court on behalf of a suitor not appearing in person, Judicial 
Officers in the provinces should refuse to authenticate a mukhtarnamah or other 
power given by a convicted person to a private agent for the purpose of appealing 
to the High Court.— Mad. U. C. Pro., IM September 1862, Weir, p. 25; but see 
Mad. B. C. Pro., 27 th September 1877, Weir, p. 3. 

(A.H., O.P.O.) 
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INABILITY TO UNDERSTAND PROCEEDINGS. 


Ch. XXIV A general order excluding any particular class from appearing as pleaders 
s. 841 is illegal.— Mad. H . C. Pro, 14 th January 1875, Weir , p. 26. 

Advocates pleading in any lower Court in which the language of the Judge is 
English may address the Court in that language, the Judge making arrangements 
for the interpretation, if necessary, of such address to the pleader on the other 
side.— Mad. H. C. Pro., 22 nd July 1858, Weir , p. 26. 

In Bengal, with the permission of the presiding Judge or Magistrate, any advo¬ 
cate or pleader may address the Court in English, when any one of the pleaders 
on the opposite side is acquainted with that language, or whenever the senior of such 
pleaders or his client consents to this being done.— Calc. H. C . C. O., No. 4 of 
1 5th March 1869, Wilkins , p. 4. 

In Bombay, it was held that an appellant has a right to appear and be heard by a 
mukhtnr.— Empress v. Shivram Gundo , I. L. II., C Bom., 15; see In re Suhhap 
Aitala , I. L. R., 1 Mad., 804. • 

341. If the accused, though not insane, cannot be made 

Procedure where nc- to understand the proceedings, the(Court 
cueed does not under- may proceed with the inquiry or trial ; and, 
stand proceedings. i n the case of a Court other than a High 

C ourt , if such inquiry results in a commitment, or if such trial 
results in a conviction,'the proceedings shall bo forwarded to 
the High Court with a report of the circumstances of the case, 
sincf the High Court shall pass thereon such order as it thinks fit. 

Act X of 1872, a. 186, para. 3; Act X of 1875, b. 130; Act IV of 1877, 8. 131. 

The provisions of this section do not apply to a person who is of unsound 
mind. They apply to persons who arc unable to understand the proceedings fiotn 
deafness or dumbness, or ignorance of the country or other similar cause. Where 
the inability to understand proceedings is due to unsonndness of mind, the 
procedure in Chap. XXXIV should be folio wed. —Empress v. Unsen , I. L. R., 
5 Bom., 262. 

In the case of The Queen v. JBoivka Uari, 22 W. R., (>., 35, the prisoner was 
deaf and dumb, and unable to understand the proceedings against him or to plead to 
the charge. The Sessions Judge convicted the prisoner, ami forwarded the proceed¬ 
ings to the High Court. Phear, J., said, after quoting the provisions of 8. 186 of 
Act X of 1872: “ The discretion thus vested in this Courtis very wide indeed. And 
it would eeem to be a right inference from the section, that although the prisoner 
had not been able to understand the proceedings, and therefore those proceedings 
had not, according to the principles of the English common law, constituted a fair and 
proper trial, yet, under special circumstances, if this Court should think fit, it might 
treat them as amounting to a sufficient trial, and pass sentence upon the prisoner 
according to the facts which seemed to be established in the course of, arid as the 
result of, those proceedings.” The case was remanded in order that the prisoner 
might have a further opportunity of defending himself, and he was ultimately con¬ 
victed ; see the same case reported in a later stage, 22 W. II., Ci\, 72. In the ca3<3 
of Dwarka Nath Haidar v. Noder Chand Kamte, 22 VV. R., Cr., 35, which was 
followed in Atu Ram v. Empress, Panjab Rec , 1885, p. 78, a prisoner, who had been 
deaf and dumb from his infancy, was charged with criminal misppropriation of 
property. The impression produced upon the mind of the Court by the evidence 
was, “that the prisoner is silly, and was probably attracted by the bright ornament 
which, with a sort of magpie instinct, he stole and hid,” and the prisoner was 
admonished and discharged. 

When a deaf or dumb person is placed on his trial, some means of communi¬ 
cating with him should be adopted (Mad. II. C. Pro., 24th May 1870, Weir, p. 42); 
And proceedings taken in conducting the trial without making any attempt to 
communicate with the accused are clearly wrong.— Mad. H. C. Pro., 5th December 
1870, Weir, p. 42. No sentence can be passed under this section if the Magistrate 
is uncertain whether the accused has understood the proceedings against nim.— 
Mad. H. C. Pro., 1 8th November 1875, Weir, p. 42. 
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•When a Deputy Magistrate, who tried and convicted a prisoner, considered Oh. XXIV 
that he did not understand the proceedings and referred the case to the Magistrate, s, s#i 
who considered that the accused did understand what he was charged with, it was 
held that the finding of the Magistrate must prevail .—In re Doobri Hulwai , 

19 W. R., Cr., 37. 

Before reporting the circumstances of the case to the High Court, this section 
requires the Clourt to proceed to the end of the inquiry or trial.— Mad. H. C. Pro., 

22 na April 1873, Weir , p. 42. 


342. For the purpose of enabling the accused to explain 
Power to examine any circumstances appearing in the evidence 
the accused. against him, the Court may, at any stage of 

any inquiry or trial, without previously warning the accused, 
put such questions to him as the Court considers necessary, 
and shall, for the purpose aforesaid, question him generally on 
the case after the witnesses for the prosecution have been 
examined, and before he is called on for his defence. 

The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false answers 
to them ; but the Court and the jury (if any) may draw such 
inference from such refusal or answer as it thinks just. 

The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence 
for or against him in any other inquiry into, or trial for, any 
other offence which such answers may tend to show he has 
committed. 

No oath shall be administered to the accused. 

As to para. (1), see Act X of 1872, s. 193 (para. 1), and ss. 250 and 342. See 
also Act X of 1875, s. 61, and Act IV of 1877, ss. 5, 148. 

As to para. (2), sec Act X of 1872, s. 193 (para. 2), and s. 343; compare also 
Evidence Act, I of 1872, s. 114, illus. (A). 

As to para. (3), see Act X of 1872, s. 193, explanation ; and as to para. (4), 
Act X of 1872, s. 345. 

As to reading the examination of the accused before the Magistrate at the 
Sessionj trial, see s. 287, ante, p. 268. 

Examination of accused .—See note to s. 254, supra . 

It is not competent to the Court under this section to subject the accused to 
eroBS-examiuation.— Hurry Chum Chuckerbutty v. Empress , 13 C. Ij. R., 358 ; (S.C.) 
I. L. R., 10 Calc., 140. The discretion given by the law fa not to be used for the 
purpose of driving the accused to make statements criminating himself; but only for 
the purpqpe of ascertaining from the accused how he is able to meet facts standing in 
evidence agaifist him, so that those facts should not stand against him unexplained.— 
In re Chinibash Qhose , 1 C. L. R., 436; Virabudra Gaud, 1 Mad. H. C. R., 199; Queen 
v. Bholanath Sein , 25 W. R., 57; Queen v. Sheik Bazu , 8 W. R. (F. B.), 47; Empress 
v. Behari Lall Bose , 6 C. L. R., 431; In re Noor Bux Kazi, I. L. It., 6 Calc., 279; 
(S. 0.) 7 C. L. R., 385 ; Pro., 1 Mad. II. C. R., 199, Weir, p. 42. In the recent case 
of In re Hossein Buhsh Sheikh , I. L. It., 6 Calc., 96; (S. C.) 6 C. L. R., 527, Pbin- 
sbp, J., said: “ In permitting a Sessions Judge to examine an accused person from 
time to time during a trial, the law does not contemplate that he should commence 
a trial with a strict examination of a prisoner, in the rnauner of the cross-exnmina* 
tion of an adverse witness by counsel. . . . By exercising the power allowed by 
s. 250 (342), the Sessions Court is not to establish a Court of Inquisition, and to 
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Ch. XXIV force a prisoner to convict himself by making some criminating admissions after a 
a. 342 series of searching questions, the exact effect of which he majr not readily com¬ 
prehend. The real object is to enable a Judge to ascertain from time to time, from 
a prisoner, particularly if he is undefended, what explanation he may desire to offer 
regarding any fact stated by the witness, or, after the close of the case, how he 
can meet what the Judge may consider to be damnatory evidence against him. 
In one of these cases now before us, we observe that the Judge was engaged, 
during the whole of the first day, in examining the accused. In like manner, in 
the second case, he examined the accused at considerable length before the case for 
the prosecution was opened. Such proceedings appear to us to be an abuse of the 
power given under the law." 

In the case of Empress v. Yakub Khan , I. L. R., 5 All., 253, the Court (Stuart, 
C. J., and Straight, J.) said, p. 256: “ We think it well to point out, on reference 
to ss. 342 and 364 of the Code, that while it is not intended to empower Magistrates 
to cross-examine persons charged before them, they are, nevertheless, authorized to 
put any questions which appear necessary at any stage of an inquiry or trial, 
and particularly when all the witnesses for the prosecution have been examined, 
for the purpose of enabling the accused to explain any circumstances appearing 
iu the evidence against him. Such questions, with the answers, should be recorded 
in full, and, when completed, should be read over to the accused, who is to be 
permitted to explain or add to his answers, and such explanations or additions must 
be taken down. After this has been done, the examination must be signed at the 
foot by the accused and by the Magistrate, who should further certify that it was 
read over to the accused and signed by him after being taken in the presence 
and hearing of him (the Magistrate), and it is a full and true account of the statement 
made by the accused.*' 

A confession recorded by a Magistrate having jurisdiction is to be treated as 
an examination under this section, notwithstanding that the prisoner or prisoners 
may have been brought before the Magistrate before the conclusion of the police 
investigation.— Empress v. Anuntram Singh , I. L. R., 5 Calc., 957, followed in the 
case of Empress v. Yakub Khan , I. L. R., 5 All., 253. 

The Court should not put questions to the prisoner during the trial 4 with a 
view to supplement the evidence for the prosecution.— Reg. v. Diaz , 3 Bom. Cr. 
Cas., 51. It is a matter of discretion for tho Magistrate himself to judge whether, 
during the inquiry before him, it is right and proper that the accused should be 
examined or not, and it is very undesirable that the accused should be examined, 
when the Magistrate is satisfied that the evidence adduced by the prosecution does 
not disclose any proper subject of criminal charge against him.— In re Shama 
Sankar Biswas , 1 B. L. R., S. N., xvi. 

Section 114 of the Evidence Act (I of 1872) provides : u The Court may presume 
the existence of any fact which it thinks likely to have happened, regard being 
had to the common course of natural events, human conduct, and public and private 
business in relation to the facts of the particular case." Illustration (5) is as fellows : 
“ The Court may presume that if a man refuses to answer a question which he is not 
compelled to answer by law, the answer, if given, would be unfavourable to 
him.” 

Where a pardon was tendered by the Magistrate to a person supposed to have 
been concerned with other persons in offences, none of which were exclusively 
triable by the Court of Session, and such person was examined as a witness in the 
case, it was held that, as the tender of pardon was not warranted, he*"could not be 
legally examined on oath, and his evidence was inadmissible.— Empress v. Asghar 
Ali f, I. L. R., 2 All., 260; and see Reg. v. Hanmanta, I. L. R., 1 Bom., 610. 

The statements made by an acoused person at his trial are to be taken down 
in extenso precisely as made; and, if practicable, in the language in which they are 
made. — Mad. H. C. Pro. % 13th May 1867, Weir , p. 43. 4 

As to examining one of two accused persons in the absence of his fellow-prisoner, 
see Empress v. Lakshman Bala , I. L. R., 6 Bom., 124; Empress v. Chundra Nath 
Sirkar % I. L. R., 7 Calc., 65; (S. C.) 8 C. L. R., 352; and In re Chakowrie Lall 9 
13 C. L. R., 275; see also note to s. 239, supra. 
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■343. Except as provided in sections 337 and 338, no 
No influence to be influence, by means of any promise or 
used to induce discio- threat or otherwise, shall be used to an 

,ursB ‘ accused person to induce him to disclose 

or^withhold any matter within his knowledge. 


Act X of 1872, a. 344; Act IV of 1877, s. 149. 

In reading this section, the provisions of the Evidence Act, I of 1872, 
ss. 24-*-29, should be borne in mind. 

Section 24. A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession appears to the Court to have been 
caused by any inducement, threat, or promise, having reference to the charge 
against the accused person, proceeding from a person in authority, and sufficient, 
in the opinion of the Court, to give the accused person grounds which would 
appear to him reasonable for supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in reference to the proceedings 
against him. 

Section 25. No confession made to a Police-officer shall be proved as against 
a person accused of any offence. 

Section 26. No confession made by any person whilst he is in the custody of a 
Police-officer, unless it be made in the immediate presence of a Magistrate, shall be 
proved as against such person. 

Section 27. Provided that, when any fact is deposed to as discovered in conse¬ 
quence of information received from a person accused of any offence, in the custody 
of a Police-officer, so much of such information, whether it amounts to a confessiou 
or not, as relates distinctly to the fact thereby discovered, may be proved. 

Section 28. If such a confession as is referred to in section twenty-four is 
made after the impression caused by any such inducement, threat, or promise has, 
in the opinion of the Court, been fully removed, it is relevant. 

Section 29. If such a confession is otherwise relevant, it does not become irre¬ 
levant merely because it was made under a promise of secrecy, or in consequence of 
a deception practised on the accused person for the purpose of obtaining it, or when 
he was drunk, or because it was made in answer to questions which he noed not 
have answered, whatever may have been the form of those questions, or because he 
was not warned that he was not bound to make such confession, and that evidence 
of it might be given against him. 

See the notes on these sections of the Evidence Act under s. 163, supra . 

Where a pardon was tendered by the Magistrate to a person supposed to have 
been concerned with other persons in offences, none of which was exclusively triable 
by the Court of Session, and such person was examined as a witness in the case, it 
was hgld, that the tender of pardon to such person not having been warranted by 
s. 347 of Act X, 1872, he could not legally be examined on oath, and his evidence 
was inadmissible. It was also held, that his statement was irrelevant and inadmis¬ 
sible as a confession with reference to s. 344 of Act X of 1872 and s. 24 of the 
Evidence Act .—Empress v. Asghar Alt , I. L. R., 2 All., 260. See Reg. v. Han - 
manta, I. L. R., 1 Bom., 610; Empress v. Sadhee Basal , I. L. R., 10 Calc., 936; 
Empress v. Dala Jiva , I. L. R., 10 Bom., 190. 


344. If, from the absence of a witness or any other 
Power to postpone or reasonable cause, it becomes necessary or 
adjourn proceedings. advisable to postpone the commencement 
of, or adjourn, any inquiry or trial, the Court may, by order 

in writing, stating the reasons tnerefor, 
eman . from time to time postpone or adjourn the 

same on such terms as it thinks fit, for such time as it con- 


Oh. zxiv 
• 808 . 
848-844 
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Ch. xxiv aiders reasonable, and may by a warrant remand the accused 
844 if in custody : 

Provided that no Magistrate shall remand ah accused 
person to custody under this section for a term exce eding 
fifteen days at a time. ' . 

J Every order made under this section by a Court otner 
than a High Court shall be in writing signed by the presid¬ 
ing Judge or Magistrate. 

Explanation. —If sufficient evidence has been obtained 
Reasonable cause for to raise a suspicion that the accused may 
remand. have committed an offence, and it appears 

likely that further evidence may be obtained by a remand, 
this is a reasonable cause for a remand. 


Act X of 1872, s. 194, para. 1, and explanation; seo also s. 208, para. 1, and 

ss. 219 and 264; Act X of 1875, s. 66; Act IV of 1877, s a. 86, 124; and see 

11 and 12 Viet., c. 42, s. 21. 

This section authorizes a Magistrate, for reasonable cause, to remand an accused 
person to jail without examining any witnesses. See Manikam v. Queen , I. L. R., 

6 Mad., 63. In that case it was held, although evidence was available, that the 

Magistrate was justified, for reasons recorded by him, without taking sworn testi¬ 
mony, to remand the prisoner for 5 days and again for 4 days in order that further 
evidence might be produced, so that the inquiry when commenced might be 
continuous. See Mohesh Chunder Banerjee , 4 D. L. R., Appx., 1. In that 
case there was no evidence, and the prisoners were reman/led only in the expectation 
that evidence might turn up. 

In the case of Ponnusami Cheiti v. Queen f I. L. R., 6 Mad., 69, it was held by 
Turner, 0. J., and Kehnan, J., that where an accused person is first brought 
before a Magistrate, and a remand is required by the prosecutor, it is ordinarily 
sufficient to show by the evidence of a Police-officer that the police are in posses¬ 
sion of information believed to be reliable that the accused has committed an offence ; 
but when the accused is again brought up after remand, and a further remand 
is needed, some direct evidence of the guilt of the prisoner Bhould be required to 
justify the Magistrate in refusing bail, and with each remand the necessity of 

production of evidence of guilt becomes stronger. An accused has the right to 

have the evidence ugaiust him recorded at as early a period as possible, and the 
fact that there is or may be a great body of evidence forthcoming against him 
is not a ground for detention for an inordinate period.— Manikam v. Queen , I. L. R. t 
6 Mad., 63. Where a Magistrate defers the examination of witnesses, adjourns the 
inquiry, and remands the prisoner, he is bound to express clearly on the record the 
reasonable cause for which such action became necessary or advisable. — Per 
Kebnan, J., Manikam v. Queen , I. L. R., 6 Mad., 63, pp. 67-68. 

So, in another case it was laid down, that when a prisoner is once arrested 

under a warrant, he should be brought up promptly before the Magistrate; and the 
Magistrate has then no authority to further detain him in custody, of to ♦remand 
him to prison, without some reason made manifest to him either in tfie shape 
of sworn testimony given before him, or in some other form which can be put upon 
the record, and which is sufficient to justify him in sending the prisoner to prison, 
there to be detained for a limited period before further examination—a period 
which is never in any case to exceed fifteen days.— In re Abdool Kadir , 
11 B. L. R., Appx., 11. < 

See Empress v. Sagambar , 12 C. L. R., 720. 

In every case in which a commission is issued under s. 503 or s. 506, the 
inquiry, trial, or other proceeding may be adjourned for a specified time reasonably 
sufficient for the execution and return of the commission.— 3. 508, post. 
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Where a Magistrate had adjourned an inquiry for a cause not contemplated by Ch. XXIV 
s. 224 of Act XXV of 1861, the High Court, m exercising the powers of superin- s. 844 
tendence conferred by s. 15 of 24 and 25 Viet., c. 104, set aside the order of remand.— 

In re Mathuranath Chuckerbutty , 9 B. L. R., 354. In that case, Couch, 0. J., 
said :—“ We have to consider what is tho power conferred upon the Magistrate by 
s. 224. It is said that if, from the absence of a witness, or from any other reason¬ 
able* cause, it shall become necessary or advisable to defer the examination of 
witnesses, it shall be lawful for the Magistrate to adjourn the inquiry. It appears 
to me, looking at the language of this section, that, if there is not a proper cause— 
a cause such as is described—a Magistrate has not power to adjourn the inquiry, and 
it is not lawful for him to do it. A Magistrate is not at liberty, arbitrarily, or for 
any reason which he may think sufficient, to adjourn the inquiry ; it is only to be 
in the cases mentioned. And although an improper adjournment of the inquiry by a 
Magistrate—an adjournment on a ground which could not be said to show that it 
was either necessary or advisable—might scarcely be said to be an error in the 
decision upon a point of law, or to involve any question of law, and s. 404 of the 
Code of Criminal Procedure (Act XXV of 1861) might possibly not enable this 
Court to interfere, we have, by the 15th section of the Act under which this Court 
is established, a power of superintendence which enables us to deal with such a 
case. I think it enables us, where a Magistrate had adjourned an inquiry where 
it was not lawful for him to do so under s. 224, to set aside the order. It seems 
to me desirable that Magistrates should understand that the power conferred by 
s. 224 is a power which is only to be exercised in cases which come really within 
the terms of that section. It is not a power conferred upon them to be exercised 
in an arbitrary manner, and not according to rule, but a power which they ought 
to be careful in exercising.’* 

Where the accused has not his witnesses in attendance and does not apply to 
the Magistrate to summon them, the omission of (lie Magistrate to require him to 
produce his witnesses does not prejudice the accused or amount to an error or 
defect calling for interference.— Queen v. Totaram , 11 W. R., Cr., 15. 

It is not an irregularity to adjourn the trial for the purpose of allowing the 
accused to secure the attendance of his witnesses.— In re Dinoo lioy t 16 W. R., Cr., 21. 

In Madras, copies of all orders of remand, together with the reasons for such 
orders, must be transmitted by the Subordinate Magistrate to the Divisional or 
District Magistrate, to whom he is immediately subordinate, within twenty-four 
hours from the date of the same.— Mad. II. C. Rule , embodied in M . O. O., 8th 
May 1878, No. 944, Mad. II. C. L., 7th April 1879, No. 624, and Mad . ti. C. 

Pro., 8th Sept. 1879, Weir , p. 34. 

Bail.— If the offence is bailable, and the accused is prepared to furnish such bail 
as appears ta tho Court reasonable, s. 496, post , directs that he shall be releuBed on 
bail. 

Section 497 provides for the case of nou-bailable offences as follows :— u When 
any person accused of any non-bailable offence is arrested or detained without warrant 
by an officer in charge of a Police-station, or appears or is brought before a Court, 
he ma/be released on bail, but be shall not be so released if there appear reasonable 

? rounds for believing that he has been guilty of the offence of which he is accused. 

f it appears to such officer or Court at any stage of the investigation, inquiry, 

•or trial, as the case may be, that there are not reasonable grounds for believing 
that the accused has committed such offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending such inquiry, be 
released^m bail, or, at the discretion of such officer or Court, on the execution by 
him of m bdhd without sureties for his appearance as hereinafter provided. Any 
Court may, at any subsequent stage of any proceeding under this Code, cause any 

S erson who has been released under this section to be arrested, and may commit 
im to custody.” 

Under s. 548, post, a Court may, at any stage of any inquiry, trial, or other 
proceeding under this Code, summon any person as a witness, or examine any 
person in attendance, though not summoned as a witness, or recall and re-examine 
any person already examined; and the Court shall summon and examine or recall 
and re-examiue any such person if his evidence appears to it essential to the just 
decision of the case. 

See notes to s. 252, supra. 
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Oh. XXIV Remand to custody of Police.—" There is no express provision in the Code 
s. 845 regarding the remand of an accused person to police custody after he has been 
sent before the Magistrate. Such a course is only warranted under the same 
circumstances as would warrant the Magistrate’s ordering the detention of the 
accused person by the police for more than twenty-four hours under s. 124 of Act 
X of 1872. There is a great distinction between such a remand and an ordinary 
remand to the Magistrate's lock-up on the adjournment of an inquiry, owing to 
the absence of a witness or from any other reasonable cause. The non-completion 
of the inquiry justifies the latter, but the former requires something more, as it is 
expressly provided by 8. 124 that the non-completion of the inquiry shall not, 
in the absence of a special order of a Magistrate, be deemed to be a sufficient cause 
for the detention of an accused person by the police. A remand to police custody 
ought only to be granted in cases of real necessity, and when there is good reason 
to believe that the accused can point out property or do anything that will assist in 
elucidating the case.”— Smyth , p. 87. 

Section 61 provides that no Police-officer shall detain in custody a person 
arrested without warrant for a longer period than, under all the circumstances of 
the case, is reasonable, and such period shall not, in the absence of a special order 
of a Magistrate under s. 167, exceed twenty-four hours exclusive of the time neces¬ 
sary for the journey from the place of arrest to the Magistrate’s Court. 

Section 167 is as follows:—“ Whenever it appears that any investigation under 
this chapter cannot be completed within the period of twenty-four hours fixed by 
8. 61, and there are grounds for believing that the accusation is well-founded, the 
officer in charge of the Police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries in the diary hereinafter prescribed relating to 
the case, and shall at the same time forward the accused to such Magistrate. 
The Magistrate to whom an accused person is forwarded under this section 
may, whether he has or has not jurisdiction to try the case, from time to time 
authorise the detention of the accused in such custody as such Magistrate thinks 
fit, for a term not exceeding fifteen days. If he has not jurisdiction to try the 
case or commit it for trial, and considers further detection unnecessary, he may 
order the accused to be forwarded to a Magistrate having jurisdiction. A Magis¬ 
trate authorizing under this section detention in the custody of the police shall 
record his reasons for so doing. If such order be given by a Magistrate other 
than the District Magistrate, he shall forward a copy of this order with his reasons 
for making it to the Magistrate to whom he is immediately subordinate." 

A remand cannot be granted in the absence of the prisoner. The meaning of 
a remand is, that a prisoner is brought up and re-committed to custody.—ilfarf. H. 
C. Pro., 10 th June 1867, Weir, p. 34. 

As to remanding accused persons, see further s. 208, supra , and the notes 
thereto. 

345. Theoffences punishable under the sections of the 
Compounding of- Indian Penal Code, described in the* first 

fences. two columns of the table next following, 

may be compounded by the persons mentioned in the third, 
column of that table :— 


Offence. 

Sections of Indian 
Penal Code appli¬ 
cable. 

Person by whom offSnce may 
be compounded. 

Uttering words, &c., with deliberate 
intent to wound the religious 
feelings of any person. 

298 

The person whose religious 
feelings «are intended to 
be wounded. 

Causing hurt ... 

323, 334 

The person to whom the 
hurt is caused. 
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Offence. 

Sections of Indian 
Penal Code appli¬ 
cable. 

Person by whom offence may 
be compounded. 

Wrongfully restraining or confining 

341, 342 

The person restrained or 

any person. 


confined. 

Assault or use of criminal force ... 

352, 355, 358 

The person assaulted or 
to whom criminal force 
is used. 

Unlawful compulsory labour 

374 

The person compelled to 
labour. 

Mischief, when the only loss or 
damage caused is loss or damage 

426, 427 

The person to whom the 


loss or damage is caused. 

to a private person. 


Criminal trespass 

447 1 

The person in possession 
of the property tres- 

House-trespass 

448 j 

passed upon. 

Criminal breach of contract of 

490, 491, 492 

The person with whom the 

service. 


offender has contracted. 

Adultery 

497 


Enticing or taking away or detain¬ 

498 

The husband of the woman. 

ing with a criminal intent a 



married woman. 



Defamation 

500 


Printing or engraving matter know¬ 

501 


ing it to be defamatory. 




* 

The person defamed. 

Sale of printed or engraved sub¬ 

502 

stance containing defamatory 
matter, knowing it to contain 



such matter. 



Insult intended to provoke a breach 

504 

The person insulted. 

of the peace. 


Criminal intimidation, except when 

506 

The person intimidated. 

the offence is punishable with im- 
priso 'ment for seven years. 



Oh. XXIV 
s. 848 


The offence of voluntarily causing hurt, voluntarily 
causing grievous hurt, causing hurt by an act which endan- 

g ers life, or causing grievous hurt by an act which endangers 
fe, punishable under section 324, section 335, section 337, 
or section 338 of the Indian Penal Code, may, with the per- 
missi on of the Court before which any prosecution'for such 
offence is pending','be compounded by the person to whom 
the hurt has been caused. 
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oh. xxiv | When any offence is compoundable under this section, 
846 [the abetment of such offence or an attempt to commit such 
offence (when such attempt is itself an offence) may be com¬ 
pounded in like manner. 

When the person who would otherwise be competent; to 
compound an offence under this section is a mino r, an idiot or 
a lunatic, any person competent to contract on liis behalf may 
compound such offence. 

The composition of an offence under this section shall 
have the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com¬ 
pounded. 

See Act X of 1875, a. 151, and Act IV of 1877, s. 133. 

Act X of 1872, s. 188, provided that, in the cases which might lawfully be 
compounded, injured persons might compound the offence out of Court, or in Court 
with the permission of the Court; and that such withdrawal from the prosecution 
should have the effect of an acquittal of the accused person. 

Considerable doubt existed formerly as to what offences might be compounded. 
See the cases collected in Reg. v. Rahimat , I. L. 11., 1 Bom., 147. It is now clear 
that only the offences mentioned in this section may be compounded. 

As to withdrawal of complaint, see s. 248, ante, p. 23G, and as to discharging an 
accused person, when upon the day fixed for the hearing the complainant is absent, 
and the offence may be lawfully compounded, see s. 259, ante, p. 248. Act VIII of 
1882, s. 6, provides that in 3 . 214 of the Indian Penal Code, for the exception, the 
following shall be substituted, namely :— 

“ Exception .—The provisions of ss. 213 and 214 do not extend to any case in 
which the offence may lawfully be compounded." See the provisions of these 
sections. 

The fact that an offence alleged to have been committed has been compounded 
is no conclusive answer to a charge made against the prosecutor under s. 211 of the 
Penal Code .—Empress v. Atar Alt, I. L. R., 11 Calc., 79. In the case of Uimmat 
Singh v. Bukhtawar , Panjab Rec., 1883, p. 57, it was held, that the withdrawal of a 
complaint on the composition of an offence under this section did not preclude the 
Magistrate from awarding compensation under s. 250, supra , if in his opinion the 
complaint was frivolous or vexatious. 


v 346. If, in the course of an inquiry .or a trial before a 
„ , . Magistrate in any district outside the' Pre- 

c iai Magistrate in cases smency-towns, the evidence appears to him 
•°wbich Le cannot dis- to warrant a presumption that the case is 
poseDf ‘ one which should be tried or committed 


for trial by some other Magistrate in such district, he shall 
i stay proceedings and submit the case, with a brief ‘report 
explaining its nature, to any Magistrate to whom he is sub¬ 
ordinate, or to such otEer Magistrate, having jurisdiction, as 
the District Magistrate directs. 

The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 
Magistrate subordinate to him having jurisdiction, or com¬ 
mit the accused for trial. 
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Sue Act X of 1872, s. 45, paras. I and 2. That section directed the Magis¬ 
trate to stay proceedings, etc., when the evidence warranted a presumption that the 
accused person had been guilty of an offence which such Magistrate was not compe¬ 
tent to try. Tift Magistrate now is to act under this section, when the presumption 
is that the case is one which should be tried or committed for trial by some other 
Magistrate. 

As to subordination of Magistrates, see s. 17, ante, p. 15. 

Where a case, which has been partly heard by one officer, is transferred to 
another officer for trial, the latter should hear all the evidence in the case before 
deciding it. In one case the High Court declined to interfere, as the prisoners did 
not appeal or raise any objection at the trial on that ground .—Kopil Nath Sahi v. 
Koneeram , 14 W. R., Cr., 3. See Reg. v. Adapa Venkanna , I. L. R., 4 Mad., 3*27. 
The Magistrate hearing the case is bound to pass an independent judgment upon 
the facts as they may appear to him from the record, and must not take them ns 
found by the lower Court. If the materials for a judgmeut appear to be insuffi¬ 
cient, he may call up and examine the witnesses, and, if necessary, take further 
evidence.— Mad, H . C. Pro., 20 th May 1367, Weir , p. 44. See s. 350, post. 

Where a Subordinate Magistrate, having found certain persons guilty of nil 
oflence, submitted the proceedings to a superior Magistrate for more severe punish¬ 
ment, and those proceedings were returned to him os defective, it was held by the 
Madras High Court, that he was competent to record a fresh and diderent finding 
as to the guilt of the accused upon the further proceedings held by him in the 
case.— Mad. H. C. Pro., 1 5th July 1878, Weir, p. 44. 

A reference under this section to a District or Divisional Magistrate should he 
by a brief report explaining the nature of the case. All the proceedings held by 
the Subordinate Magistrate should be submitted for the information of his superior, 
who will nevertheless proceed altogether de novo. See Mad. 11. C. Pro., 22nd Dec. 
1864 and 22nd May 1865, Weir, p. 32. See Queen v. Adapa Venkanna , I. L. R., 
4 Mad., 327. 

It was held in Madras, that a Divisional Magistrate could not refer to another 
Magistrate a case referred to him by a Subordinate Magistrate, but must deal with 
it himself.— Mad. 11. C. Pro., 8th and 10 th Nod. 1870, Weir , p. 32. 

Magistrates arc not at liberty to pass over material parts of the evidence in 
cases before them, and so to withdraw cases from the cognizance of the proper 
tribunals .—Queen v. llamtahal Sing , 5 W. li., Cr., 65. See In re Chunder Seekur 
Soohul, I. L. R., 1 Calc., 414. 

No Magistrate is entitled to split up an offence into its component pnrts for 
the purpose of giving himself summary jurisdiction over the minor charges (In re 
Chunder Seekur Sookul , I. L. R., 1 Calc., 434; Hamanand Mahton v. Koylash 
M ah ton , I. L. R., 11 Calc., 236 ; Empress v. Ahdool Karim, I. L. R., 4 Calc., 18 ; 
(S. C.) In re Ahdool Kadir, 3 C. L. R., 44); such proceedings are void under s. 530, 
injra. If a charge of un oflence not triable summarily is laid and sworn to, the 
Magistrate must proceed with the case accordingly, unless he is at the outset in a 
position to shew from the deposition of the complainant that the circumstances of 
aggravation are really merely exaggeration and not to be believed.— Ih. 

If a Magistrate, not being empowered in that behalf, tries an offender sum¬ 
marily, his proceedings are void,— S. 530, post. 

. An officer, it was held, invested with special powers under b. 34, suvra , should 
rarely, if ever, try a case himself where it appears from some of the evidence that 
the accused might have been charged with an oflence beyond his jurisdiction to 
take cognizance of.— Empress v. Paramananda, I. L. R., 10 Calc., 85. 

• • 

, » 347. If in any inquiry before a Magistrate, or in any 

trial before a Magistrate before signing 
commeJcem^r^f in- judgment, it appears to him at any stage 
quiry or trial, Mugia- of the proceedings that the case is one 
trate finds case should which ought to be tried by the Court of 
be committed. Ses^on_Qr„HUgh .. Court, and if he is em¬ 

powered to commit tor tried, he shall stop further proceed- 


Ch. XXIV 
8. 847 
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cb. xxiv ings, and commit the accused under the provisions hereinbefore 
*' 848 contained. 

If such Magistrate is not empowered to commit for trial, 
he shall proceed under section 346. 


Act X of 1872, s. 46 (para. 3), ss. 221 and 436 (para. 3); Act «IV of 
1877, s. 127. 

Magistrates are not at liberty to pass over material parts of the evidence in 
cases before them, and so to withdraw cases from the cognizance of the proper 
tribunals.— Queen v. Ramtahal Sing , 5 W. R , Cr., 65, See Puran Telee v. Bhuttoo 
Dome , 9 W. 11., Cr., 5. 

A Magistrate may stop further proceedings and commit for tral after a charge 
has been drawn up .—Empress v. Kudrutoollah , 1. L. It., 3 Calc., 495. 

A Magistrate to whom a case is referred for enhancement of punishment (see 
s. 348) may order the committal of the case for trial by the Sessions Court.— In re 
Chinnimarigadu, L L. R., 1 Mad., 289. 

The following instructions as to cases where death has ensued, and it is doubt¬ 
ful whether the offence of culpable homicide Iiab been committed, have been issued 
by the Calcutta High Court:—In cases where death appears to have resulted from 
injuries voluntarily inflicted by the party accused, Magistrates ought to be very 
careful not to take it upon themselves to absolve the accused from the graver charge 
and convict them of hurt or grievous hurt only, unless they are quite clear that 
there is no sufficient evidence to warrant a commitment to the Sessions for murder 
or culpable homicide not amounting to murder.— Calc. H . C. C. 0., No. 9,6 th Sept. 
1869, Wilkins, p. 112. 

See note to s. 209, supra. 

Except as provided by s. 395, which relates only to a sentence of whipping, 
which cannot be carried out owing to the state of health of the prisoner, it was held, 
that no Criminal Court, whether a High Court (Queen' v. Mehtarji Oopalji , 7 Bom. 
H. C. Li., Cr. Cas., 67 ; Queen v. Oodai Raout , 5 W. R., Cr., 61; (S. C.) 1 Wym. 
Cr. Rul. (F.B.), 63; In re Krishno Chum, 17 W. R., Cr., 2), a Sessions Court 
(Queen v. Poran Mai , 23 W. R., Cr., 49), or a Magistrate (Reg. v. Tukia Valad 
Ounji ', 1 Bom. H. C. R., 3), has power to review or alter u sentence when it has 
been formally recorded; and a lower Court has no power to quash its own convic¬ 
tion though illegal.— In re Gunowree Bhooea , 6 W. R., Cr., 70. Now s. 369 
expressly provides that no Court other than a High Court, when it has signed its 
judgment, shall alter or review the same, except as provided in b. 395, or to correct 
a clerical error. 

A judgment or final order pronounced and signed in accordance with this sec¬ 
tion cannot be altered or reviewed by the Court which has given such judgment 
or order. If the Judge, after pronouncing and signing the judgment or order, should 
disoover any error in the proceedings, the proper course is to apply to tjie High 
Court for orders.— Mad. B. C. Pro., 13/^ Nod. 1873, Weir , p. 17. 

Where a Sessions Judge added a note to his judgment, throwing doubts on the 
conclusion at which he had arrived on the evidence, Stuabt, C. J., described the 
proceeding as most unwarrantable.— Empress v 'Chattar Singh , I. L. li., 2 All., 33. 

As to the mode of delivering judgment and contents and language of judgment, 
see ss. 366 and 367, post. 

• i *■ 


348. Whoever having been convicted of an offence 
punishable under Chapter XII or Chapter 
JuS?1. p SHTr OT of the Indian PenaTCode with im- 
oflences against coin- prisonment for a term of three years or 
age, stamp-law or U p Wa rds, i 9 a gain ac cused of any offence 

prop r y ‘ pufiishable under either of those chapt ers 

with imprisonment for a term of three years or upwards. 
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shall* ordinarily, if the Magistrate before whom he is accused otixiv 
considers him an habitual offender, be committed to the * ,S4 ® 
Court of Session or High Court, as the case may be ; or, in 
districts in which the District Magistrate has been invested 
with powers under section 30, placed on his trial before such 
Magistrate. 

Act X of 1873, 8. 315; Act IV of 1877, ■. 128. 

If it is intended to prove a previous conviction against an accused person for 
the purpose of enhancing the punishment, it is necessary to state the fact of that 
previous conviction in the charge. If it is omitted, it may be added to the churge ut 
any time previous to the sentence being passed, but not after.—Queen v. Rajcoomar 
Bose , 19 W. It., Cr., 41; and see Queen v. Essan Chunder Dey , 21 \V. R., Or., 40. 

A statement in a Court that at the time when the prisoner committed the 
offence he had been previously convicted of offences punishable under the Iudiuti 
Penal Code, is not a sufficient compliance with the provisions of this paragraph.— 

Queen v. Sheik Jakir, 22 W. R., Cr., 39. 

As to previous conviction, see further notes to ss. 221 and 310, ante , pp. 211, 
and 292, and to s. 511, post 

Chapter XII of the Indian Penal Code relates to offences relating to coin ami 
Government stamps, and Chap. XVII to offences against property. ~ ** — ~ 


W-L 349. Whenever a Magistrate of the second or third 

* Procedure when Ma- class » havin g jurisdiction, is of opinion 
gistrate cannot pass after hearing the evidence for the prosecu- 
eentence sufficiently tiop. and the accused that the accused is 
8evere ' guilty, and that he ought to receive a 

punishment different in kind from, or more severe than, that 


which such Magistrate is empowered to inflict, or that he 
ought to be required to execute a bond under section 106, 
he may record the opinion and submit his proceedings, and 
forward the accused, to the Distri ct Magistrate or Subdivi- 
sipnal M agistrate to whom he is subordinate. 

TEe Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parti es and recall and 
examine any witness who has already given evidence in the 
case,'and may call for and take any further evidence; and 
Bhall pass such judgment, sentence, or order in the case 
as he thinks fit, and as is according to law : Provided that he 
shall not inflict a punishment more severe than he is empower¬ 
ed to idjlicfr under sections 32 and 33. 


Act X of 1872, a. 46, paras. 1 and 2, inserting the words “ different in kind 
from, or*' after ‘ punishment.' The provision as to requiring the accused to execute 
a bond is new. 

It is not competent for a Magistrate, to whom a case has been referred, to 
return the case to* the referring Magistrate, on the ground that, in his opinion, the 
latter has power to pass an adequate sentence .—Dula Faqueer v. Bhagirat Sircar , 
6 C. L. R., 276; but see Mad. U. t\ Pro., 8 th Nov. 1870, 5 Mad. H. O. R.,Appx., 
xliii, Weir , p. 32, 0. P. 0., 349. Nor lias be power to send the case for inquiry to 
another Magistrate .—Queen v. Velayudam, I. L. R., 4 Mad., 233; Proceedings , 
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Ch. XXIV 6 Mad. U. G. R., Appx. ii. See, however, Reg. v. Mangla Bhulia , 7 Bom. fl. 0. R., 
a. 860 Or., 69, where it was held that a District Magistrate may refer for trial to a full- 

S ower Magistrate a case submitted to such District Magistrate by a Subordinate 
lagistrate. 

The word *order * in this section, associated as it is with the words ( judgment 
and sentence,* it was held, means a final order, i. e., one disposing of the case so far as 
the Magistrate, to whom a Subordinate Magistrate submits the proceedings of the case 
for higher punishment, is concerned. It does not deprive that Magistrate of the 
exercise of liis discretion as to its being a proper cose for the Sessions and of the 
power of committing it for trial given to him by the Code. See Empress v. 
Abdulla , I. L. R., 4 Bom. (F. B.), 240, and Empress v. Haria Tellapa , I. L. R., 
10 Bom., 196. But see In re Chinnimarigadu , I. L. R., 1 Mad., 289. In In re 
Bhickaree Mullick , 10 W. R., Cr., 50, it was held, that when a case is committed 
to a Magistrate under this section, he alone has jurisdiction, and cannot commit to 
the Sessions on the ground that he considers the sentence which he is empowered 
to inflict insufficient. 

In the case of Empress v. Haria Tellapa , I. L. R., 10 Bom., 196, a second class 
Magistrate under this section transmitted a case to a Subdivisional Magistrate, 
being of opinion that a moro severe punishment should be inflicted than he 
himself was empowered to give. The Subdivisional Magistrate, instead of disposing 
of the case, returned it to the second class Magistrate for committal, and thereupon the 
latter committed it. It was held that, in thus returning the case, the order 
of the Subdivisional Magistrate was illegal, as he was bound to pass a final judg¬ 
ment, sentence, or order. 

When the proceedings in a case tried by a Subordinate Magistrate are sub¬ 
mitted to a District Magistrate to pass sentence upon the accused, the accused is 
entitled to be present at the passing of the sentence (Reg. v. Ragha Naranji , 
7 Bom. H. C. R., Or., 31), and to be heard in his defence.— Reg . v. Ounesh Sircar , 
7 W. R., Cr., 38. So the accused person is entitled to be present before the District 
Magistrate when he takes into consideration the finding and proceedings of the 
Subordinate Magistrate, even though the District Magistrate does not examine the 
parties, or recall and examine any witness who may have already given evidence 
in the case, or may not call for and take any further evidence : inasmuch as the 
accused person will be at liberty to contend before the District Magistrate that 
there is no sufficient cause made against him for a conviction, and the District 
Magistrate, if he concur in that view, will be at liberty to order an acquittal and 
discharge.— Bomb. H. C. Cir ., 40. See note to s. 437, posi. 

In the case of In re Chinnimarigadu , I. L. R., 1 Mad., 289, it was held, that a 
Magistrate to whom a case is referred for enhancement of punishment may order 
the committal of the case for trial by the Sessions Court. 

Appeal .—See ss. 407 and 408, infra. 

350. Whenever any Magistrate, after having heard and 
recorded the whole or any part of the 
miSenfou 11 "ide°n“e evidence in an inquiry or a trial, ceases to 
partly recorded by one exercise jurisdiction therein, and is suc- 
Mugistrate and partly cee( j e< j by another Magistrate who has and 

who exercises such jurisdiction, the Magis¬ 
trate so succeeding may act on the evidence so recorded by his 
predecessor, or partly recorded by his predecessor and partly 
recorded by himself; or he may re-summ on the witnesses and 
r e-com mence the inquiry or trial: 

Provided as follows :— 

(a) In any trial, the accused may, when the second 
Magistrate commences his proceedings, demand that the wit¬ 
nesses or any of them be re-summoned and re-heard : 
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n h ttvttt T^ie following rules are in foroe in the-Punjab 

* 8608 . The triangle should be boarded on the side next the offender, so as to prevent' 

301-802 the possibility of the ratan curling round and touching the front or any other part 
of his person. ’ 

The punishment is never to be inflicted in public, or in front of the cutcherry, 
but always witl^n some walled enclosure, either the jail, lock-up, treasury or any. 
other oonvecientLl^o.and in presence of a Magistrate, and, when practicable, of (i 
medical officer. ouj^rin'bxndents of Juils have been invested by the Local Govern¬ 
ment with powers of a Magistrate of the third class with a view to sentences of 
whipping being executed in theJr presence.— Smyth , p. lid. 


391. When the accused is sentenced to whipping in 

Execution of sen addition to imprisonment in a case which 
tfnee^f whipping, e ui is subject to appeal, the whipping shall not 
addition to imprisou- be inflicted until .fifteen days from the date 
ment * of the sentence, or, if an appeal be made 

within that time, until the sentence is confirmed by the Ap¬ 
pellate Court: but the whipping shall be inflicted as soon as 
practicable after, the expiry of the fifteen days, or, in case of* 
an appeal, as soon as practicable after the receipt of the order 
of the Appellate Court confirming the sentence. 

The whipping shall be inflicted in the presence of the 
officer in charge of the jail, unless the Judge or Magistrate 
orders it to be inflicted in his own presence. 


Compare 8.310 of Act X of 1872, and Act IV of 1877, s. *87. As to the last 
paragraph, see s. 311 of the same Act as amended by Act XI of 1874, s. 33. 

The following rule is in force in Bombay : — 

In returns to writs in cases wherein the punishment of whipping has been 
awarded in addition to imprisonment, it should be certified whether the whipping 
has been actually inflicted .—Bombay Gazette , 1879, pp. 471, 475. 

When a sentence ha9 been carried into effect in the presence of the Magistrate 
who passed it, it is the duty of the Magistrate to record the fact.— Mad . H. C. Pro., 
1 5th July 1864, Weir , p. 47. 

In the Punjab, till Superintendents of Jails are invested with the,powers of a 
Magistrate of the third class, with a view to sentences of whipping being executed 
in their presence .—Panjab Gazette , 1873, p. 76. 


392. In the case of a person of, or over sixteen years of 
age, whipping shall be inflicted with a 
unUhment ,nfl,cting light ratan not less than half-an-inch in' 

diameter, in such mode, and on such part 
of the person, as the Local Government directs ; and, in the, 
case of a person under sixteen years of age, it shall be inflicted!, 
in the way of school-discipline with a light ratan. 

Limit of number of In no case shall such punishment 
•tripe*. exceed thirty stripes. 

_ Ai to the first paragraph, oompare Act X of l872, s. 311, para. 1; Act X 
.878, b. 108; Act IV of 1877, •. 188. The provision as to the size of the ratan 
is new. 

8 ee note to s. 390, supra, SSI. As to the last paragraph, oompare Act X of 
1872 , b. 311, pare. 2. 
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• 

% * "(c.) Judicial Officers shall in all cases take care to sign their names distinctly Ch. XXVIII 

'and legibly.— C. O. No. 4 of 13/A March 1876, Wilkins, p. 119. sees. 

(d.) the request of the Government of Bengal, nil Judicial Officers are 889-890 
reminded that, in the case of all documents which nre required by law to be signed , 
the impression of a stamp bearing the officer's name is insufficient and illegal.— 

C. O. No. 8 of 18/A August 1882, Wilkins, p. 119. See Subrctfianya v. Queen , 

I. L. R., 6 Mad., 396. -* -• 

t • Section 69 of the Penal Code provides :— 

If, before the expiration of the term of impriaffiment fixed in default of pay¬ 
ment, such a proportion of the fine be paid or levie^ that the term of imprisonment 
suffered in default of payment is not less than proportional to the part of the 
fine still unpaid, the imprisonment shall terminate. 

Illustration. 

A is sentenced to a fine of one hundred rupees, and to four months* imprison¬ 
ment in default of payment. Here, if seventy-five rupees of the fine be paid or 
levfed before the expiration of one month of the imprisonment, A will be discharged 
ns soon as the first month has expired. If seventy-five rupees be paid or levied 
at the time of the expiration of the first month, or at any later time while A con¬ 
tinues in imprisonment, A will be immediately discharged. If fifty rupees of the 
fine be paid or levied before the expiration of two months of the imprisonment, 

A will be discharged us soon ns the two months are completed. If fifty rupees be 
paid or levied at the time of the expiration of those two months, or at any later 
time while A continues in imprisonment, A will be immediately discharged. 

389. Every warrant for the execution of any sentence 

Who may issue war- may be issued cither by the Judge or 

Magistrate who passed the sentence or by 
his successor ii> office. 

This section corresponds with s. 307, last paragraph, of Act X of 1872, and 
s. 185, last sentence, of Act IV of 1877. See Chunder Coomar Mitter V. Modkoo- 
soodun Dey , 9 W. It., Cr., 50. 

390. When the accused is sentenced to whipping only, 

Execution of sen- the sentence shall be executed at such 

tenee of whipping only, place and time as the Court may direct. 

This section corresponds with s. 302A, cl. 2, of Act X of 1872, and Act XI of 
1874, a. 32. See s. 183 of Act IV of 1877. 

Under s. 394, post, a sentence of whipping must not be imposed unless the offend¬ 
er is it a fit state of health, and under s. 393 cannot be indicted by instalments. 

Sentences of whipping as a sole punishment in the North-Western Provinces, 
ordered by any Magistrate, are to be carried out, at the court-house of the Magistrate 
.jof the District, in the presence of the Magistrate or medical officer at a fixed time at 
the qjose of each day. The flogging is to be inflicted with as much privacy as may 

! e practicable .—N . W. P. Gazette , 1878, p. 718. 

Section J. of Act VI of 1864 (the Whipping Act) directs that, in addition to the 
ueishi&nts described in s. 53 of the Penal Code, offenders are also liable to 
hipping under the provisions of the said Code, and it has been declared under the 
authority vested in the Lieutenant-Governor by s. 392 of Act X of 1882, that this 
punishment “ahull, in the case of an adult,** be inflicted on the breech with a 
ratan* not exceeding half an inch in diameter. The Government further enjoins 
that “ on all occasions precautions should be taken to prevent the blows from fulling 
on any other part of the person.*'— Calc . H. C. C. O., No. 2 of 8/A April 1864, 

Wilkins, p. 148. • 


* Circular of the Government of Bengal to all Commissioners, No. 1329. dated 
29th February 1864. 
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Ch. XXVIII V. Each realization will be checked by the District Registrar of Fines. • 

sees. VI. The realization of each Court will be checked and certified once a month 

387-888 by the presiding officer of the Court, or in the case of fines imposed by the Sessions 
Court, by the Magistrate of the District. 

VIL An inspection of the district register of fines will always at once show 
every stage of'each transaction, and if thought proper, quarterly, half-yearly or 
annual audits can be held of the whole fine transactions of the period by comparing 
each entry of the registerw'th the record of the case and the credit in the treasury. 
The officer in charge of the wie department should occasionally test the correctness 
of the entries in the district fine register by comparing some of them with the 
records of the cases to which thy relate aud with the credits in the treasury. 

387. Such warrant may be executed within the local 
r Eflect of such war- limits of the jurisdiction of such Court, 

rftnt - and it shall authorize the distress and sale 

of any such property without such limits, when endorsed by 
the Ihstrict Magistrate or Chief Presidency Magistrate within 
the local limits of whose jurisdiction such property is found. 

This section consolidates tlic provisions of s. 307, para. 2, of Act X of 1872, 
and s. 185, para. 2, of Act IV of 1877. Sec s. 105 of Act X of 1875. 

See notes to preceding section. 

388. When an offender has been sentenced to fine only, 

Suspension of exe- and to imprisonment in default of payment 
cution of sentence of of the fine, and the Court issues a warrant 
imprisonment. under section 386, it may suspend the 

execution of the sentence of imprisonment and may release 
the offender on his executing a bond, with or without sure¬ 
ties, as the Court thinks fit, conditioned for his appearance 
before such Court on the day appointed for the return to such 
warrant, such day not being more than fifteen days from the 
time of executing the bond ; and in the event of the fine not 
having been realized, the Court may direct the sentence of 
imprisonment to be carried into execution at once. 

See s. 185 of Act IV of 1877. 

Tender this section, the Court, in a case where an oilender has been sentenced to 
fine only, and to imprisonment in default of payment of fine, Las power to suspend 
the execution of the sentence of imprisonment and release him on his furnishing ' 
security, the event of the fine not being paid, the Court may direct tbe sentence 
of imprisonment to be carried into effect. The provisions of the section are new. 

Form of process , sentence , and order .—(a.) In every sentence or ‘orde* made 
by a Criminal Coort, the jurisdiction of the Judge or Magistrate making it shod Id 
distinctly appear on the face thereof.* ° 

(6.) In every process and every sentence or order (of whatever description) 
issued by a Judicial Officer, for whatever purpose it may bo issued or made, the 
name of the District and of the Court from which tbe same is issued, and also the 
. name and powers of the officer issuing or making it, shall be clearly &t out in such 
m'&nner that it may be easily read. 


* When the law empowers Magistrates of a particular grade to do a particular act or make 
a certain order, it should always appear on the proceedings that the Magistrate making the 
order or doing the act is a Magistrate who hod jurisdiction to do it.—(22 W. B., Cr. R., 30.) 
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f)e •returned forthwith to the Magistrate, who, when the offender is in prison, will 
at once notify under his hand and seal the payment to the Superintendent of the & 880 
*Jail. If, on the other hand, the fine is not paid within fourteen days, the warrant 
will be returned with an endorsement certifying what has been done under it. In 
either case the work of the police is finished. 

Payments certified by the police will be entered at once in the appropriate 
columns of the Magistrate's fine register, and the certificate will be attached to the 
fild of the oase. ; 

* Where a period of grace has been allowed, as provided in para. 8, the Magis¬ 
trate should, after the expiry of that period, proceed at once to issue a warrant for 
the distress and sale of the offender's moveable property, instead of issuing an order 
to the police. 

Wnen an order to the police has been issued under the preceding paragraph, 
and a return has been received thereto that the fine has not been fully realized by 
the efforts of the police, a warrant should be issued (Appendix D) for the levy oof 
the amount still due by distress and sale of the offender's moveable property. The 
warrant should, except when issued by a tahsildar for execution in his own tuhsil, or 
ns provided by the next paragraph, be addressed to the tahsildar within whose juris¬ 
diction the offender resides. Warrants for levy of fines received by the Magistrate 
of the District should also be executed through the tahsildars in the same manner as 
warrants issued by Magistrates. 

m Warrants issued for execution in cantonments must be executed by the officers 
of the Cantonment Magistrate's Court. 

Formalities are to be observed in attachment, sale, and adjudicating upon objec¬ 
tions similar to those in force in the execution of civil decrees. Agricultural instru¬ 
ments should not ordinarily be attached. 

When an objector comes forward, he should be warned of the penalties con¬ 
tained in s. 207 of the Penal Code against a fraudulent cluim to property to prevent 
its seizure in satisfaction of fine, and the objection should then be inquired into and 
disposed of either by admitting the claim or referring the objector to a civil action 
if liis claim seems groundless. 

The officer conducting the sale of attached property is entitled to the follow¬ 
ing commission : — 

If the sale-proceeds do not exceed Us. 5,000, at 5 per cent. 

If the sale-proceeds exceed Us. 5,000, at 5 per cent, on Us. 5,000, and at J per 
cent, on the remainder. 

Fines realized by tahsildars are be reported at once to the Magistrate execut¬ 
ing the sentence. 

All Magistrates and officers in charge of Police-stations, Tahsildars, and 
Superintendents of Jails must receive fines when tendered, and give receipts in the 
form mnrked*E. 

Fines may bo paid either in the district in which the offender was sentenced, or 
in the district to which he has been transferred to undergo his imprisonment. 

Precise directions are given as to how sums received by judicial officers and tbo 
police iu payment of fines are to be disposed of. 

Directions are also given as to the observance of the orders of the account 
■'department, the duties of the District Ucgistrar of Fines, the returns to fee sub¬ 
mitted to the Sessions Judge, and the duties of Superintendents of Jails on receiving 
intimation of the payment of fines. 

A ^careful observance of the foregoing directions will result fa the following 
checks *— 

I. Every fine imposed by Courts exercising jurisdiction fa the district will be 
entered in the fine register. 

IL When the fine has been paid into Court, the fact'will appear in the proper 
register under the hand of the Judge or Magistrate, and 0,1 “le of the case. 

III. When the police have realized a fine in wbo/e °r in part, a certificate of 
whnt has been done will be with the record, and the amount realized will appear 
in the fine register. 

IV. When the police have not realized the fine, this fuct will appear from 

the record, and the subsequent proceedings of the tahsildar will show wnat steps 
have been taken for forcible levy. . • 
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Oh.XXVIII With reference to this point, the following order, issued in tho Bombay ‘Pres^- 

0. 880 dency under the corresponding section of ActX of 1872, is of importance:— 

The attention of Sessions Judges and Magistrates is called to s. 70 qf the Indian 
Penal Code and 8. 307 (386) of the Code of Criminal Procedure, and to the . fact 
that proceedings are seldom taken to recover fines after the imprisonment in default 
has expired. If, at any time subsequent to the return of the original warrant and 
within a period of six years from the passing of the sentence, the fine, or any part 
of it, remains unpaift, andvthe Court which passed the sentence, from informAion 
gained in any way, has reason to think that any moveable property belonging to the 
offender is within its jurisdiction, it should issue a fresh warrant for the attachment 
and sale of that property within a specified period, returnable within a certain time. 
— Bom. H . C. Cir . No. 44, Bombay Gazette, 1879, p. 475. 

Panjab .—In the Punjab, instructions, of which the following is a summary, 
have been issued relating to the realization of fines; see Panjab Gazette , 1879, 
pp. 92—99. 

Fines should never be excessive with reference to the means of the offender, 
and the amount imposed should always be distinctly explained to the person sen¬ 
tenced. All fines are leviable by distress within six years, or during the term of 
imprisonment of the offender, if this be more tliuu six years ; but this provision of 
the law is permissive, and not imperative, and the Court should exercise its discre¬ 
tion us to whether, after the release of the offender, any further steps should be 
taken towards the realization of the fine, and should not proceed if it appears tlurt 
tho non-payment of the fine was owing to poverty and not to contumacy. 

Every Court should keep a separate register of fines in the vernacular in the 
form marked A, and a general register of fines should be kept at the headquarters 
of each district. 

If ut the time of sentence the prisoner tenders the whole or part of the fine, 
the amount must be received and a receipt given in the form marked E. If paid in 
full, an entry to that effect must be made on the file of the case. 

When fine is the only punishment imposed for a bailable offence, the offender 
may be allowed a period of gruce, not exceeding fourteen days, so as to admit of his 
making arrangements for the payment of the fine. In default of payment, steps 
must be taken for imprisonment or realization, as the case may require. 

If the fine be not paid in full at the time of sentence or within the period of 
grace allowed, the Court imposing the fiue should proceed ns follows :— 

(a.) If the fine was imposed by a Court of Session, the Judge should, in the 
abseuce of any special directions to the contrary in the law 
In Sessions Courts. under which the fine was imposed, issue, under s. 307 (386) 

of the Criminal Procedure Code, a warrant in the annexed 
form (Appendix B) to the Magistrate of the District for the levy of the amount 
due by distress and sale of the offenders moveable property. In cases in which the 
whole or a portion of the fine has been awarded in compensation or reward, this 
should be distinctly noted in the warrant. The Magistrate of the District to whom 
the warrant is addressed will, on receipt, cause the particulars to be entered* in the 
proper page of the general fine register, and the District Registrar of Fines will 
then be responsible that the proper steps, as hereinafter provided, are tuken for the 
realization of the fine. 


( b .) If the fine was imposed by a Magistrate, and no period of grace has been 
allowed, a separate written order should, in the absence of 
In Magistrates’ Courts, an y special provision of law to the contrary, be prepared 

the police t^demancfpay- ?? d ®'8 ned & .the- Magistrate and sealed *ith Jbe sealof 
meQ ™ v J his Court. This order should be in the annexed fofm 

(Appendix C) and should be addressed to the Court 
Inspector, or Naib Court Inspector, or other official discharging the dutieft of Court 
Inspector, where the Court is provided with such an official; otherwise to the officer 
in charge of the Police-station within whose limits the person sentenced resides. 

A copy of the order should also be given to the person sentenced, and he should 
be informed that, in default of voluntary payment within the period named therein, 
a warrant to levy the amount by distress will issue. The order, it will be observed, 
is returnable after fourteen days. If, during that period, the fine is paid in full to 
the police, the order with an endorsement showing the date of realization and also 
the date of payment into the treasury with the number of the treasury receipt will 
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J *(c) The Sessions Court shall also, on the last day of each month, transmit a ch. XXVIII 
statement, in the like form, to the officer in charge of the treasury: b, 880 

(d) Tha returns received from the Magistrates shall be compiled in the Sessions 
Court into a consolidated statement and transmitted to the High Court under 
flying seal through the officer in charge of the district treasury and the Account¬ 
ant-General.—Fide infra, para. (5), and also II. C. Pro., 12 th March 1879: 

(e) When a sentence of fine is reversed on appeal, on order of refund in 
the form prescribed in Appendix II shall be granted by* the Court reversing the 
sentence: 

(/) When a sentence of fine is reversed on a reference to the High Court, the 
order of refund shall be granted by the Court which referred the proceedings for 
the orders of the High Court.— Mad. H. C. Pro., 1 5th December 1874, Weir, p. 13. 

(5.) The consolidated statement of fines referred to in cl. (d), supra , will be 
passed on to the High Court, after being checked in the Accountant-Generars 
office, the Sessions Courts being called upon to explain any diflerences discovered 
between the statements and the treasury accounts. 

When a fine is repaid under an order of refund, the treasury officer shall certify 
in the refund voucher, that the payment has been made after comparison with, and 
note on, the consolidated statement. In the absence of such certificate, the Account¬ 
ant-General will not accept charges for refunds of fines.— Mad. H . C. Pro., 30 th 
April 1878 and 1 5th January 1879, Weir , p. 13. 

(6.) Whenever a fine or a portion thereof is awarded as compensation, only 
the nett amount (if any) of the fine,—that is to say, the amount of the fine, minus 
the amount awarded as compensation,—shall be entered in column 4 of the monthly 
statement of fines. 

Column 3 shall show the amount of fine awarded as compensation, and this 
amount shall be retained in deposit in the revenue treasury, subject to the order of 
the Court awarding compensation, or of the Court of Appeal or Revision. 

The amount so retained shall be paid to the paaty entitled to it, on such party , 
producing a certificate from the Court which made the award, to the eflect that 
either the sentence and award have been confirmed on appeal, and that no order 
has been received from a Court of Revision modifying or reversing the order; or 
that the appeal time has expired, and that no appeal has been preferred, and that no 
order has been recoived from a Court of Revision modifying or reversing the order 
of compensation. 

When the original Court is unable to certify whether or not an appeal has 
actually been preferred, the party entitled to the compensation may apply to the 
Appellate Court to certify whether or not any appeal has been preferred, and on 
such application, the Appellate Court shall grant the required certificate.— Mad. 

II. C. Pro., December 1878, Weir, p. 14. 

(7.) A sentence must impose a specific fine on each prisoner ; imposing a fine 
on the prisoners individually and collectively is illegal; certainty is as essential as 
iu a sentence of imprisonment.— Mad. II. C. Pro., 1UA November 1869, Weir, p. 14. 

Bombay .—In Bombay, when any Court recovers a fine, or any portion thereof, 
inflicted upon a prisoner who is already in jail, or who is liable to be further detained 
in jail in default of payment of that fine, such Court shall be held responsible for 
the immediate communication to the jailor of the amount of the fine so recovered.— 
Bom.*Cir., 7th May 1881. 

Although a. 70 of the Indian Penal Code gives the power to levy a fine at any 
time witJiin «ix years, neither that section nor s. 307 (386) of the Criminal Proce¬ 
dure Coufe requires that the power should be exercised in every case. The law is 
merely permissive, and not imperative. When efforts have been made to realize a 
lino by ,distress and sale, and when the offender has undergone the imprisonment 
awarded in default of payment of fine, the Court should exercise its discretion, 
according to the circumstances of each particular case, - as to whether, after the 
release of the prisoner, any further steps should be taken towards the realization of 
the fine within the period allowed by law. If there is reason to believe that the 
offender was able to pay, and would not, preferring to undergo imprisonment, the 
law should be strictly enforced; but if it appears that the fine was not paid for want 
of means, or that its realization would be ruinous to the offender or his family, it is 
not desirable that further steps should be taken.— Smyth, p. 108. 
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Ch. XXVIII In the case of Queen v. Jungli Beldar , 8 B. L. R., Appx., 49, Aikslie, J., saitf: • 
a. 880 “ Directly on passing a sentence, which includes a fine leviable by'distress, whether ' 

that be the only punishment or not, and whether any provision be made for 
imprisonment on default of payment or not, it shall be luwful for the Magistrate 
to issue his warrant for the levy of the fine by distress and sale of the goods of 
the offender—that is, imprisonment and distress may be simultaneously ordered." 
See Queen v. Modoosoodun Bey , 3 W. 11., Cr., 61. 

Procedure for thP levy of fines in Bengal .—A warrant issued under s. 386 #f 
the Code of Criminal Procedure for the levy of a fine should be directed to a Police-’ 
officer, and the authority issuing it should set a time for the sale and for the return 
of the warrant. If no one claims the property distrained, the Police have the 
power of selling it within the time specified in the warrant, without any previous 
t reference to the Magistrate; if a claimant come forward, then the ownership of the 
property distrained must be determined by the Magistrate and not by the Police. 
If £t any time subsequent to the return to the wnrrrant, and within the period of 
six years from the passing of the sentence, the fine or any part thereof remains 
unpaid (s. 70 of Penal Code), and the Magistrate has, from information gained in 
any way, reason to think that any moveable property belonging to the offender is 
within his jurisdiction, he should issue a fresh warrant for the attachment and sale 
of such property. Such warrant should be made returnable within a certain time.— 
Calc . H. C . C. O., No. 8 of 2 '2nd June 1864, Wilkins, p. 118. 

The warrant to be sent to the officer in charge of the jail under s. 385 shall 
set out in full the sentence passed. So fur as the sentence is for imprisonment, the 
jailor shall give effect to it according to the terms of the warrant. Such portion 
of the sentence as directs imprisonment in default of payment of fine snail be 
carried into effect by the jailor subject to the provisions of ss. 68 and 69 of the 
Penal Code. It is not the duty of the jailor to levy a fine, nor can lie be required 
to receive it. The levy of a fine imposed by a Sessions Judge by distress and sale 
of the property of the accused is to be made under a special warrant issued for 
that purpose only under s. 386, and not under a duplicate of the warrant sent 
to the jailor under s. 38 5.—Calc, HC. C. O., No. 1 oftith February 1880, 
Wilkins, p. 3. 

Madras .—The following orders as to fines have been issued by the Madras 
High Court:— 

(1.) The chief ministerial officer of every Court will be held responsible that, 
upon the realization of a fine, to the non-payment of which a sentence of alter¬ 
native imprisonment has been attached, immediate intimation be given to the Jail 
authorities.— Mad . II. C. Pro12th March 1867, Weir , p. 12. 

For procedure when the convict is transferred to another jail, and the fine is 
realized by the Court which passed the sentence, vide Q. O ., 19 th April and 28 th 
September 1876, Weir , p. 12. 

(2.) When a fine is imposed in addition to transportation, and the whole or 
part of that fine is afterwards levied, the fact should be notified to the authoijties 
of Port Blair.— Mad. H. C. Pro., 12 th November 1870, Weir , p. 12 . 

(3.) Memorandums showing the amount of all fees, fines, and penalties levied 
during the month are to be forwarded by every magisterial officer to the District . 
Magistrate on the last day of each month, and a general statement is to be prepared 
by him and forwarded to the Court of Session. A complete memorandum will 
then be forwarded by the Court of Session to the High Court.— Mad. H. C. Pro., 

21 st December 1868 and 9/A February 1869. And this memorandum is «iot super¬ 
seded by the following proceedings of the High Court, dated 15th December • 
1874.— Mad. H. C. Pro., 26/A February, 24/A March, and 16/A August 1875, Weir, 
p. 12. 

(4.) The following rules relate solely to fines imposed by Criminal Courts . 

(a) Fines when paid shall be sent with as little delay as possible tp the nearest 
treasury : 

(b) On .the last day of each month, Magistrates of all grades shall transmit 
to the Sessions Court, and to the officer in charge of the treasury, a statement in 
the form prescribed iu Appendix II, showing the amount of fines actually levied 
during the month: 
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be imprisoned until be gives security” is bad.— Mailamdi Fakir v. Taripulla Ch.XXVIII 
Pramanik , I. L. R., 8 Calc., 644. seos. 

In the case of Shamsonnessa Begum v. Love , I. L. R., 4 Calc., 527, it appeared 885-386 
that a Sheriff's officer delivered over to the officer in charge of the Alipore Jail 
a judgment-debtor who had been duly committed to the Presidency Jail. It was 
held that the imprisonment was unlawful. 

,J . 385. When the prisoner is to he con- 

tobeTodged! 111 * wh ° m fined in a jail, the warrant shall be lodged 

with the jailor. 

This section corresponds with s. 304 of Act X of 1872, omitting the provision ~ 
that, if the jailor should not be in the jail, the warrant should be lodged with his 
deputy; and that if he should have no deputy, with any officer then being in^he 
jail. See also Act X of 1875, s. 104. 

A separate warrant should be issued in the case of each prisoner.— C. O. 

No. 6 of 23 rd February 1870, Wilkins , p. 3. 

Warrants of imprisonment directed to Superintendents of District Jails should 
be in the English language, and warrants directed to the keepers of Subdivisions! 
lock-ups should issue in the vernacular, except where the sentence is for imprison¬ 
ment of a longer term than 15 days, in which case the warrants issued by Sub- 
divisional authorities should, if possible, be in Euglish.— C. O . No. 10 of 27 th 
August 1873, Wilkins, p. 3. 

Act V of 1871 contains the following provisions as to prisoners in the mofussil 

Officers in charge of prisons situate outside the local limits of the ordinary 
original civil jurisdiction of the High Courts at Fort William, Madras, and Bombay 
are competent to give effect to any sentence or order* or warrant for the detention 
of any person passed or issued by any Court or tribunal acting under the authority 
of Her Majesty or bf the Governor-General in Council or of any Local Govern¬ 
ment.—5. 16. 

A warrant under the official signature of an officer of such Court or tribunal 
is sufficient authority for holding any prisoner in confinement, or for sending any 
prisoner for transportation beyond the sea in pursuance of the sentence passed 
upon him.— S . 17. 

Any officer in charge of a prison doubting the legality of any warrant sent to 
him for execution, or the competency of the person whose official seal and signa¬ 
ture are affixed thereto to pass the sentence and issue such warrant, shall refer 
the matter to the Local Government., by whoso order in the case such officer and 
all other public officers shall be guided as to the future disposal of the prisoner. 

Pending any such reference, the prisoner may be detained in such manner with 
such restrictions and mitigations as may be specified in the warrant.— S. 18. 


386. Whenever an offender is sentenced to pay a fine, 
the Court passing the sentence may, in it's 
JTarrant for levy of discretion, issue a warrant for the levy of 

the amount by distress and sale of any 
moveable property belonging to the offender, although? the 
1 sentence directs that, in default of payment of the fine, the 
offender shall be imprisoned. 

„ This section corresponds with s. 307, para. 1, of Act X of 1872; see s. 105 of 
Act X of 18JT5 and s. 185 of Act IV of 1877. 

For form of warrant to levy fine by distress and sale, see Sched. V, No. 37. 

Any fee which a Criminal Court orders to be repaid to a complainant under 
s. 31 of the Court Fees Act^ 1870, shall be regarded as a fine, subject to the pro¬ 
visions of s.308 (s. 545 of this Code) of the Code of Criminal Procedure.— Bombay 
Gazette , 1879, p. 475. 
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Ch. XXVIII Transportation. —In every case in the Panjab in which a sentence of transport- • 

0 . 884 ation for life is passed on a woman for the murder of her infant child, the file of 4 * 
the case must, after the expiration of the period allowed for appeal, if it has not 
been previously submitted, be forwurded to the Registrar of the Chief Court, for 
submission to the Local Government, with a view to the consideration of the ques¬ 
tion whether any commutation or reduction of the sentence should be allowed.— 
Panjab Gazette, 1879, Part III, p. 1879. 

In all cases in Bengal, where the accused is a soldier or person holding ary 
rank in the army, the warrant for detention or imprisonment shall set forth accu-* 
rately the rank of the prisoner and the regiment or military department to which 
he belongs.— Calc. H. C. C. ONo. 12 of 28th November 1873, Wilkins, p. 3. 

So, in the Panjab, whenever a soldier is committed to jail, whether for trial or 
under sentence, his military rank shall always be stated in the warrant of commit¬ 
ment, in order that the notice may be given to the military authorities of the day 
and hour on which the imprisonment of such person will expire, as required by the 
33rd clause of the Mutiny Act.— Smyth, p. 148. 

384. Every warrant for the execution of a sentence of 
Direction of warrant imprisonment shall be directed to the officer 
for execution. in charge of the jail or other place in which 

the prisoner is, or is to be, confined. 

Compare s. 303 of Act X of 1872, Act X of 1875, ss. 103 and 104, and 
Act IV of 1877, s. 184. 

The signature of the Magistrate to a warrant should not be affixed by a stamp. 
—Subramanya v. Queen , I. L. R., 6 Mad., 396; C. O. No. 8, 18/A August 1882, 
Wilkins, p. 119. 

The warrant to be sent to the officer in charge of the ja : l under s. 385 shall 
set out in full the sentence passed. So fur as the sentence is for imprisonment, 
the jailor will give effect to the terms of the warrant. Such portion of the sentence 
as directs imprisonment in default of payment of fine will be carried out into eflect 
by the jailor, subject to the provisions of ss. 68 and 69 of the Penal Code. 
It is not the duty of the jailor to levy a fine, nor can he receive it. The 
levy of a fine imposed by a Sessions Judge by distress and sale of the pro¬ 
perty of the accused is to be made under a special warrant issued for that pur¬ 
pose only under s. 386, and not under n duplicate of the warrant sent to the jailor 
under s. 385.— C. O. No. 1 of Oth February 1880, Wilkins, p. 3. 

Sessions Judges are required by s. 386 to furnish Magistrates with copies of 
their findings and sentences; the copy of the latter should be taken from the record 
of the trial, and not from the warrant issued to the officer in charge of the jail.— 
Calc. H , C. C. O., No. 12 of2\st February 1880, Assam Gazette, 1880, p. 13JL 

Warrants of imprisonment directed to Superintendents of District Jails should 
be in the English language, and warrants directed to the keepers of Subdivisional 
lock-ups should issue in the vernacular, except where the sentence is for imprison¬ 
ment of a longer term than fifteen days, in which case the warrants issued by 
Subdivisional authorities should, if possible, be in English.— Calc. H. C. C. ONb. 10 
of 27th August 1873, Wilkins, p. 3. 

A separate warrant should be issued in case of each prisoner.— <J. O. No. 6, 
23 rd*February 1870, Wilkins , p. 3; Mad. H. C. Pro*, 13/A March 1868f Weir^ 
p. 46. 

In Madras, also, it has been directed that all warrants or orders addressed to 
officers in charge of jails or magisterial officers shall, wherever practicable, be pre¬ 
pared in the English language {Mad. H. C. Pro., 8/A February 1867, Weir, p. 46),'* 
and that all such warrants and orders should be addressed to the officer in charge 
of the jail and sent direct to him.— Mad. H . C. Pro., Oth January and 8th February 
1867 and 13/A March 1868, Weir, p. 46. 

A sentence of imprisonment ought to commence from the time the sentence 
is passed.— In re Krishnanund Bhuttacharya, 3 B. L. R., Ap. Cr., 50. A definite 
period of imprisonment must be stated. Thus, an order directed a person “to 
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* t A separate warrant should be issued in the case of each prisoner.—Caic. H. C. Ch.XXVIII 

•*C. 0., No. 6, dated 23 rd February 1870, Wilkins, p. 3 ; Madras H . C. Fro., 13 th secs. 

March 1868, Weir , p. 46. 382-888 

For form of warrant on a sentence of death, see Sched. V, No. 35, and for 
form of warrant after a commutation of sentence, see Sched. V, No. 36. 

The Sessions Court has no power to postpone the execution of a sentence of 
death confirmed by the High Court.— Mad. H. C.*Pro ., 4 th June 1879, Weir, p. 37. 

m 

382. If a woman sentenced to death be found to be preg¬ 

nant, the High Court shall order the exe- 

piui sentence on prog- cutiou of the sentence to be postponed, 
nant woman. and may commute the sentence to trans¬ 
portation for life. „ 

This corresponds with s. 306 of Act X of 1872, and with s. 114 of Act X of 
1875, adding the words ‘ to transportation for life.' 

The High Court is the only judicial tribunal in which the law has vested the 
powers of postponing the execution of n sentence of death confirmed by it. 

Thus, where a Sessions Judge, on learning of the pregnancy of a prisoner whose 
sentence of death was confirmed by the Madras High Court, directed that the sentence 
. should be suspended until forty days after her delivery, the High Court held, that 
the order wus ultra vires , and that, in tho exigencies of the situation, he should have 
suspended the execution of the sentence of death until such time as the order of 
the High Court could be obtained.— Mad . H. C . Pro., Mh June 1879, Weir, p. 36. 

383. Where the accused is sentenced to transportation 

Execution of sen- or i m P r lsonment in cases other than those 

tencea of transport- provided for by section 381, the Court 
tion or imprisonment passing the sentence shall forthwith for- 

ward a warrant to the jail in which he is 
to be confined, and, unless the accused is already confined in 
such jail, shall forward him to such jail, with the warrant. 

Compare s. 302A, cl. 1, of Act X of 1872 (s. 32 of Act XI of 1874), which, how¬ 
ever, applied only to Courts inferior to Courts of Session. Act IV of 1877, s. 183. 

A sentence of imprisonment ought to commence from the time the sentence 
is passed .—In re Krishnanund Bhuttacharjee, 3 13. L. R., Ap. Cr., 50. 

The following rules are in force iu Bombay : — 

Every Criminal Court when it passes a sentence of imprisonment or transporta¬ 
tion, *hall endorse on the back of the warrant with which it forwards the convict 
to the jail, the following particulars : — 

Age of convict: 

Caste of ditto: 

Place of residence of ditto : 

"Plea of ditto: 

Opinion of the assessors (where the trial has been conducted with the aid of 

, IfSat the trial any previous conviction has been established, the folltfaing 
particulars shall also be giveu:— 

Njune of the offence of which the convict was previously convicted : 

Sentence passed upon him : 

* Date of said sentence : 

Nome and designation of trying authority : 

The above particulars shall be written in the same language in which the 
warrant itself is written.— Bombay Gazette , 1879, p. 471. 

The signature of a Magistrate to a warrant should not be affixed by a stamp. 

— Subramanya v. Queen, I. L. R., 6 Mad., 396 ; C. O. No. 8, 18/A Aug. 1862, 

Wilkins, p. 119. 
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CHAPTER XXVIII. 

OF EXECUTION. 

381. When a sentence of death passed by a Court .of 

Execution of order „ Session is submitted to the High Court 
passed under section for confirmation, such. Court of session* 
376, shall, on receiving the order of confirma¬ 

tion or other order of the High Court thereon, cause such order 
to be carried into effect by issuing a warrant or taking such 
other steps as may be necessary. 

This section corresponds with s. 301, pnra. 2, of Act X of 1872. 

Where the High Court simply modifies a sentence passed by a Sessions Judge 
without change of section, and where the High Court passes a new sentence by 
changing the section, or the punishment section or otherwise, the sentence finally 
passed shall count, unless specially otherwise directed, from the first day of imprison¬ 
ment under the original sentence.— Calc. H - C. C\ O ., 19M Dec . 1876, Assam 
Gazette , 1877, p. 24, Wilkins , p. 120. 

With a view to obviate all mistakes, the date of termination of all terms of 
imprisonment should be distinctly impressed on the warrants of commitment. — Ibid, 
Wilkins , p. 120. 

Bengal and Assam. —In Bengal and Assam, the date named by the Sessions 
Court on its warrant for the execution of a sentence of death shall be not less than 
fourteen, nor more than twenty-one, days from the date of the issue of such warrant. 
— Calc. H. C. C. 0. t No. 2, dated 5th May 1876, Assam Gazette , 1875, p. 355, 
Wilkins , p. 120. 

Madras. —By a notification of the Madras Government, dated the 23rd May 
1873, it was directed that sentences of deatli should in no case be carried into 
execution by officers in charge of jails until the 15th day after tho day of receipt 
from the Court of Session of the warrant issued after confirmation of such sentence 
by the High Court, and that in cases of the Ganjam, Vizagapatara, and Cannra 
Districts, such sentences should not be carried into execution until the 22ud day 
after the same date. 

Bombay .—The following rules regarding the execution of capital sentences 
have been issued in the Presidency of Bombay : — 

(1.) When a sentence of death has to be carried into execution, tlje Sessions 
Judge shall make arrangements to secure the attendance thereat of a Magistrate of 
the first class, or Superintendent or Assistant Superintendent of Police, as specified 
in the Government Circular No. 382, dated the 30th January 1866, from the Judi¬ 
cial Department; and in the warrant which the Sessions Court issues to the jailor, 
he shall be directed to carry out the execution in the presence of a Magistrate of 
the first class, or a Superintendent or Assistant Superintendent of Police. 

(2.) When sending a warrant for execution to the jailor, the Sessions Judge 
shall at the same time inform the Superintendent of the Jail of having done so«— 
Bombay Gazette , 1879, p. 471. 

In the Presidency of Bombay, the following Circular Order was issued to the 
Police Commissioner and Commissioner in Sind :— * 

Her Majesty's High Court haviug ruled that the jailor is the officer in charge of 
the jail, to whom warrants for the execution of capital sentences should be addressed 
by the Sessions Courts, the Hon'ble the Governor in Council is pleased to direct 
that every execution shall be attended by a Magistrate with full powers, or by a 
Superintendent or Assistant Superintendent of Police, and that the officer so attend¬ 
ing shall countersign the return of execution to the Court of Session. 

On the receipt of a confirmation by Her Majesty's High Court of Judicature 
of a capital sentence, it should be specified in the warrant addressed to the Jailor, 
that the execution is not to be carried out until a day therein named, that shall be 
at least fourteen days from the date of receipt of the order of confirmation.— 
Circular No. 382 of 1866. c 
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380. When a sentence passed by an Assistant Ses- ch. xxvi 
Conjjrmotion of sions Judge or by a District Magistrate 8,880 
Se^SjudgtotK acting under section 34 is submitted to 
gistrnte acting under a Sessions Judge for confirmation, such 
^section 34. Sessions Judge— 

(a) may confirm the sentence, or pass any other sentence 
which the lower Court might have passed ; or 

(b) may annul the conviction, and convict the accused 
of any offence of which the lower Court might have con¬ 
victed, him, or order a new trial on the same or an ameftded 
charge ; or 

(c) may acquit the accused ; or 

(d) if he thinks further inquiry or addi tional evidence 
upon any point bearing upon the guilt or innocence of the 
accused to be necessary, he may make such inquiry or take 
such evidence himself, or direct such inquiry or evidence to 
be made or taken. 

Unless the Court of Sessions otherwise directs, the pre¬ 
sence of the convicted person may be dispensed with when 
such inquiry • is made or evidence taken ; and, when the 
sentence has been submitted by an Assistant Sessions Judge, 
such inquiry shall not be made, nor shall such evidence be 
taken, in the presence of jurors or assessors. 

When the inquiry and the evidence (if any) arc not 
made and taken by the Court of Sessions, the result of such 
inquiry and the evidence shall be certified to such Court. 

Compare Act X of 1872, ss. 18 and 36; Act XI of 1874, s. 3. As to the 
last two paragraphs, compare the powers given to High Courts by ss. 375 and 
376, ante . 

The word 1 modify,* which was used in the former Code, has been omitted in 
consequence of the decision in the case of The Empress v. llama Prema , I. L. R., 

4 Com., 239, where it was held, that the word did not include the power to 
enhance a sentence. As to the sentences which may be passed by Assistant 
Sessions Judges, see s. 31, ante , p. 22. 

•An Additional Judge is not competent to confirm a decision passed by a 
Disftict Magistrate in exercise of his special powers conferred under s. 34, supra. — 

Hunar v. Empress , Panjab Rec., 1884, p. 98. 

With reference to ss. 31 and 34, ante t pp. 22 and 27, the necessity for con¬ 
firmation of the sentence by the Sessions Judge arises in cases in which the sen¬ 
tence of imprisonment is a sentence of upwards of three years, without including 
any additional sentences as to fiue or whipping.— In re Shumsher Khan , I. L. R., 

6 Calc., 624. 

See Rongai v. Empress , I. L. R,, 9 Calc., 513, and the notes to s. 34, 
supra. 
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Ch. XXVII When a case is referred under this section, the High Court is bound under 5 
secs. the preceding section to go into the facts of the case, although the conviction waff * 
877-879 by the verdict of a jury.— Reg. v. Jaffir Ali, 19W. R., Cr., 57. The result of 
these two sections appears to be that, in the event of the conviction of a prisoner 
by a jury for the crime of murder, nnd sentence of death following thereon upon 
the reference which must be made to the High Court under s. 374 for confirmation 
of the sentence, the High Court has the power under this section to acquit the 
prisoner on the facts, although if the prisoner had been sentenced to transportation 
for life instead of to death, and had simply himself appealed, the Court would not 
have been able to disturb the verdict of the jury on the facts. See Queen v. Koonjo 
Leth , 11 B. L. It., 19, per Fhear, J. See s. 418, infra , as to appeals. 

Where a Division Court of the High Court nt Allahabad ordered a Magistrate, 
who had refused to inquire into a charge of murder on the ground that he had no 
jurisdiction to inquire into the charge, and the Magistrate inquired into the case 
nnd committed the prisoner to the Court of Session, by which Court the prisoner 
was convicted and sentenced to death,—it was held, on the case being referred to 
a Full Bench of the High Court for confirmation, that, in determining whether the 
sentence should be confirmed, the Full Bench was not precluded by the order of 
the Division Court from considering whether the accused person had been convict¬ 
ed by a Court of competent jurisdiction.— Empress v. Sarmukh Singh , I. L. R., 

2 All., 218. 

In the case of Bhoodoo Jolaha , 2 C. L. It., 215, where the convict who had 
been convicted for murder had attempted to commit suicide by cutting his throat, 
and there was a risk of decapitation taking place if he were hung, the High Court 
commuted the sentence of death to transportation for life. 

377. In every case so submitted, the confirmation of the 
Confirmation or new sentence, or any new sentence or order 

sentence to be signed passed by the High Court, shall, when such, 
by two uiges. Court consists of two or more Judges, be 

made, passed, and signed by at least two of them. 

Act X of 1872, s. 290. 

378. When any such case is heard before a Bench 
Procedure in case of of Judges and such Judges are equally 

difference of opinion. divided in opinion, the case, with their 
opinions thereon, shall be laid before another Judge, and 
such Judge, after such examination and hearing as he thinks 
fit, shall deliver his opinion, and the judgment or order Shall 
follow such opinion. 

Act X of 1872, a. 271B ; Act XI of 1874, s. 22. 

379. In cases submitted by the Court of Session to the 
Procedure in cases High Court for the confirmation £of a, 

submitted to High sentence of death, the proper officer of the 
our or con mation. jjjg^ Q our ^ without delay, after the 

order of confirmation or other order has been made by the 
High Court, send a copy of the order, under the 'seal of the 
High Court, and attested with his official signature, to the 
Court of Session. 

Act X of 1872, b. 301, para. 1. 
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* . It is improper for a Sessions Judge, in referring a sentence of death for < 
'Confirmation, to recommend the prisoner to mercy, as the law allows an alternative 
sentence, and the responsibility of deciding whether there are sufficient grounds 
for not sentencing the prisoner to death rests upon the Sessions Judge himself.— 
Mad. H . C . Pro., 24 th April 1886, Weir , p. 33. See also the remarks of the Court in 
the case of Empress v. Bhup Svigh, I. L. R., 2 AIL, 771. 

• 375. If, when such proceedings arc subtnitted, the High 

Power to direct for- CoUrt tbinks that a fill^l^nquiry should 
ther inquiry to be made be made into, or additional evidence taken 

to betaken 111 evidenoe upon, any point Searing upon the guilt or 

innocence of the convicted person, it may 
make such inquiry or take such evidence itself or direct it 
to bo made or taken by the Court of Session. 

Such inquiry shall not be made, nor shall such evidence 
be taken, in the presence of jurors or assessors, and, unless 
the High Court otherwise directs, the presence of the con¬ 
victed person may be dispensed with when the same is made 
or taken. 

When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the result of such inquiry 
and the evidence shall be certified to such Court. 

Compare Act X of 1872, s. 289. The High Court now has power itself to make 
a further inquiry or to take additional evidence. 

Power of Hi-b Court 376. In any case submitted under 

to confirm sentence or section 374, whether tried with the aid of 
annul conviction. assessors or by jury, the High Court— 

(a) may confirm the sentence, or pass any other sentence 
warranted by law, or 

(b) may annul the conviction, and convict the accused 

of any offence of which the Sessions Court might have con¬ 
victed him, or order a new trial on the same or an amended 
chaise, or ~ 

(c) may acquit the accused person : 

. l’wvidcd that no order of confirmation shall be made 
under this section until the period allowed for preferring an 
appeal has expired, or, if an appeal is presented within such 
period, iffitil such appeal is disposed of. 

Compare Act X of 1872, s. 288. The words u and convict the accused of any 
offence.of which the Sessions Court might have convicted him" have been added. 
This alteration has been made, apparently, in consequence of the decision of the 
Bombay High Court in the case of Beg. v. Balapa bin Dundapa , I. L. R., 

1 Born., 639, •where it was held, under s. 288 of Act X of 1872, that the High 
Court, to which reference was made by a Court of Session for confirmation of a 
sentence of death on conviction of murder, could not, in the absence of appeal, 
alter the conviction to one of culpable homicide not amounting to murder, if it 
was of opinion that the evidence did not establish the former but the latter offence. 
It muBt order a new trial for that purpose. 


h. XXVII 
8608 . 
876-870 
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ci». zzni quires, a translation thereof into the language of the Cotirt 
873^874 shall be added to such record. 

Act X of 1872, 8. 464, para. 3. 

373. In .cases tried by the Court of Session, the Court 

Court of Session to sha11 forward a copy of its finding rfnd 

semi copy of finding sentence (if any) to the District Alagis- 

and sentence to Dis- * trate within the local limits of whose juris- 

trict Magistrate. n. ,1 , . , v i j 

& diction the trial was held. 


< Act X of 1872, s. 302, para. 1. 

In Madras, it seems that the finding and sentence should be communicated by 
the Magistrate to the Superintendent of Police.— Mad. H . C. Pro ., 19/A June 1866, 
Weir , p. 38. 

The following rule is in force in Bombay : — 

The Court of Sessions shall, at the conclusion of every trial of prisoners com¬ 
mitted thereto, communicate tiie result thereof to the committing authority for his 
information.— Bombay Gazette , 1879, pp. 471, 475. 

In Bengal, Sessions Judges are directed to give every facility to Magistrates 
and District Superintendents of Police for inspecting the records of cases in their 
Courts and for the preparation of copies by clerks sent by the District Magistrate- 
care being taken that the records are not removed from the Judge’s ofiice.— C. O. 
No. 5, dated 21 st September 1880, Wilkins , p. 116. 


CHAPTER XXVII. 


OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION. 


374. When the Court of Session passes sentence of 
death, the proceedings shall be submitted 
to the High Court, and the sentence shall 
not be executed unless it is confirmed by 
the High Court. 


Sentence of death to 
be submitted by Court 
of Session. 


Act X of 1872, s. 287, para. 1. 

As to proceedings under this chapter, see s. 537, infra. 

For form of warrant of commitment under sentence of death' Scbed V* • 
No. 34. ‘ ’ 

A Sessions Judge is not authorized to sentence a prisoner convicted of murder 
to anything less than transportation for life; but if a prisoner be convicted of 
murder, and the Judge, instead of sentencing him capitally, sentence him <K> trans¬ 
portation for life, he must explain his reasons for so doing, and may submit any 
mitigating circumstances for the consideration of Government .—Queen v Dabee 
W. R., Sup. VoL, 27. 

In referring a case to the High Court for the confirmation of a sentence Of 
death, the particulars of the evidence and the Judge’s remarks are to be embodied 
in a letter addressed to the Registrar. An English translation of the whole of the 
'evidence given at the trial should also be submitted.— Mad. H. C. Pro., 6/A and 
15/A August 1862, Weir, p. 33. Sessions Judges should be careful also to note on 
their letter of reference whether the prisoner has signified his intention to anneal. 
—Mad. U. C. Pro., 3rd April 1873, Weir. p. 337 * 
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n (2.) Copy of the evidence of supplementary witnesses after commitment! oh. XXYI 
when the copy is given under s. 219 of the said Code to an accused person. s. 872 

(3.) Copy or translation of a judgment in a case other than a summons-case, 
and copy of the heads of the Judge’s charge to the jury, when the copy or trans¬ 
lation is given under s. 371 of the said Code to an accused person. 

(4.) Copy or translation of a judgment in a summons-case, when the accused 
person to whom the copy or translation is given under s. 371 of the said Code 
is iff jail. 

(5.) Copy of an order of maintenance, when the copy is given under s. 490 
of the said Code to the person in whose favor the order is made, or to his guardian, 
if any, or to the person to whom the allowance is to be paid." 

(6.) Copy furnished to any person affected by a judgment or order passed by 
a Criminal Court of the Judge’s charge to the jury, or of any order, deposition, or 
other part of the record, when the copy is not a copy which may be granted under 
any preceding clause of this notification without the payment of a court-fee, but is 
a copy which, on its being applied for under s. 548 of the said Code, the Judge 
or Magistrate, for some special reason to be recorded by him on the copy, thinks 
fit to furnish without such payment. 

(7.) Copies of all documents furnished under the orders of any Court or 
Magistrate to any Government Advocate or Pleader, or other person specially 
empowered in thut behalf for the purpose of conducting any trial or investigation 
on the part of the Government before any Criminal Court. 

(8.) Copies of all documents which any such Advocate, Pleader or other per¬ 
son is required to take, in connection with any such trial or investigation, for the 
use of any Court or Magistrate, or may consider necessary for the purpose of 
advising the Government in connection with any criminal proceedings. 

(9.) Copies of judgments or depositions required by officers of the Police 
Department in the course of their duties.— Notification , Government of India , 

No. 310 of 21 st January 1886, C. O. No. 1 of V2th February 1886, Wilkins, 

Addenda , p. 103. 

In exercise of the powers conferred by s. 35 of the Court Fees Act (VII) 
of 1870, the Governor-General in Council remitted the court-fees payable under 
els. 6, 7, and 9 of Sched. I of the Act on copies furnished by the Criminal Courts 
for the privute use of persons applying for them. 

But this notification is not to bo deemed to exempt copies furnished there¬ 
under from the payment of the fees chargeable on such copies when filed, exhibited 
or recorded iu any Court of Justice, or received by any public officer.— Notifica¬ 
tion of Government of India, No. 1361 of 24 th June 1881, C\ O. No. 9 of 7th 
September 1881, Wilkins, p. 118. 

The following rule is in force in the Panjab :— 

In all cases in which a person is sentenced to death, the Sessions Judge should, 
as directed in s. 271A (of the Code of Criminal Procedure, Act X of 1872), 
explain to the condemned man that he must file his appeal in the Sessions Court 
within »even days. When an appeal does not accompany the record of the case sub¬ 
mitted for confirmation of tbo sentence of death, the Sessions Judge should certify 
that no appeal has been filed within the prescribed period notwitstanding the law 
•having been e'jplained to the accused, Smyth , p. 97. 

In the^North-Western Provinces, the Sessions Judge must record whether the 
convict desires to appeal, ami that the convict was informed that his appeal must be 
made within seven days.— N. W. P. Gazette , 1873, p. 101. In Madras, the High 
Court h{s laid down that, in case of appeals by prisoners sentenced to death, it is 
the duty of the District Magistrate to telegraph to the Government Pleader to 
appear for the Crown, in the event of the prisoner retaining counsel before the High 
Court.— Madras Notification , 9 th July 1874, Weir, p. 73. The italics are in the 
original. 

372. r fhe original judgment shall be filed with the re- 
_ cord of proceedings, and where the original 

be translated w en t0 i s recorded in a different language from 

that of the Court, and the accuse? so re- 

1 J jr 

22 


(A.H., C.P.C.) 
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Ch. XXVI 
s. 871 


( d ) the name of the accused person, and (except in the- 

case of an European British subject) his parentage and 
residence ; N 

( e) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any) ; 

(g) the final order ; 

( li ) the date of such order ; and 

(i) in all cases in which the Magistrate inflicts impri¬ 
sonment, or fine exceeding two hundred rupees, or both, a 
brief statement of the reasons for the conviction. 

Act IV of 1877, s. 114. Clause (*) corresponds with s. 126 of the same Act. 


371. The judgment shall be explained to the accused, 

judgment to be ex- 011 his application, a copy of the 

plained and copy given judgment, or, when lie so desires, a trans- 
to accused. lation in his own language, if practicable, 

or in the language of the Court, shall be given to him without 
delay. Such copy shall, in auy case other than a summons- 
case, be given free of cost. 

In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application of 
the accused, be given to him without delay* and free of cost. 

When the accused is sentenced to death by a Sessions 
Case of person sen- Judge, such Judge shall further inform 
tenced to death. him of the period within which, if he 

wishes to appeal, his appeal should be preferred. 


Compare Act XI of 1874, «. 41. The proviso that such copy shall in any case 
* other than a summons-case’ be given free of cost is new. Under s. 25 of Act XI 
of 1874, any person affected by a sentence or other order passed by a Criminal 
Court desiring to have a copy of the charge to the jury, was entitled to be furnished 
therewith on payment, unless the Court for some special reason saw (it to furnish 
it free of cost. 

As to the last clause of this section, compare Act X of 1872, s. 271A ; Aft XI 
of 1874, s. 22. The time within which the appeal must be filed is seven days from 
the date of the sentence.—Limitation Act, XV of 1877, sclied. ii, art. 150. 

Section 548 f post, provides that if any person affected by a judgment cr order 
passed by a Criminal Court, desires to have a copy of the Judge’s charge to the* 
jury or of any order or deposition or other part of the record, he shall, on applying 
for such copy, be furnished therewith, provided that he pay for the same, unless the 
Court for some special reason thinks fit to furnish it free of cost. % • 

All prosecutors whose charges are dismissed are affected by the order*of dis¬ 
charge, and are, therefore, entitled to obtain copies of the order made by, and of the 
depositions taken before, the Magistrate.— Bank of Bengal v. Dinonath Roy , 
I.L. R., 8 Calc., 166 ; (S. C.) 10 C. L. R., 190. 

(a.) In exercise of the powers conferred by s. 35 of the Court Fees Act, 
VII of 1870, and in supersession of the notifications noted on the margin, the 
Goyernor-General in Council remitted the fees payable under the said Act on the 
following documents, namely:— 

(1.) Copy of a charge framed under s. 210 of the Code of Criminal Pro¬ 
cedure, 1882, or of a translation thereof, when the copy is given to aq accused 
person. 
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The following rule as to the descriptive roll of a person sentenced to trans¬ 
portation for life is in force in the Punjab :— 

A statement shall be prepared by the Magistrate of the District in which the 
prisoner was committed to the Session, giving a description of the convict and an 
account of his antecedents and of the otfence he has committed. This statement 
should be prepared immediately after the sentence has been pronounced by the 
Sessions Judge, and should be forwarded to the Superintendent of the Jail, where 
th8 prisoner is confined, to be attached to the warrant. The statement should be 
in the prescribed form, and a copy of it should be kept in the Magistrate’s Office.— 
Smyth , p. 107. 

369. No Court other than a High Court, when it has 
Court not to alter signed its judgment, shall alter or review 
judgment. the same, except as provided in section 

395, or to correct a clerical error. 

Act X of 1872, s. 464, para. 1, second sentence. 

Section 395 relates only to a sentence of whipping, which cannot be carried 
out owing to the state of health of the prisoner. Under the corresponding section of 
the former Code, which was slightly diftereut, it was held that, except under the 
circumstances referred to in s. 395, no Criminal Court, whether a High Court 
(Queen v. Mehtarji Gopalji, 7 Bom. II. C. R., Or. Cas., 67 ; Queen v. Godai Raout, 
5 W. It., Cr., 61; (S. C.) 1 Wym Cr. Rnl. (F. B.), 63; In re Krishno Churn , 
17 W. R., Cr., 2), a Sessions Court (Queen v. Poran Mai , 23 W. R., Cr., 49), or a 
Magistrate ( Reg, v. Tukia Valad Ganji , 1 Bom. H. C. 11., 3), has power to review 
or alter a sentence when it has been formally recorded, and a lower Court has no 
power to quash its own conviction though illegal .—In re Gunowree Bhooca, 6 W.R., 
Cr., 70. It would seem from the terms of this section, however, that a High 
Court has power to alter o*r review its judgment. But it hus been said that the 
provisions of this section, so far as they ailect the High Court, apply merely to 
questions arising in its original criminal jurisdiction and which aro recorded and sub¬ 
sequently disposed of under s. 434, post, and the Letters Patent. See per Broad- 
hurst, J., Empress v. Durga Charan , 1. L. It., 7 All., 672. See also In re Ahdool 
Sohhan , I. L. It., 8 Calc., 63. 

If a Sessions Judge, after pronouncing and signing the judgment or order, 
should discover any error in the proceedings, the proper course is to apply to 
the High Court for orders.— Mad. II. C. Pro., 13/A Nov. 1873, Weir, p. 17. 
Where a Judge added a note to his judgment throwing doubts on the con¬ 
clusion at which he had arrived on the evidence, Stuart, C. J., described the 
proceeding as mo9t unwarrantable .—Empress v. Chattar Singh, I. L. R. f 2 All., 33. 

The High Court has no power under this section to review an order dismissing 
an application for revision made by an accused person, and the only remedy is by 
appeal to the prerogative of the Crown as exercised by the Local Government. 
—Empress v. Durga Charan, I. L. It., 7 All., 672. See s. 434, post; Reg . v. Godai 
Raout , 5 W. It, Cr., 61 ; Empress v. Fox, I. L. It., 10 Bom. (F. B.), 176. 

In th§r case of Rami Reddi v. Ses/iu Reddi , I. L. It., 3 Mad., 48, where a 
Sessions Judge, on appeal, annulled the conviction of a Magistrate, but omitted to 
order a retrial at the time under s. 284 of Act X of 1872, corresponding with s. 423 
of the <presgnt Code, it was held he was not precluded by s. 464 of that Act 
(s. 369 3f the present Code) from passing such an order subsequently. 

p 370. Instead of recording a judgment in manner herein- 
Presidency Mngis- before provided, a Presidency Magistrate 

trate’s judgment. shall record the following particulars :— 

(a) the serial number of the case ; 

(b) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 


Ch. XXVI 
seos. 
369-370 
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SENTENCE OP DEATH. 


Ch. XXVI 
s. 308 


ments which are not absolutely contradictory the one of the other, nor when 
in one of them the accused gives only hearsay evidence. Every presumption* 
in favour of the possible reconciliation of the statements must be made .—Queen 
v. Bedoo Noshyo, 12 W. It., Ci\, 11. See Habibullah v. Empress', I. L. It., 
10 Calc., 937. 

In Bengal, Sessions Judges in all cases in which they may convict of culpable 
homicide not amounting to murder, shall invariably mention in their remarks on the 
trial, within which of the exceptions noted under s. 300 of the Indian Penal CcflJe 
the culpable homicide was held to come so as not to amount to murder. 

Sessions Judges shall invariably record their opinion whether the act by which 

.death was caused was done with the inten¬ 
tion of causing death (1), or of causing such 
bodily injury ns was likely to cause death 
(2), or with the knowledge that it was likely 
to cause death, but without any intention 
to cause death, or to cause such bodily injury 
as was likely to cause death.— Calc , 11. C . C. 
O., No. 5 of 6th February 1863, Wilkins , 1st Edition, p. 23. 

The words 4 heads of the charge to the jury ’ must be construed reasonably, 
and include such statement on the part of the Sessions Judge ns will enable the 
Appellate Court to decide whether the evidence lias been properly laid before the 
jury, or whether there has been any misdirection on the charge.— Queen v. Kasim 
Shaikh, 23 W. 11., Cr., 33. 


1. Penalty, transportation for life, or 
imprisonment of either description for a 
term which may extend to 10 years, and 
fine. 

2. Penalty, imprisonment of either 
description for a term which may extend 
to 10 years, or fine, or both. 


Charge to the Jury need not be written before being delivered. —It is not neces¬ 
sary that the direction to the jury should bo reduced to writing before delivery; 
but it is essential that the 4 heads of charge * (s. 367) placed upon the record should 
represent with absolute accuracy the substance of the charge, and be such as to 
enable the High Court, in the event of an appeal, to see distinctly whether the case 
was fairly and properly placed before the jury.— Calc. 11. C. C. M ., No. 2 of 4th 
March 1875, Wilkins, p. 116. 

Sessions Judges should, in order to assist the inquiries of the District Magis¬ 
trates regarding the cause of an acquittal in the Sessions Court, set forth clearly 
in the judgment what, in their opinion, has led to that result.— Calc. II. C. C. O., 
No. 5 of 21 st September 1880, Wilkins, p. 116. 

Calendars. —Subordinate Judges should submit to the District Magistrate a 
calendar of every case in which conviction takes place within twenty-four hours from 
sentence being passed. This enables a District Magistrate at once to take measures 
towards rectifying injury done by an illegal sentence.— Bombay H. C. Cir., p. 43. 

A separate sentence should be passed on each charge or head of the charge.— 
Bombay II. C. Cir., p. 258. 

The Madras High Court has directed that Magistrates should indicate in their 
judgment beneath their signatures the extent of the magisterial powers with which 
they have been invested, adding that the omission to do so frequently impedes 
the exercise of the powers of revision possessed by the Higl^Court. See Mad. II. 
C. Fro., 27 th July 1871, 26th November 1874, and 3rd Febmary 1876, Weir, p. 19. 


368, When any person is sentenced to death, the 
„ . . , ,, sentence shall direct that he be hanged by 

the neck till he is dead. • 

No sentence of transportation shall specify the place 
Sentence of trans- to which the person sentenced is to be 
portation. transported. 

As to tbe first clause, compare Act X of 1872, s. 321; Act X oY 1875, b. 113. 
.The second clause corresponds with the last paragraph of s. 319 of Act X of 1872. 


As to submitting a sentence of death for confirmation, see Chap. XXVII ; and 
as to execution, see ss. 381, 382, infra. 

For form of warrant of sentence of death, see Sched. V, No. 35. 
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• 

• As to the last clause, compare Act X of 1872, s. 255, last paragraph, and yyvt 
*b. 464, para. 4. s. 867 

A Sessions Judge should record findings, whether of conviction or acquittal, 
on all the charges under which prisoners are committed for trial.— Reg. v. Mahomed 
All , 13 W. It., Ur., 50. 

What is substantially required by the Code from all Courts is a judgment or 
final order, stating all such matters as are necessary to e&able the appellate or 
revising authority to form an accurate and well-founded opinion ns to what are 
the conclusions arrived at and the propriety of those conclusions, and in case of a 
conviction, of the punishment awarded. --Mad. H. C. Pro., 12 th November 1878, 

Weir, p. 18. 

It has been held that, as the section allows a judgment to be given in the alter¬ 
native where it is doubtful under which of two sections or of two parts of the 
same section an offence falls, an alternative finding that a trespass was committed 
with one or other of two intents, either of which would make it criminal trespass as 
defined by s. 441 of the.Penal Code, is sufficient.— Bnra v. Empress , Panjab Itec., 

1886, p. 7. 

The judgment or final order should be one complete document containing 
the charge, finding and the reasons for the finding, the offence of which the 
accused person is convicted, and the punishment to which he is sentenced. The 
sentence should not be recorded in the form of a separate proceeding or order, 
but should form part of the judgment or final order.— Mad. H. C. Pro., 19/A August 
1878, Weir, p. 18. 

In the case of Kamruddin Dai v. Sonatun Mundal, I. L. R., 11 Calc., 449, a 
Sessions Judge, after hearing an appeal, delivered the following judgment:—“ It is 
urged that the evidence is quite untrustworthy and that the decision should be 
reversed. The deposilions have been gone through and commented on at consider¬ 
able length. The Court finds no ground for interference. The appeal is dismissed.** 

The High Court held that this was not a sufficient compliance with this section. 

See Hakim Singh v. Emp ., Panjab llec., 1884, p. 54, and s. 424, post. 

Section 72 of the Indian Penal Code provides : “ In all cases in which judgment 
is given that a person is guilty of one of several offences specified in the judgment, 
but that it is doubtful of which of these offences he is guilty, the offender shall 
be punished for the offence for which the lowest punishment is provided if the same 
punishment is not provided for all.*’ 

Under s. 236, if a single act or series of acts is of such a nature that it is 
doubtful which of several offences the facts which can be proved will constitute, 
the accused may be charged with having committed all or any of such offences, 
and any number of such charges may be tried at once ; or he may he charged 
in the alternative with having committed some one of the said offences. That 
section, it was held, applies to cases in which, not the facts are doubtful, but 
the application of the law to the facts is doubtful. Judgment in the alter¬ 
native cannot be passed in cases in which it is doubtful whether the accused person 
is guilty of any one of the several offences charged, but where it is doubtful of 
whieft of those offences he is guilty. —Queen v. Jamurha , 7 N. VV. P., 137. 

In Reg. v. Mahomed lloomayoon Shaw , 13 13. h. R., 324; (S. C.)21 W. R., Cr., 

72, where a person was convicted of giving false evidence upon an alternative charge 
• in the form given in Sched. Ill of Act X of 1872, the majority of the Full Bench 
(Jackson and Phkar, JJ., dissenting) held, that the conviction was good not¬ 
withstanding that tho jury had not distinctly found which of the two statements 
was false. Jackson, J., was of opinion that such a charge was bad, and further, 
that au*nltefcnative finding upon such a charge was invalid, while Phear, J„ con¬ 
sidered that although a person might be lawfully tried upon such a charge, the 
jury, or the Court, must, for a conviction, find specifically which branch of the alter¬ 
native was true. 

. Where perjury is assigned upon a distinct allegation, the evidence of its falsity 
must be regularly taken in the case in which it is tried. If the whole proof con¬ 
sists of two conflicting statements, an alternative charge and finding are the regular 
course.— Mad. H. C . Pro., 30 th November 1874, Weir, p. 5; Proceedings, 4 Mad. 

H. C. R; 1874, Weir, pp. 4, 5. But an alternative finding should not be resorted* 
to until both the committing officer and the Sessions Judge are satisfied that no 
reliable evidence is procurable in support of one or other of the charges, and such 
a finding oannot be based on a charge of giving false evidence upon two state- 
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LANGUAGE OF JUDGMENT. 


Ch. XXVI 
8. 307 


In the Punjab, in every case in which a military officer or a soldier is sentenced 
by a Criminal Court to a line of Us. 200 or upwards, or to imprisonment other¬ 
wise than in default of paying a fine not amounting to Rs. 200, the Court shull send 
a copy of its final order, proprio motu , to the immediate superior of ihe person 
convicted .—Smyths p. 148. 

In llengal, Judicial Commissiouers, Sessions Judges, and Magistrates are directed 
to forward to the M : litary Department of the Government of India a copy of the 
conviction and sentence in all cases in which persons serving under the Government 
of India in that department are convicted in a Criminal Court.— Calc. H . C, C. 
O t) No. 6 of 17 th July 1871, Wilkins, p. 139. 


367. Every such judgment shall, except as otherwise 
expressly provided by this Code, be written 
ment. nSU! * Se ° f ^ U< S * by the presiding officer of the Court in the 

language of the Court,**or in English ; 
! and shall contain the point or points for determination, 

Contents of judg- the decision thereon,. and the reasons for 
ment. the decision ; and "shall be dated and 

signed by the presiding officer in open Court at the time of. 
pronouncing it. v 

| It shall specify the offence (if any) of which, and the 
I section of the Indian Fenal Code or other law under which, 
the accused is convicted, and the punishment to which he is 
sentenced. 

| When the conviction is under the Indian Penal Code, 

and it is doubtful under which of two 
! in a * tei " sections, or 'under which of two parts of 

the same section, of that Code the offence 
, falls, the Court shall distinctly express the same, und pass 
judgment in the alternative. 

If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted, and direct that he be set 
at liberty. 

If the accused is convicted of an offence punishable 
with death, and the Court sentences him to any punishment 
other than death, the Court shall in its judgment state the 
reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not_ write 
adjudgment, but the Court of Session shall record the heads 
of the charge to the jury. 

As to the first clause of this section, compare Act X of 1872, s. 463, and 
Act X of 1877, s. 200, substituting ‘ language of the Court’ for ‘language of the 
district.' As to languuge of Court, see s. 556, infra. 

The second clause corresponds substantially with s. 464 of Act X of 1872, 
para. 1; see also Act VIII of 1859, s. 185. 

As to the third clause, compare the Inst part of cl. 1 of s. 461, Act X of 1872, 
and the last part of para. 1 of s. 464 of the same Act. 

The fourth clause embodies the provisions of s. 461 of Act X of 1872, last 
clause, and of the final sentence of para. 1 of s. 464. 

The fifth clause corresponds with s. 287, para. 2, of Act X of 1872. 
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Illustrations . 

“ (a.) A and 13 are jointly tried for the murder of C. It is proved that A 
said, ‘ B and I murdered 0.* The Court may consider the eflect of this confession 
as against B. 

“ ( b .) A is on his trial for the murder of C. There is evidence to show that 
C was murdered by A and B, and that B said, * A and I murdered C. 1 This state- 
n*ent may not be taken into consideration by the Court as against A, as B is not 
being jointly tried.” 

365. Every High Court established by Royal Charter 
and the Chief Court of the Panjab may 
• ?r C< } r p of , cvlJence from time to time by general rule pres¬ 
in ig i our. cribe the manner in which evidence shall 

be taken down in cases coming before the Court, and the 
Judges of such Court shall take down the evidence or the 
substance thereof in accordance with the rule (if any) so 
prescribed. 

See Act X of 1875, s. 68. The Chief Court of the Panjub is now included. 


CHAPTER XXVI. 


OF THE JUDGMENT.* 


366. The judgment in every trial in any Criminal Court 
of original jurisdiction shall be pronounced 
Mode of delivering j n open Court cither immediately or at 
jut gmen . some subsequent time of which due notice 

shall be given to the parties or their pleaders ; and the 
accused shall, if in custody, be brought up, or if not in custody, 
shall be required to attend, to hear judgment delivered, 
except where his personal attendance during the trial has been 
dispensed with and the sentence is one of fine only, in which 
case it may be pronounced in the presence of his pleader. 


\Jompare Act VIII of 1859, s. 183, and Act X of 1872, s. 462. The proviso 
as to dispensing with the personal attendance of the accused corresponds with 
the first part of para. 3, s. 211 of Act X of 1872. 

Under s. 205, whenever a Magistrate issues a summons he may dispense with 
the personal attendance of the accused. And under s. 424, post , unless an Appellate 
Court otherwise directs, the accused shall not be brought up or required to attend 
to hem* judgment delivered by such Court. 

By a rule of the Bombay High Court dated the 4th February 1873, it was 
directed “ that Sessions Judges and Magistrates shall inform the officer command¬ 
ing the regiment or corps to which he belongs, when any person serving under the 
Government of Bombay in the Military Department is convicted in a Criminal 
Court .”—Bombay Gazette , 1873, p.JlO. 


* Section 424, infra , provides that the rules in this chapter as to the judgment of 
a Criminal Court of original jurisdiction shall apply, as far as may bc^practicable, to 
the judgment of any Appellate Court other than a High Court, provided that, unless 
the Appellate Court otherwise directs, the accused shall nob be brought up or required 
to attend to hear judgment delivered. 


Ch. XXVI 
$ 608 . 
805-866 
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RECORDING EXAMINATION OF ACCUSED. 


Ch. XXV The memorandum must now be in the handwriting of the presiding officer, 
s. 804 and not under his hand only,—that is to say, signed by him. See Queen v. Rezza , 
llossein , 8 W. 11., Cr., 55. 

A statement under promise of conditional pardon made by an accomplice who 
afterwards retracts the statement, cannot be used as evidence against the prisoner.— 
Queen v. Hardewar , 5 All., 217. 

See, however, thfc cases of Joyudee Paramanich , 7 C. L. R., G6, and Nanha 
Media v. Empress^ 13 C. L. 11., 326, where the Calcutta High Court expressed a 
doubt whether such a statement could be used under these circumstances. See 
notes to ss. 298 and 339, supra . 

The omission of a Magistrate to have recorded in the vernacular questions 
asked in the examination of the accused person, does not necessarily render that 
examination inadmissible as evidence.— Tit it My a, Appellant , 1 C. L. R. (F. B.), 1; 

. (S. C.) I. L. 11., 8 Calc., 618, note. So in a subsequent case, where the confes¬ 
sion of an accused person was recorded in a simple narrative instead of in the shape 
of question and answer as required by the Code of Criminal Procedure, and there 
was nothing in the character of the confession or in the circumstances of the case 
to lead to the inference that the accused had been prejudiced by the error, it was 
held that the irregularity did not affect the admissibility of the statement in 
evidence.— In re Bunshi Slicikh , 1. L. R., 8 Calc., 816. See also In re Empress v. 
Sagambur , 12 C. L. R., 120. 

The attestation required by this section of the Criminal Procedure Code is 
unnecessary when a confession is made in Court to the officer trying the case at 
the time of trial {In re Chumman Shah , I. L. li., 3 Calc., 756), for upon the ad¬ 
mission of the accused the Court is competent to sentence him without any further 
record under b. 255, supra . 

Under s. 346 of Act X of 1872 it was held, that the direction enjoining that an 
accused person shall sign the record of his confession is not satisfied by the following,— 
“Signature of A.B. (the accused), the handwriting of C. D.”— Reg. v. Day a Anand, 
11 Bom. H. C. R., 44. In that case the High Court reversed the conviction and 
sentence, but it does not appear that the accused was professionally represented. 
In a Inter case (Reg. v. Dcvo Dayal , 11 Bom. II. C. R., 237), where the prisoner 
was represented by a pleader who had an opportunity of objecting to the admis¬ 
sibility of an unsigned confession, and did not, the conviction was upheld. 

An accused person who refuses to sign a statement made at his trial in answer 
to questions put by the Court does not commit an offence punishable under s. 180 
of the Penal Code.— Imperatrix v. Susapa , I. L. R., 4 Bom., 15. 

The certificate need not be signed by the prisoner.— Queen v. Rezza Hossein , 
4 Wym. Cr. Rul., 23. 

Iu the case of Nisai Mistri v. Empress , 6 C. L. R., 353; (S.C.) 1. L. R., 5 Calc., 
958, a certificate which contained the words ‘ taken by me, 1 but iu which tho 
Magistrate omitted to record that the prisoner’s statement was taken in his hearing, 
was°treated as substantially a compliance with s. 346 of Act X of 1872. , 

Section 533, post t provides that if any Court before which a confession or the 
statement of an accused person recorded under s. 164 or s. 364 is tendered in 
evidence, finds that the provisions of such section have not been fully complied with 
by the Magistrate recording the statement, it shall take evidence that such person 
duly made the statement recorded, and notwithstanding anything contained in the 
Indian Evidence Act, s. 91, such statement shall be admitted if the error has not 
injured the accused as to his defence on the merits. • J 

Under s, 287, ante , in trials before juries or with assistance of assessors, the 
examination of the accused duly recorded by the committing Magistrate shall be 
tendered by the prosecution and read as evidence. 

Where more persons than one are being tried, tbe provisions of s. 30 of the 
Evidence Act must be borne in mind. That section of the Evidence Act provides 
thpt “ when more persons than one are being tried jointly for the same offence, 
and a confession made by one of such persons affecting himself and some other of 
such persons is proved, the Court may take into consideration such confession as 
against such other person as well as against the person who makes such confession. 
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at) on was taken in his presence and hearing, and that the Ch. xxv 
record contains a full and true account of the statement made *' 864 
by the accused. 

In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound, unless he is a Presidency Magistrate, as the examin¬ 
ation proceeds, to make a memorandum thereof in the lan¬ 
guage of the Court, or in English, if he is sufficiently 
acquainted with the latter language ; and such memorandum 
shall be written and signed by the Magistrate or Judge with 
his own hand, and shall be annexed to the record. If the ' 
Magistrate or Judge is unable to make a memorandum as 
above required, he shall record the reason of such inability. 

Nothing in this section shall be deemed to apply to the 
examination of an accused person under section 263. 

Act X of 1872, 8. 346, paras. 1, 2, 3, and 4. See also Act IV of 1877, 
ss. 84, 123. 

The last clause of s. 346 of Act X of 1872 provided that the accused person 
should sign the record or attest it by his mark. This section, it will be seen, pro¬ 
vides only that the record shall be signed by the accused. There is no definition 
of signature in the Code, and it may be a question as to whether attestation by a 
mark would be sufficient. Probably such attestation would be considered sufficient. 

The last clause of this section is new. Section 263 deals with the record in 
summary trials. • 

As to the effect of omissions by a Magistrate to comply with the requirements 
of the section, see s. 533, infra. 

Examination of accused. —It must be borne in mind, as pointed out in the notes 
to s. 342, that the Court is not competent to subject the accused to cross- 
examination. 

In the case of Empress v. Yakub Khan , 1. L. Li., 5 All., 253, the Court 
(Stuart, C. J., and Straight, J.) said: “Although the statement (of the accused 
in the case) was not recorded by question and answer as it should have been, Ave 
find a certificate signed by the Magistrate to the effect that such statement was 
taken in the presence and hearing of, and contains accurately the whole of the state¬ 
ment made by, the accused. We may here remark that Magistrates, as a rule, do not 
ns strictly follow the provisions relating to the taking the examination of accused 
persons as they should. We think it well to point out, in reference to ss. 342 and 
364 of the new Code, that while it is not intended to empower them to cross- 
examine persons charged before them, they are nevertheless to put any questions 
which appear necessary at any stage of an inquiry or trial, and particularly when 
all the witnesses have been examined, ‘ for the purpose of enabling the accused 
to explain any circumstances appearing in the evidence against him.* *’ 

Where the provisions of this section are not observed, and there is no certi¬ 
ficate by the Magistrate that the examination of the accused was taken in the 
hearing^and in the presence of that officer, and there is no statement that that 
examination contains the whole statement of the accused, a {Sessions Judge acts 
rightly in rejecting the evidence and not allowing it to go to the assessors.— Queen 
v. Radhoo Jana, 12 W. 11., Cr., 44. See remarks of Court in Empress v. Yakub 
Khan, I. L. 11., 5 Alb, 253 

There i9 nothing which necessitates a Magistrate to take doAvn the statement 
of the accused in his own hand. It is enough that he appends a certificate that 
the examination was conducted in his preseuce and hearing, and contains accurately 
all that was stuted by the accused person.— Queen v. Lucky Narain Butt, 20 W. R., 

Cr., 50; Reg . v. Shivya, I. L. 11., 1 Bom., 219. 
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Ch. XXV 
mm, 
868*364 


to be taken down in writing from his dictation in open Court. 
All evidence so taken down shall be signed by the Magistrate' 
and shall form part of the record. ' 

Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his dis¬ 
cretion, take down, or cause to be taken down, any particular 
question or answer. 

Sentences passed under section 35 on the same occasion 
shall, for the purposes of this section, be considered as one 
sentence. 

See Act IV of 1877, a. 115. In that section it was directed that “no Presi¬ 
dency Magistrate shall impose a fine exceeding Us. 200, or imprisonment for a term 
exceeding six months, unless he has recorded the evidence of the witnesses.” It will 
be observed that a material alteration has been made in the present Code. From the 
wording of this section it would appear to be necessary, either that the Magistrate 
8hall make up his mind ns to the sentence to be passed or likely, from the nature of 
the case before him, to bo passed, before the evidence is gone into, or that, having 
determined to pass such sentence as is mentioned in the section, he shall recall and 
re-examine the witnesses and record their evidence. Probably what the Legisla¬ 
ture meant to say was, that in cases in which the Magistrate may impose a One 
exceeding Its. 200, or imprisonment exceeding six months, he shall take down 
the evidence in the maimer directed. Compare also Act X of 1872, s. 335. As 
to the penultimate pura., see Act X of 1872, s. 338 ; Act IV of 1877, s. 115. 


363. When a Sessions Judge or Magistrate has record- 
Remarks respecting ed the evidence of a witness, he shall also 

demeanour of witness, record such remarks (if any) as he thinks 
material respecting the demeanour of such witness whilst 
under examination. 

Act X of 1872, s. 341. 

364. Whenever the accused is examined by any Magis- 
Examination of ac- trate, or by any Court other than a High 

cused how recorded. Court established by Royal Charter or the 
Chief Court of the "Punjab, the whole of such examination, . 
including every question put to him and every answer given ! 
by him, shall be recorded in full , in the language in which he •; 
is examined, or, if that is not practicable, in the language of 
fEeTJourt or English ; and such record shall be shown op read 
to him, or, if he does not understand the language in* which it 
is written, shall be interpreted to him in a language which he 
understands, and he shall be at liberty to explain or add to 
his answers. 

When the whole is made conformable to what he declares 
is the truth, the record shall be signed by the accused and 
the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examin. 
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evidence so taken down shall be interpreted to him in the w 
language in which it was given, or in a language which he seuMS 
understands. 

Act X of 1872, s. 339. 

The provisions of this section being for the protection of.witnesses only, the 
facj that witnesses did not understand their depositions when read over, although 
they may not have required them at the time to be interpreted, affords no ground 
for an application by the accused to set aside a conviction.— In the matter of Okhoy 
Kumar , 7 C. L. R., 393. See, however, the case of Queen v. Issur Raut , 8 W U., 

Cr., 63. There the evidence was taken down by the Magistrate in English, and no 
memorandum was attached to it, stating that it was read over to the witness in a 
language which he understood, and it was held, that there had been an error in 
law by which the accused was materially prejudiced. The memorandum required 
by this section ought always to be appended to the depositions.— Queen v. Hossein 
Sirdar , 13 W. R., Cr., 17. 

This section does not apply to the examination of prisoners.— Queen v. 

Rudhoo Jana , 12 \V. R., 44. Section 364 provides for the recording of the 
examination of accused persons. 

This section docs not seem to mako it necessary that the evidence when 
completed should be read over to witness by the Court itself. 

Section 205 provides for an accused, in certain circumstances, appearing by 
pleader. 

361. Whenever any evidence is given in a language 
interpretation of not understood by the accused and he is 

evidence to accused or present in person, it shall be interpreted 
ins picuder. to him in open Court in a language 

understood by him." 

If he appears by pleader, and the evidence is given in a 
language other than the language of the Court, and not 
understood by the pleader, it shall be interpreted to such 
pleader in that language. 

When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret 
as much thereof as appears necessary. 

ActX of 1872, s. 340, using the word ‘ pleader * for * agent.' 

See b. 543, infra, as to the duties of interpreters. As to affirmation or oath 
to be taken by interpreters, see Indian Oaths Act (X of 1873), s. 5. 

This section relates only to the oral evidence of witnesses. As to documentary 
..evidence, although a prisoner has a right to have all or any part of any document 
used on his trial translated or interpreted to him, yet where a document is put in 
for the purpose of merely giving formal proof of that which is an uncontested 
fact, it is not necessary to interpret it at length. It would be sufficient if the 
prisonei* was made to understand what the document was, and for what purpose it 
was usea.— Queen v. Ameeroddeen , 15 W, R., Cr., 25. 

See Empress ▼. Vaimbilee , I. L. R., 5 Calc., 826. 

362. In every case in which a Presidency Magistrate 
Record of evidence imposes a fine exceeding two hundred 

in Presidency Magis- rupees, or imprisonment for a term exceed- 
trntes Courts. ing aix months, he shall either take down 

the evidence of the witnesses with his own hand, or cause it 
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PROCEDURE IN REGARD TO EVIDENCE. 


ci. xxv} The Magistrate or Sessions Judge may, in his discretion, 
*' 4 : take down, or cause to be taken down, any particular question 

and answer. 

Compare Act X of 1872, s. 338. 

The Panjab High Court has found it necessary to lay down the following ruXjs:— 

I. In police-cases, where recognizances are taken by tho Police-officer for the 
witnesses* appearance, the date entered iu column 2 of the Witness Register (‘date 
of arrival’) shall be the date entered in the recognizance (s. 130, Criminal Proce¬ 
dure Code [s. 170]). The witnesses in such cases ordinarily arrive on the day fixed, 
or before it; and when the witness does not arrive by such date, this should be ex¬ 
plained in the column of remarks, and the actual date of arrival entered in column 2. 
But ordinarily Ihe date of arrival will be checked by the date mentioned in the 
recognizance, which is filed with the record. In checking the register, therefore, 
Magistrates should turn up a few coses and compare the dates in the register with 
tho dates in the recognizances filed with the case; and if any discrepancy exists 
which is unexplained in the column of remarks, the official who keeps the register 
should be called to account. As a necessary consequence, Sundays and holidays 
will be included in calculating the period of detention, and where any considerable 
delay has resulted from the intervention of holidays, this should be explained in 
the column of remarks; but Magistrates should make special efforts to dismiss 
all witnesses in attendance on the day preceding a holiday. 

II. Similarly in cases where the witness appears on a summons issued from 
the Magistrate’s Court, the date entered iu column 2 of the register should be the 
date mentioned in the summons as that fixed for his appearance. Tho same checks 
will apply. 

III. A register in the prescribed form shall be kept up in every Magistrate's 
Court by one of the officials of the Court. It should be initialed by the Magistrate 
every week. 

IV. Where delay has occurred, and any considerable part of it is owing to the 
case having been detained in the Court of the Magistrate of the District, an expla¬ 
nation to that eflect should be entered in the column of remarks. 

V. The Magistrate of the District should check every month a few of the 
diaries kept up in the Courts of his subordinates, and in the quarterly statement 
of attendance of witnesses he will certify that he has done so, adding remarks as to 
the result of his examination. If this certificate is omitted when the quarterly 
statement is received by the Commissioner, that officer should send back the state¬ 
ment, in order that the omission may be supplied.— Smyth, p. 128. 

360. As the evidence of each witness taken under scc- 
Procedure in regard tion 356 or section 357 is completed, it 
to such evidence when shall be read over to him in the pfesence 
completed. 0 f accU sed, if in attendance, or of his 

pleader, if he appears by pleader, and shall, if necessary, be 
corrected. 

If the witness deny the correctness of any part of the 
evidence when the same is read over to him, the Magistrate 
or Sessions Judge may, instead of correcting the evidence, 
make a memorandum thereon of the objection made to it by 
the witness, and shall add such remarks as he thinks neces¬ 
sary. * 

• If the evidence be taken down in a language different 
from that in which it has been given, and the witness does 
not understand the language in which it is taken down, the 
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3. European Magistrates will record the evidence in the manner laid down 
in s.d)33 (356) in summons-cases, and in cases of the kind referred to in s. 222 
(260) when tried by a Magistrate of the first or second class otherwide than at a 
summary trial. 

4. In all other trials, European Magistrates will record the evidence in the 
manner laid down in s. 334 (356), unless the Magistrate prefers to adopt rule 1; 
but in that case he must not omit the vernacular counterpart. 

The authority conferred on an officer under this section, it.would seem, is 
personal to that officer, and remains in force only so long as he remains in the 
particular district in which it has been conferred. See Proceedings , 2 5th November 
1869, 5 Mad. H. C. It., Appx., ix, Weir , p. 11. When the authority has been 
conferred on any officer, all depositions taken before him should, unless for some 
special reason, be recorded in the vernacular.— Ibid. 

In Madras, all applications from Judges and Magistrates for authority to take 
down the evidence of complainants and witnesses in their vernacular language 
must be made to the Local Government through the High Court. In the case of 
Magistrates subordinate to the Magistrate of the District, all such applications 
should be accompanied by an expression of the District Magistrate’s opinion, 
whether the authority should be granted or withheld.— Madras Proceedings , 2 5th 
November 1869, 5 Mad. H. C. R., Appx., ix, Weir, p. 11. 

In depositions in which there may be any doubt as to the exact meaning of any 
expression, and in which the doubtful expression has an important bearing on the 
offence with which the prisoner is charged, it is expedient to transcribe in Roman 
characters the words actually used, in order that the High Court may be in a posi¬ 
tion, on the matter coming before it, without fear of error, to determine their exact 
signification, aud in consequence to give them their due and proper weight. Should 
any instance occur in which a foreign language is used, or in which the evidence 
may be delivered in a dialect to which a Judge may bo unaccustomed, an interpreter 
should be employed.— Calc . H. C. C. O ., No. 9, 20 th August 1865, Wilkins , p. 8. 

Plea how recorded .—The language in which a plea is conveyed to the Court 
by the interpreter is the language in which it should be recorded.— Empress v. 
Vaimbilee, I. L. R., 5 Calc., 826. 

See ss. 5, 255, and 271, ante . 


825 

counterpart in the vernacular of the Court at the discretion of the Sessions Judge 
for his own satisfaction. 

2. In another proceedings before the Court of Sessions, the evidence is to be 
taken down in the manner provided in s. 334 (356) of the Code, unless the Judge 
prefer to adopt rule 1 in such cases also. 


398. In cases of the kind mentioned in section 355, the 
Option to Maj'is- Magistrate may, if he thinks fit, take down 
troto in cases under the evidence of any witness in the manner 
section 355. provided in section 356, or, if within the 

local limits of the jurisdiction of such Magistrate the Local 
Government has made the order referred to in section 357, 
in the manner provided in the same section. 

Act X of 1872, s. 336. 

359 . Evidence taken under section 356 or section 357 f 
Mode Of recording shall not ordinarily be taken down in the 
evidence under section form of question and answer, but in the 
356 or section 357. form of a narrative. 
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Ch. XXV An omi8S * on t0 record the evidence in tlic manner prescribed is so matervil an 
b. 857 error, that the proceedings may be quashed.— Iihetter Monee Dassee v. Sreenath 
Sircar , 11 B. L. R., Appx., 5. 

In each deposition the name of the person examined, the name of liis or her 
father, and, if a married woman, the name of her husband, the religion, caste, profes¬ 
sion, and age of the party or witness, and the village or pergimnnli in which lie or 
she resides, should be recorded.— Calc. H. C. C. O., No. 19, \7lh September 1864, 
Wilkins, p. 8. . • 


357 . The Local Government may direct that in any 
Language of record district or part of a district, or in proceed- 
of evidence. ings before any Court of Session, or before 

any Magistrate or class of Magistrates, the evidence of each 
witness shall, in the cases referred to in section 356, be taken 
down by the Sessions Judge or Magistrate with his own hand 
and in his mother-tongue, unless he is prevented by any suffi¬ 
cient reason from taking down the evidence of any witness, in 
which case he shall record the reason of his inability to do so, 
and shall cause the evidence to be taken down in writing from 
his dictation in open Court. 

The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form part of the record : 

Provided that the Local Government may direct the Ses¬ 
sions Judge or Magistrate to take down, the evidence in the 
English language, or in the language of the Court, although 
such language is not his mother-tongue. 


Compare s. 335 of Act X of 1872. 

In the Settlements of Fort Blair and the Nicobars, the evidence of complainants 
and witnesses shall be recorded in the vernacular language of the officer presidin'' 
over the Court.— Notification, 20 th March 1874, Gazette of India, 1874, p. 149. ° 

In proceedings before the Court of Sessions at Aden, or before any Magistrate 
or class of Magistrates in that Settlement, the evidence of complainants or witnesses 
must be taken down in English by the Sessions Judge or Magistrate with his own 
hand, whether the vernacular language of such Sessions Judge or Magistrate is or is 
not English.— Bombay Gazette, 1873, p. 277. 

In Burma, the evidence of complainants and witnesses must be taken down by 
all Magistrates and Sessions Judges with their own hand in the vernacular language 
of such Magistrates or Sessions Judges, unless such Magistrate or Sessions Judge 
be prevented by any sufficient reason from taking down the evidence of any com¬ 
plainant or witness, in which case he shall record the reason of his inability to do so, 
and shall cause the evidence to be taken down in writing from his dictation.— 
Burma Gazette , 1873, Part II, p. 7. 

Q hroughout the Panjab, in the trial of offences punishable with (Jcathrby Courts 
of Session, and in all trials by native Magistrates, the evidence of complainants and 
witnesses must be taken down by the presiding Judge himself in his own vernacular 
language, provided that if the vernacular language of the Judge is not English or 
the language in ordinary use in the district in which the Court is held, such Judgo 
may take down the evidence in English or in the language in ordinary use In the 
district in which the Court is held, instead of in his own vernacular, if he be suffi¬ 
ciently acquainted with either of these languages.— Panjab Gazette , 1873, p. 76, 
Smyth, p. 118. 


The following rules also are in force in the Panjab 
_ I * 1 R d trials in which sentence of death is legal, the evidence shall be taken 

down by the Sessions Judge himself iu the English language. There may be a 
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Nushyo, W. R., Sup. Vol., 18. If tho Magistrate is prevented from making the 
memorandum, lie must record the reason of his inability to do so. Omission to 
make a memorandum cannot be justified except under such circumstances os render 
it impossible for the Magistrate or Sessions Judge to make it. Want of time cannot 
be accepted as a valid excuse.— Smyth, p. 119. 

When, during the investigation of a complaint, it appears to the Magistrate 
that 9 a witness is giving false evidence, so that criminal proceedings against such 
witness are likely to be necessary, tho Magistrate will exercise a sound discretion 
under s. 359 in taking down at least the evidence of this particular witness It length, 
in the manner prescribed in ss. 356, 357, and 360.— Calc . H . C. C. 0., No. 4, 30 th 
March 1864, Wilkins, p. 112. Seethe provisions of ss. 358 and 359, post. 

Presidency Magistrates .—As to the mode of recording evidence in Presidency 
Magistrates* Courts, see s. 362, post. 


356. In all other trials before Courts of Session and Magis- 
Record in other tra tes (other than Presidency Magistrates) 
cases outside Presiden- and in all inquiries under Chapters XII and 
cy-towns. XVIII, the evidence of each witness shall 

be taken down in writing in the language of the Court, by the 
Magistrate or Sessions Judge, or in his presence and hearing 
and under his personal direction and superintendence, and 
shall be signed by the Magistrate or Sessions Judge. 

When the evidence of such witness is given in English, 
Evidence given in the Magistrate or Sessions Judge may take 
Bn s I!sl1 - it down in that language with his own hand, 

and, unless the accused is familiar with English, or the language 
of the Court is English, an authenticated translation of 
such evidence in the language of the Court shall form part of 
the record. 

In cases in which the evidence is not taken down in writ- 
. . ing by the Magistrate or Sessions Judge, 

evidence not taken he shall, as the examination oi each wit- 
down by the Mngis- ness proceeds, make a memorandum of the 
trnte or Judge lumseif. gu b 8 tancc of what such witness deposes ; 

and siTch memorandum shall be written and signed by the 
Magistrate or Sessions Judge with his own hand, and shall 
form part of the record. 

If the Magistrate or Sessions Judge is prevented from 
making, a jnemorandum as above required, he shall record the 
reason of his inability to make it. 

Compare Act X of 1872, s. 334. 

The evidence is ordinarily to be taken in the form of a narrative.— S, 859, tn/>a. 

Chapter XII relates ^disputes as to immoveable property, and Chap. XvIII 
to inquiries into cases triable by the Court of Session or High Court. 

A Magistrate is competent under this section to convict an accused person 
on his admission of the imputed offence, and to sentence him without any further 
record. Any subsequent irregularity, therefore, in the mode of the record eould 
not affect the propriety of the conviction.— In rc Chummun Shaha , 2 C. L. R., 817. 


Ch. XXV 
8. 856 
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Oh. XXV and s. 5 of Act X of 1873).— Calc . H. C. C. ONo . 9 of 20/ft 1865, 

s. 355 Wilkins , p. 9. 

The following rule is in force in Bombay : — » 

All Magistrates, Sessions Judges, uiid Assistant Sessions Judges shall, in the 
examination of prosecutors, witnesses, and prisoners, record in each deposition, state¬ 
ment, or defence the following particulars which nre indispensably necessary for the 
future identification of the parties examined, viz., the name of the person examined, 
the name of his or her father, and, if a married woman, the name of her husband, 
the caste, profession, and age of the party or witness, and the village and district 
in which he or she resides .—Bombay Gazette , 1879, pp. 471, 475. 

As to taking evidence, see further notes to s. 253, ante . 


355. In summons* cases tried before a Magistrate other 
than a Presidency Magistrate, and in cases 

ci»w8, C °nnd n in U Triais n of °ff ences mentioned in section 2GO, 

certain oflencea by first clauses (Jj) to (/■) 5 both inclusive, when 
and second class Mo- tried by a Magistrate of the first or second 
gistrates. class, the* Magistrate shall make a memo¬ 

randum of the substance of the evidence of each witness as 
the examination of the witness proceeds. 

Such memorandum shall be written and signed by the 
Magistrate with his own hand, and shall form part of the 
record. 

If the Magistrate is prevented from making a memoran¬ 
dum as above required, he shall record the reason of his 
inability to do so, and shall cause such memorandum to be 
made in writing from his dictation in open Court, and shall 
sign the same ; and such memorandum shall form part of the 
record. 


Act X of 1872, as. 222, 333. 

See notes to s. 260, ante . 

• 

The offences mentioned are : — 

(ft) Offences relating to weights and measures, under ss. 264, 265, and 266 of 
the Indian Penal Code : 

(c) Hurt, under s. 323 of the same Code: * 

(d) Theft, under ss. 379, 380 or 381 of the same Code, where the value of the 
property stolen does not exceed fifty rupees: 

(e) Receiving or retaining stolen property, under s. 411 of the same Code, 
where the value of such property does not exceed-fifty rupees: 

(/) Assisting in the concealment or disposal of stolen property, under s. 414 of 
the same Code, where the value of such property does not exceed fifty rupees : 

) Mischief, under s. 427 of the same Code : * 

(ft) House-trespass, under s. 448 of the same Code: 

(») Insult with intent to provoke a breach of the peace, under s. 504, and 
criminal intimidation, under s. 506 of the same Code. 

(j) Abetment of the same offences: 

(ft) An attempt to commit any of the foregoing offences whec such attempt is 
an offence. 

* The direction that the Magistrate must make a “ memorandum of the substance 
of the evidence of each witness as the examination of the witness proceeds,** is not 
complied with by a mere statement that a witness deposes as tta last. — Reg. v. 
Byhavalad Surjim, 1 Bom. H. C. It., 91; Bom. H. C. Cir., 257 ^Queen v. Muttee 
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an accused may be dispensed with); and Chap. XXIII, to the trials before High Oh. XXV 
Courts and Courts of Session. s. 864 

As to wl^en the attendance of a witness may be dispensed with, and his evi¬ 
dence taken on commission, see Chap. XL, infra. 

Section 512, post , provides for the taking of evidence in the absence of an 
accused who has absconded. 

JVhere three separate charges were preferred at the same time and the prison¬ 
ers were convicted on the evidence recorded in one case, without hearing their 
defence in the other two case$ the proceedings were quashed. — Queen v. Bunko 
Behary , 1 W. R., Cr., 36. 

354. In inquiries and trials (other than summary trials) 
under this Code by or before a Magistrate 

Manner Of recording ( oth ? r than a Presidency Magistrate) or 
evidence outside Pre. Sessions Judge, the evidence of the wit- 
sidency-towns. nesses shall be recorded in the following 

manner. 

Act X of 1872, s. 332. 

Presidency Magistrates. —As to the mode of recording evidence in the Courts 
of Presidency Magistrates, see s. 362, post. 

Witnesses not to be kept waiting .—(«.) The evidence of witnesses should invariably 
be recorded as soon as possible after their attendance. If from unavoidable causes 
an adjournment is indispensable, there should be no unnecessary delay. Witnesses 
remaining over from one day should, as a rule, be examined at the first sitting of 
the Courts on the following day. By this means the public will be put to no incon¬ 
venience, and justice will be administered in a prompt and satisfactory manner. 

(5.) Chief Magistrates* of Districts should carefully supervise the returns of 
their subordinates, as they will be held responsible for the correction of irregulari¬ 
ties.— Calc. 11. C. C. O., No. 12 of 27th November 1865, Wilkins, p. 7. 

Particnlai's to be recorded for the identification of witnesses. —All Magisterial 
officers shall, in the examination of prosecutors, witnesses, and prisoners, record in 
each deposition, statement, or defence the following particulars, which are indis¬ 
pensably necessary for the future identification of the parties examined, viz., the 
name of the person examined, the name of his or her father, and, if a married 
woman, the name of her husband, the religion, caste, profession, and age of the 
party or witness, and the villnge and pergunnah in which he or she resides.— Calc . 

H. C. C. O.j No. 19 of 17 th September 1864, Wilkins , p. 8. 

Particulars for the identification of prisoners .—Attention must be paid to cor¬ 
rectness and uniformity in the manner of spelling the names of prisoners in the 
record of evidence. This is a point of great importance, and should meet with 
particular attention. Where several prisoners bearing the same or similar names 
are included in one trial, care should be taken, in recording the evidence given by 
each witness, to specify the name of the father of the person charged, whenever the 
namo of any one of them is mentioned. Very serious inconvenience has resulted 
from the neglect of this precaution.— Calc. 11. C. C. O., No. 135 of 22nd Fcbru - 
ary 1833, Wilkins, p. 8. 

a 0 

Particulars as to recording evidence of witnesses where the meaning is doubt¬ 
ful. — (a.) In depositions in which there may be any doubt as to the exact meaning of 
any expression used, and in which the doubtful expression has an important bearing 
on tho offence with which the prisoner is charged, the Court would suggest the 
expediency of transcribing, in Roman characters, the words actually used, in order 
that the Court may be in a position, on the matter coming before it, without fear of 
error, to determine on their exact signification, aud, in consequence, to give them 
their due and proper weight. 

(b.) Should any instance occur iu which a foreign language is used, or in which 
the evidence may be delivered in a dialect to which a Judge may be unaccustomed, 
an interpreter sSbuld be employed (see s. 543 of the Code of Criminal Procedure, 

(A.H., C.P.C.) 21 
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oh. xxv proceedings in respect of sucli person shall be commenced 
sfiHn afresh ana the witnesses re-heard. 

See Act X of 1872, a. 104. 

This section would apparently empower a Court of Session to proceed against 
an offender attending the Court. Section 193, ante , p. 172, provides that, “ eycept 
as otherwise expressly provided by this Code or by any other law for the time 
being in force, no Court of Session shall take cognizance of any offence as a Court 
of original jurisdiction, unless the accused has been committed to it by a Magistrate 
duly empowered in that behalf." The corresponding section (231) of Act X of 
1872 did not contain any saving-clause, and Courts of Sessions could not, therefore, 
proceed under s. 104 of that Act. 

A Magistrate, it was held, under the former Code, was not justified in taking a 
person, without any previous notice or summons, from among the audience or attend¬ 
ant witnesses in open Court, and in placing him in the dock to be immediately 
tried upon a charge which had been already commenced to be entertained against 
other prisoners and on which evidence has already been given. Section 104, 
it was said, applied to investigations preliminary to commitment for a subsequent 
trial, and not to cases where the trial was actually being proceeded with .—Queen v. 
Sutherland f, 14 W. R., Cr., 20. 

352. The place in which any Criminal Court is held for 
_ . t . the purpose of inquiring into or trying any 

offence shall be deemed an open Court, to 
which the public generally may have access, so far as the 
same can conveniently contain them : 

Provided that the presiding Judge pr Magistrate may, if 
he thinks fit, order at any stage of any inquiry into, or trial 
of, any particular case that the public generally, or any parti¬ 
cular person, shall not have access to, or be or remain in, the 
room or building used by the Court. 

Act X of 1872, s. 187 ; Act X of 1878, s. 150; Act IV of 1877, 8. 132. 


CHAPTER XXV. 

OF THE MODE OF TAKING AND RECORDING EVIDENCE IN INQUIRIES 

AND TRIALS. 


353. Except as otherwise expressly provided, all evi- 
P , . dence taken under Chapters XVIII, XX, 

in presence of accused. XXI, XXII, and XXIII shall be tqfcen in 

the presence of the accused, or, when his 
personal attendance is dispensed with, in presence of his 
pleader. 


Act X of 1872, s. 191, para. 1; Act IV of 1877, 8. 83, para. 1. 

’ . ^apter XVIII relates to inquiry into cases triable by the Court of Session or 

High Court; Chap. XX, to the tri«l of summons-cases by Magistrates; Chop. 
XXI, to the trial of warrant-cases by Magistrates; Chap. XXU, to summary 
trials (under s. 205, supra , under certain circumstances, the personal attendance of 
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(&) The High Court, or, in cases tried by Magistrates amt 
subordinate to the District Magistrate, the District Magis- *■ 351 
trate, may* whether there be an appeal or not, set aside any 
conviction passed on evidence not 1 'wholly recorded, by the 
Magistrate before whom the conviction was had, if such 
Court or District Magistrate is of opinion that the accused 
has been materially prejudiced thereby ; and may order a new 
inquiry or trial. 

Nothing in this section applies to cases in which pro¬ 
ceedings have been stayed under section 346. 

Act X of 1872, SB. 328, 329; Act IV of 1877, s. 156. 

The power given by this section does not extend to a Sessions Judge.— ' 

Taradu Buladu v. Queen> I. L. R., 3 Mad., 112. 

The words ‘the whole or any’ have been added, apparently, in consequence of 
the decision in Queen v. Khan Mahomed , 24 AV. R., Cr., 53, where it was held, 
that the provisions of s. 328 of Act X of 1872 only applied when a Magistrate, 
after hearing part of the evidence in a case, censes to exercise jurisdiction and is 
succeeded by another who has and exercises jurisdiction in such cases. 

Ordinarily, where a case which has been partly heard by one officer is transferred 
to another officer for trial, the latter should hear all the evidence in the case before 
deciding it. In one case the High Court declined to interfere, as the prisoners did 
not appeal or raise any objection at the trial on that ground.— Kopil Nath Sahai v. 
Koneeram t 14 W. R., Cr., 3. 

In the case of Thaltur Dos Manjhi v. Nomdar Mundul t 24 W. R., Cr., 12, 
the High Court declined to interfere where the evidence was taken entirely by one 
Magistrate and the decision passed by another, considering that although s. 328 of 
Act X of 1872 did not provide for such a case, it must first be shown that the 
accused person had been prejudiced by the way in which his case was tried, and as 
this was not alleged, the Court refused to interfere. See Kesra Ram v. Empress , 

Panjab Roc., 1884, p. 7, and s. 537, post. 

Notwithstanding the introduction of the words ‘ accused' and ‘conviction,’ the 
provisions of this section apply to an inquiry instituted under s. 107, with a view to 
enforcing the giving of security against a breach of the peace. And iu such a case, 
where the Magistrate by whom only part of the evidence has been taken is succeeded 
by another Magistrate while such inquiry is pending, the person called upon to 
show cause under the latter section may insist upon the recall and re-examination 
of the witnesses whose evidence has already been taken by the former Magistrate. 

See Buroda Kant Roy v. Korrimuddi Moonshee , 4 C. L. R., 452. 

It seems doubtful whether this section would apply to proceedings under 
s. 14 5, ante, p. 114. See Ouru Churn Sen v. Kali Nath Das Biswas , 23 W. R., Cr., 62. 

• New trial.— As to use of record in former trial, see In re Devi Dutt } 7 C.L.R., 193. 

351. Any person attending a Criminal Court, although 
Detention of oflend- not under arrest or upon a summons, may 
era attending Court. be detained by such Court for the purpose 

of examination, for any offence of which such Court can take 
cognizance and which, from the evidence, he may appear to 
have committed ; and may be proceeded against as though he 
had been arrested or summoned. 

When the detention takes place in the course of an inquiry 
under Chapter XVIII, or after a trial has been begun, the 
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Bench of Magistbates— Absence of member of Bench—Hearing of part 
of case by one Bench of Magistrates . and decision by another — 
Criminal Procedure Code , 1882, ss. 16, 350 —Rules framed by Local 
Government for the guidance of Benches of Magistrates under section 
\$*Criminal Procedure Code—Ultra vires .Kule 8 of the rules 
fratoed Dy the Local Government for the guidance of Benches of 
Magistrates is ultra vires . An Honorary Magistrate may not give 
judgment snd pass sentence in a case unless he hns been a member 
of the Bench during the whole of the hearing of the case. 

Habdwab Sing v. Khega Ojha 
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tionind defence, and laying down the law by Which the jury “in 
are to be guided. 298 

Act X of 1872, 0 . 255, paras. 1 and 2; Act X of 1875, s. 90. 

If the provisions of tbis section arc neglected, and the Judge does not sum 
up the evidence at all, a new trial will be directed.— Queen v. Shums here Beg , 

9 W. U., Cr., 51. 

A jury may be satisfied with a minimum of proof, and it is beyond the power 
of the High Court, in cases where the evidence is very slight, to interfere with the 
verdict. But when there is nothing which can, if believed, amount to proof, the 
Judge ought to charge the jury for an acquittal, and not leave the jury to say 
whether the prisoner is guilty or not (Queen v. Greedharee Manjee , 7 W. R., 

Cr., 39), or the case should not be put to the jury at all, as a verdict of guilty cannot, 
under such circumstances, be sustained at all.— Queen v. llulton Doss , 16 W. U., 

Cr., 19. See s. 289, supra. 

In charging a jury, a Sessions Judge should not tell them that the prisoner 
had previously been of bad character. That fact may be taken into consideration 
by a Sessions Judge in passing sentence when the prisoners are convicted ( Queen v. 

Kulum Sheikh, 10 W. R., Cr., 39). Nor ought a Judge to introduce into his 
direction to the jury any question as to recommending a prisoner to mercy, but 
should leave that entirely to the jury.— Queen v. Dossee Mosulmany , 14 W. R., 

Cr., 46. 

It is not necessary that the direction to the jury should be reduced to writing 
before delivery; but it is essential that the ‘ heads of charge’ (s. 367) placed 
upon the record should represent with absolute accuracy tbe substance of the 
charge, and be such as to enable the High Court, in the event of an appeal, to 
see distinctly whether the case was fairly and properly placed before the jury.— 

Calc . H. C. C. M., No. 2 of 4 th March 1875, Wilkins, p. 117. It will be observed 
that tbe 3rd para, of s. 255 of Act X of 187*2, directing that the statement of the 
Judge's direction to the jury shall form part of the record, has been omitted. 

Under s. 367, post, however, a {Sessions Judge is bound to record tbe heads of the 
charge to the jury. 

Sessions Judges should, in order to assist the inquiries of the District Magis¬ 
trates regarding the cause of an acquittal in the Sessions Court, set forth clearly 
in the judgment what, in llicir opinion, has led to that result.— Calc. H. C. C. O., 

No. 5 of 21 st September 1880, Wilkins , p. 116. 

, , T _ 298. In such cases, it is the duty of 

But* of Judge. the Judge— 

(a) to decide all questions of law arising in the course 
of the trial, and especially all questions as to the relevancy 
of facts which it is proposed to prove, and the admissibility 
of evidence or the propriety of questions asked by or on 
behalf of the parties; and, in his discretion, to prevent’the 
production of inadmissible evidence, whether it is or is not 
objected to by the parties; 

(^>4o decide upon the meaning and construction of all 
documents given in evidence at the trial; • 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given; 

(d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his decision shall 
bind the jurors. 
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The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any ques¬ 
tion of fact, or upon any question of mixed law and fact, 
relevant to the proceeding. 

Illustrations . 

(a.) It is proposed to prove u statement miide by a person not being a 
witness in the case, on the ground that circumstances are proved which render 
evidence of such statement admissible. 

It is for the Judge, and not for the jury, to decide whether the existence of those 
circumstances has been proved. 

(6.) It is proposed to give secondary evidence of a document, the original 
of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost 
or destroyed. 

Act X of 1872, s. 256; Act X of 1875, s. 91. 

As to what is meant by the relevancy of facts, see Evidence Act, I of 1872, s. 3, 
and Chap. II. 

General duty of Judge. —In charging a jury, a Judge is not uound to do more 
than luy carefully and plainly before them the evidence ns recorded by him, noting 
the discrepancies and inconsistencies, and pointing out generally the way in which it 
either favourably or unfavourably affects the person being tried.— Queen v. Chundcr 
Kumar Muzoomdar , 25 W. li., Cr., 54. lie ought not, however, to refer to 
discrepancies .between the evidence given at the trial and statements mnde to 
and recorded by the police.— Roghuni Singh, 11C. L. 11., 569 (see s. 162, supra, 
which provides that such statements shall not be received in evidence). I3ut lie should 
state to the jury what are the principal points in the evidence, and how they bear 
for or against the prisoner, and in short, render the jury every assistance in his 
power towards coming to a right conclusion.— Queen v. Bulakee Koorrnee, 6 W. K., 
Or., 72. While he is bound to advise the jury on questions of fact, and may tell the 
jury the impression which the evidence has made upon his own mind (In re 
Dwarhanath Sen, 13 W. li., Cr., 34), he has no right to pronounce his own 
judgment on the credibility of evidence, and to withdraw the consideration of 
the due weight to be given to the evidence from the jury.— In re Hurroo Shnha , 
16 W. li., Cr., 20. And although it is open to the Judge in charging a jury to 
express his opinion as to the effect of any portion of the evidence, he should 
always be careful to add that it is for the jury to form their own opinion.— Empress 
v. Be pin Biswas, I. L. li., 10 Calc., 970. 

A Judge should not give his opinion as to the guilt or innocence of a prisoner. 
He should merely give a general commentary on the evidence and a statement 
of what is the legal olfence proved, should sueli evidence be credited.— In re BhartU 
Chumler Christian, l W. 11., Cr., 2; Queen v. Gungn Bishen , ib., 26. It 
is his duty to give a direction upon the law to the jury *so far as to make 
them understand the law as bearing on the facts; and if he does nut, give 
them an explanation of the law sufliciently comprehensive to enable them to 
decide the particular issue, it is u misdirection.— In re .Jhubboo Mahton, I. L. It., 
8 Calc., 739 ; (8. C.) 12 C. L. It., 233, per Field, J. 

In giving a warning to a jury not to disbelieve a mass of otherwise consistent 
evidence, because in one or two minor and immaterial points the witnesses made 
different statements, a Judge exercises a wise discretion, and nilords no ground 
for an objection that lie misdirected the jury. — Queen y. Bustee Khan^fw. It. 9 
Cr., 17. 

Where a Sessions* Judge left the jury to decide upon the age of a girl who 
had been kidnapped, merely aiding them with his own opinion, in which they 
expressed their concurrence, it was held that there was no misdirection.— Queen 
v. Shama Khankee , 7 W. U., Cr., 22. 

A Judge should not leave it to the jury to find whether a communication is 
privileged or not, but should himself decide it us a point of law.-‘Queer* v. Chunder 
Kant Chuckerbutty , 10 W. li., Cr., 14. 

It has bceii considered that hare statements by prisoners are not admissible, 
and ought not to be alluded to by the Judge as evidence. Nor is evidence taken 





CHARGE TO JURY. 


281 


before the Magistrate, unless it is contradictory of the evidence of the same witness 
as given before the Sessions Court, evidence in the trial, und it should not be put 
to the jury.— Queen v. Bhekoo Singh , 7 W. R.. Cr., 108. Hut, it has been held, 
the attention of the jury may be called to discrepancies between the evidence given 
by witnesses in such Court, and that given before the committing Magistrate 
without the depositions before the Magistrate being put in.— Empress v. Haran 
Chunder Milter , 6 C. L. R., 390. See Queen v. Brindaban Bowree t 5 W. R., Cr., 54, 
and notes to s. 288, supra . 

When a prisoner is on his trial upon a charge of murder, it is the duty of 
the Judge to point out to the jury accurately the difference between murder and 
culpable homicide not amounting to murder, and to direct the attention of the 
jury to the evidence and to leave them to find the facts and say (under the 
direction of the Judge ns regards the law) of what offence the prisoner is guilty.— 
Queen v. Shumshere Beg , 9 W. R., Cr., 51 ; see Elahee Buksh , Appellant , 5 W. R., 
Cr., 80. Where a Sessions Judge, in charging a jury in a case of culpable homicide 
not amounting to murder, omitted to draw their attention to the two classes of 
culpable homicide mentioned in s. 304 of the Penal Code, the High Court considered 
that the accused were found guilty of the lighter description, and sentenced the 
prisoner accordingly.— Queen v. Kulichurn Bass , 15 W. R., Cr., 17. 

It was held to be a misdirection on the part of a Judge to comment on the 
evidence for the prosecution and to contrast it with the course followed by the 
prisoner ( eg ., where he makes a simple denial of the charge coupled with a 
refusal to examine the witnesses in attendance), if the Judge leaves it to the jury 
to decide between the opposing statements and to credit whichever they think 
most worthy of belief.— Queen v. Seetanalh Ghosal, 2 W. U., Cr., 60. On this 
point it will be useful to refer to the recent case of Hurry Chw'n Chuchorbutty , 
13 C. L. R., 358 ; (S. C.) I. L. R., 10 Calc., 140—a case cited in the notes to s. 289, 
supra. In that case it was held that a prisoner, being at liberty to offer evidence or 
not as he thinks proper, no inference unfavourable to him could be drawn if 
he did not offer evidence. 

The question of proof of previous convictions is one of fact, which ought 
to go to the jury and be determined by them;— Queen v. Esan Chunder Dey 
21 W. R., Cr., 40. 

The duties of a Judge were thus stated by Markbt, J., in the case of Queen 
v. Nim Chund Mookerjee , 20 W. R t , Cr., 41 : “ So far as objections are taken to 

the summing up upon points of law, the High Court is bound to examine the 
Judge's observations with the greatest possible nicety, and to see that he has 
laid before the jury what the law is upon the case which they had to deal with, 
and that he has laid it down rightly. What a Judge says to a jury upon the law 
is nn absolute and binding direction upon them. What he addresses to them upon 
the facts are only such observations as he thinks it necessary and proper to make in 
assisting them to arrive at a conclusion upon the evidence which it is wholly in 
their province to deal with as they think proper, and the observations which a 
Judge would make to a jury upon the facts would be determined by circumstances 
which must vary, one may almost say, in every case and in every tribunal in the 
country. They would vary in a very great degree according to the intelligence of 
the jury whom the Judge was addressing ; they would also vary very much according 
as the case had or had not been fully discussed both for and against the prisoners 
by counsel prior to his addressing them. Had there been no discussion of a case 
by couusel, it would undoubtedly be necessary for the Judge to point out many 
things wh : qh, after the cose had been fully discussed on both sides both for the 
Crown and i>tlie prisoner, might well seem to him unnecessary. And, on the other 
hand, a Judge has very often to caution a jury against accepting without very care¬ 
ful consideration some of the suggestions that are made to them. When we are 
called upon to say whether or not the Judge has done his duty in addressing the 
jury on the facts, we must look to his summing up as a whole, and see that the 
cose has been fairly .laid before them." 

It being incumbent upon ihe prosecution in a criminal case to produce all the 
evidence directly bearing on the charge or to account satisfaetbrily for the non¬ 
production of such evidence, it is the duty of the Judge to v point out to the 
jury that if tho prosecution do not call witnesses who, from their connection 
with the transaction, must be uble to give important information, an inference adverse 


i. XXIII 
s. 298 



282 


CHARGE TO JURY. 


C9t. XXIII to the prosecution may be drawn unless sufficient reason is shown for not* calling 
a. 208 them, and the mere fact of their being summoned for the defence is not necessarily 
a sufficient reason. See Dhunnoo Knzi v. Empress, 10 C. L. R., 181; (S.C.) I. L. R. s 
8 Calc., 121. A Sessions Judge bolding a second trial ought not to comment on the 
evidence of a previous trial ,—Jamsheer Sirdar , 1 C. L> R., 62. See Evidence Act, 

I of 1872, s. 105; In re Devi Duti % 7 C. L. It., 193, 

Misdirection. —There must be a positive misdirection or some error of 
law in the summing up in order to induce the High Court to interfere. The 
omission of a Judge to point out to the jury the weakness of the evidence 
Against the nccused, and the possibility of other persons being the guilty parties, 
does not amount to a positive misdirection. Where there is seine evidence to go 
to the jury, the Court cannot interfere. — Queen v. Choonee , 5 W. It., Cr., 13. 
So the omission of a Judge to enter into details regarding the identification of 
stolen property does not amount to a misdirection.— Queen v. Madkab Mai , 

1 W. R., Cr., 22. It being the duty of the Judge to give a direction upon the 
law to the jury so far as to make them understand the law as bearing upon the 
facts, there is a misdirection if lie does not give them an explanation sufficiently 
comprehensive to enable them to decide the particular issue.— In re Jhubboo 
M ah ton, I. L. R., 8 Calc., 739; (S.C.) 12 C. L. R., 233, per Field, J. 

The omission of u Sessions Judgn to tell the jury that the statement of one 
prisoner was not evidence against his fellow-prisoner, was held to be a material error 
and fatal to the trial, notwithstanding that the Judge dealt with the evidence 
against each prisoner separately.— Queen v. Sheik Miya Valad Daud, 6 Horn* 
II. C. R., Cr., 10; see Queen v. Elahee Buksh , 5 W. R., Cr. Rill., 80. A confes¬ 
sion of one prisoner is evidence against two co-prisoners tried jointly with him.— 
Evidence Act , I of 1872, s, 30. But to render a statement of one person tried jointly 
with another for the same offence admissible in evidence against that other, it is 
necessary that it should amount to a distinct confession of the offence 
charged.— Nur Bus Kazi v. Empress , I. L. K., 6 Calc, 279; (S.C.) 7 

C. L. It., 385; Empress v. Daji Nai'su , I. L. It., 6 Bom., 288. Ill 
the latter case, West, J., said: “It is obvious that Goviuda (one of the 
prisoners) did not intend to 'criminate himself, flis intention is to exculpate 
himself and make Daji the murderer of Narsu. When a person admits guilt to the 
fullest extent and exposes himself to the pains and penalties provided for his 
guilt, there is a guarantee for his truth, and the Legislature provides (see s» 30 
of the Evidence Act) that his statement may be considered against his fellow- 
prisoners charged with the same crime. By exculpating himself Goviuda fails to 
provide this guarantee, and his statement must be set aside in weighing the evidence 
against Daji." See further the note to s. 239, supra , and also the cases cited at 
the beginning of note to s. 287, supra. 

A Judge has every right to call the attention of the jury to anything which 
appears to be a palpable alteration or blot on the face of a document alleged to 
be forged.—Queen v. Kissor AJohun Dutt , 17 W. R„ Cr., 58. 

Interference by High Court.— The High Court will set aside the verdict of 
njury only in such cases where, by a misdirection to the jury, the accused has 
been materially prejudiced, or where there has been a failure of justice. — Queen v. 
Rajcoomar Bose , 19 W. R., Cr., 71; (S. C.) 10 B. L. R., Appx., 37. See a. 537, 
infra. 

In summing up the case to the jury, the Judge omitted to call their attention 
to the evidence of the witnesses for the defence. On appeal on the ground of 
misdirection, the High Court considered this evidence to be untrustworthy, and 
held, that the summing up was not defective on account of this omissfcFon the part 
of the Judge.— In re Rockia Mohato , I. L. R., 7 Calc., 42. In that case the High 
Court had the evidence for the defence read. 

In the case of Leiu Tu v. Empress , I. L. R., 4 Calc., 10, three persons, 
who were alleged to have been attacked and wounded in an affray, informed 
the police oil the same day that the persons who hud attacked them were A, B, 
and C, and 18 days afterwards gave to the Magistrate inquiring into the case 
the names of four other persons as having with A, B, and C formed the attacking 
party. All seven were tried together before the Sessions Court, and the Judge 
omitted to call the attention of the jury that four out of the Beven accused had not 
been mentioned until 18 days had passed over. This was held to be a misdirection. 
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I previewing the charge of a Judge to a jury in the tnofussil, It is sufficient to oh. xxill 
see wiiether the tendency of the clmrge taken as a whole has given, a correct or ■, 208 
incorrect direction to the mind of the jury, and it is not correct, it was said, to 
apply to such charge the criticisms which would be applied to a cburge of a Judge 
in a Court in England.—Queen v. Oogalao , 12 W. 11., Cr., 80. 

Improper advice given by the Judge to the jury upon a question of fact, or 
the omission of the Judge to give that advice which a Judge in the exercise of a 
sound judicial discretion ought to give the jury upou questions of fact, amounts to 
such an error in law in summing up as to justify the High Court, on appeal or revi¬ 
sion, in setting aside a verdict of guilty.— Elahee Buksh , Appellant ,5 W. lt.,Cr, 80, 

92. Where a Judge in his charge to the jflry admitted us receivable evidence a 
hearsay statement against the accused, and also an anonymous letter which was put 
in without an attempt to show how or by whom it was sent, it was held, that the 
jury luid been misdirected and the accused prejudiced, and a new trial was ordered.— 

Queen v. Chunder Koomar Mozoomdar , 24 W. R., Cr., 77. In another case, the 
High Court set aside the verdict of a jury, because the Judge in summing up 
omitted to point out the absence of evidence very material to the case of the prose¬ 
cution, and because be directed the jury to attribute an undue importance to the 
statements or excuses made by the prisoner in the explanation of certain docu¬ 
ments.— Queen v. Qunga Oovind Palit , 23 W. R., Cr., 21. 

When different trials are held at different times and against different prisoners 
in respect of the same crime, the Judge should deliver a fresh charge on each trial; 
it is not sufficient for him at the subsequent trials to read over his first charge to 
the jury.— Queen v. Mahadeo, W. R., Sup. Vol., 15. 

Accomplices. —A conviction founded upou the uncorroborated evidence of one 
or more accomplices alone is valid in law. But the evidence of accomplices should 
not be left to a jury without such directions and observations from the Judge^as the 
circumstances of the case may require.— Elahee Baksh , Appellant , 5 W. R., Cr., 80. 

See also Queen v. Nawahmn , 8 W. R., 19; Queen v. Shumshere Beg, 9 W. R., Cr., 

51 ; Queen v. Kali Churn Qangooly , 7 W. R., Cr., 2 ; Queen v. Mohima Chunder 
Bass, 15 W. R., Cr., 37 ; Evidence Act, I of 1872, ss. 30, 114, ill. ( b ), and 133 ; 

Beg. v. Ramasami Padayachi , I. L. R., 1 Mad., 394; and Reg. 'v. Budhu Nanku , 

I. L. R., 1 Bom., 475. See s. 337, infra. 

A Judge may misdirect the jury ns to what is corroboration of the testimony of 
an approver.— Empress v. Bepin Biswas , I. L. R., 10 Calc., 970. As to what is 
legal corroboration, see that case and Beg. v. Mulapahin Kapana , 11 Bom. H. 

C. R.,196; Reg . v. Budhu Nanku , I. L. R , 1 Bom., 475; Reg. v. Jaffer Ali , 

19 W. R., Cr., 57 ; Reg. v. Naga, 23 W. R., Cr., 24 ; and Empress v. Imdad Khan , 

I. L. R., 8 All., 120, see p. 137. 

In the case of Queen v. Sadhu Mundul, 21 W. R., Cr., 69, Phbar, J., said 
“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence before them, and for that purpose to be guided by the law which 
is npplPcable, and it is in all cases the duty of the Judge to point out to them that 
law. It was, therefore, in the present case, the duty of the Judge to lay before 
the jury substantially to the effect just set out the principles relative to the reception 
tof accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence 
Act; and we think the Judge was wrong in telling the jury that this case was one 
in which no caution or instruction from him was needed on this head. It is* m a “ 
cases wi^* r e an accomplice’s testimony is admitted, incumbent on the Judge to 
inform tlnfjury of the results of the law bearing on this point substantially as we 
Lave endeavoured to explain it." And s. 114, ill. (i), of the Evidence Act provides 
that the Court may presume that an accomplice is unworthy of credit, unless lie is 
corroborated in material particulars. The rule in that section coincides with the 
rule observed in England, that though the evidence of an accomplice should be 
onrefully scanned and received with caution, and may be treated as unworthy ot 
credit, yet if the jury or Court credits the evidence, a conviction proceeding upon it 
is not illegal. Section 133 of the Evidence Act in unmistakable term lays it down 
that a conviction is not illegal merely because it proceeds on the uncorroborated 
testimony of .an accomplice, and to hold that corroboration is necessary is to refuse 
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Ch. XXIII to give effect to the section.— Reg. v. Ramasami Paduyuchi , I. L. R., 1 Mud., 394 ; 

0* 299 and see Reg. v. Budhu Nanku , I. L. R., 1 13om. y 475. 

In the case of Joyudee Paramanick , 7 G. L. R., 66, Field, J. f expressed a 
grave doubt, whether the deposition of an approver taken before the committing 
Magistrate might be used ns evidence ngninst his accomplices on their trial before 
the Sessions Court, the conditional pardon of the approver having been withdrawn. 
A similar doubt was expressed by the Court (Prinskp and Tottenham, JJ.) in the 
case of Nanha Malla v. Empress, 13 C. L. R., 326. The Allahabad High Cour.t, 
in the case of Reg . v. Uardewai\ 5 AH., 217, held, the evidence was not 
admissible. 

^ Duty of jury. 299. It is the duty of the jury— 

(a) to decide which view of the facts is true, and then to 
return the verdict which under such view ought, according to 
the direction of the Judge, to be returned ; 

( b ) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual sense which 
it may be necessary to determine, whether such words occur 
in documents or not ; 

(c) to decide all questions which, according to law, are to 
be deemed questions of fact ; 

( d) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such expressions refer 
to legal procedure, or unless their meaning is ascertained by 
law, in either of which cases it is the duty of the J udge to 
decide their meaning. 

Illustrations . 

(a.) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between 
murder and culpable homicide, and to tell them under wliRt views of the fucts A 
ought to be convicted of murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to 
return a verdict in accordance with the direction of the Judge, whether that direc¬ 
tion is right or wrong, and whether they do or do not agree with it. 

(6.) The question is, whether a person entertained a reasonable belief on a 
particular point,—whether work was done with reasonable skill or due diligence. 

Bach of these is a question for the jury. 

Act X of 1872, s. 257; Act X of 1875, s. 93. 

It was held by the majority of a Full Bench (Jackson, J., dissenting), in the 
case of Queen v. Mahomed Humnyoon Shah , 21 W..R., 72, that a charge fu which* 
the accused was charged with having made two contradictory statements in the 
course of a judicial proceeding was a good charge, and that (Phear and Jackson, J J., 
dissenting) the Court or jury, in convicting, need not, by direct evidence, fi*d which 
of the two statements was false ; all that was necessary being that the Co'tftt or jury 
should find that the allegations made on this charge were tiue. 

In the case of Queen v. Sadhu Mundul\ 21 W. R , Or., 69, Pheab, J., said 
“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence, before them, and for that purpose to be guided by the luw which 
is applicable, and it is in all cases the duty of the Judge to point out to them that 
law. 

The question of proof of previous conviction is one of fact, which ought to 
go to the junr and be determined by them.—Queen v. Esati Chundcr Dey , 21 W. R , 
Cr., 40. ^ 
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Where the accused stated, in answer to a charge of murder, that ho had killed Ch XXIII 
his wife*, but that he had done so in consequence of having discovered her in an sees, 
act of adultery on the previous day, it was held that the statement did not amount 3(0-333 
to a plea of guilty, and that it was the duty of the Court, under cl. (c) of 
0 . 298, to try whether the provocation disclosed was sufficiently grave and sudden 
to reduce the offence.— Netai Luskar v. Empress , 1. L. It., 11 Calc., 410. 

300. In cases tried by jury, after the Judge has finished 
Retirement to con- his charge, the jury may retire to consider 

»>der. their verdict. 

Except with the leave of the Court, no person other than 
a juror shall speak to, or hold any communication with, any 
member of such jury. 

Act X of 1872, s. 263, para. 1; Act X of 1876, s. 92. 

301. When the jury have considered their verdict, the 

_ .. .... foreman shall inform the Judge what is 

e ivery o ver ict. ^hdr verdict, or what is the verdict of a 

majority. 

Act X of 1872, 8. 263, para. 1 ; Act X of 1876, 8. 94. 

302. If the jury are not unanimous, the Judge may 

Procedure where require them to retire for further considera¬ 
bly difler. tion. After such a period as the Judge 

considers reasonable, the j wry may deliver their verdict, although 
they are not unanimous. 

Act X of 1872, 8. 263, para. 3; Act X of 1872, 8. 96. 

Wlicre a jury is not unanimous, the Judge is not bound to summon a new 
jury.— Queen v. Urjoon Biswas, 1 W. 11 M Or., 41. 

Where a jury is unanimous, their verdict must be received unless it be con¬ 
trary to law: the Court is not competent in such a case to direct it to reconsider 
its verdict.— Empress v. Mnhuddi , 6 C. L. K., 349; (S. C.) Govt, of Bengal v. 
Mahuddi , I. L. It., 6 Calc., 871. 

303. Unless otherwise ordered by the Court, the jury 

v ,. , . shall return a verdict on all the charges on 

on eachcharge? 8 ' Ven which the accused is tried, and the Judge 
J udge may question may ask them such questions as are neces- 
jmjr ‘ eary to ascertain what their verdict is. 

Questions and an- Such questions and the answers to them 
ewers to be recorded. shall be recorded. 

See ^fet X of 1872, s. 263, pars. 2; Act X of 1876, s. 95. The clause as to ■ 
the direction of the Court is new. 

Section 238, supra t also enables a verdict to be given on some of the facts 
which arc a component part of the original charge, provided that those parts con¬ 
stitute a minor offence.— Govt, of Bengal v. Mahaddi , I. L. K., 6 Culo., 871 ; (S. C.) 

6 C. L. R., 349. There the accused were charged under s. 149, coupled with s. 326 
of the Penal Code, with, while being members of an unlawful assembly, committing 
grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but 
unanimously found two of the accused guilty of grievous hurt, and it was held that 
the verdict was legally sustainable, although that offeuee did not form the subject 
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Ch. XXIII of a separate charge. See remarks of Saiigbnt, C. J.—-Empress v. Appa Stibkana 
s. 303 Mendre, I. L,. K., 8 Boni.,,200; ami Empress v. 11 anti Mirdha , I. L. It., 3 Calc., 
189. 

In Reg . v. Mahomed Hoomayooii Shaw, 13 B. L. It., 324, Where a person Was 
convicted of giving false evidence upon an alternative charge, the majority of thg 
Full Bench (Jackson and Phbab, JJ., dissenting) he Id, that the conviction was 
good, notwithstanding that the jury had not distinctly found which of the two 
statements was falso. Jackson, J., was of opinion that such a charge was bad, and 
fui tlier, that an alternative finding upon such a charge was invalid, while Phbab, J., 
considered that although a person might be lawfully tried upon such a charge, the 
jury or the Court must, for u conviction, find specifically which branch of the alter* 
native was true. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity 
must be regularly taken in the case in which it is tried. If the whole proof con¬ 
sists of two conflicting statements, an alternative charge and finding are the regular 
course.— Mad. H. C. Pro., 30 th November 1874, Weir, p. 5 ; Proceedings , 4 Mad . 
H. C. R., 1874, Weir, pp. 4, 5. See notes to ss. 236—8. See also notes to 
s. 307, post. But s. 236 applies to cases in which, not the facts are doubtful, but 
the application of the law to the facts is doubtful. Judgment in the alternative 
caunot be passed in cases in which it is doubtful whether the accused person is 
guilty of any one of the several oflences charged, but where it is doubtful of 
which of those oflences he is guilty.— Queen v. Jamurha, 7 N. W. P., 137. 

The law does not prescribe any specific form in which the jury are to return 
their finding; they are ut liberty, therefore, to deliver it in any foitu which they 
think fit, and if that finding is not exhaustive us to the facts in issue which go to 
make up the charge or charges, it is the duty of the Judge to put such questions as 
shall elicit a complete finding.— Queen v. llari Prosad Gangooly , 8 B. L. 11., 557. 

In the case of Queen v. Wuzir Mundul, 25 W. It., Cr., 25, Macphebson and 
Mobhis, JJ., laid it down as a rule, that the verdict of a jury “ should not be 
interfered with except when there has beeu a gross and unmistakable miscarriage 
of justice ” (p. 27). See ulso Queen v. Ram Cfturn Ghose, 20 W. It, 33; Queen 
v. Sham Bagdee, 20 W. It., 73; Queen v. llarro Manjhee , 21 W. It., Or., 4 ; 
(S. C.) 14 B. L. It., Appx., 2; Queen v. Nobin Chunder Bnnerjee , 20 W. It.,(Jr., 70 ; 
Queen v. Khanderav Bajirav, I. L. It., 1 Bum., 10; Empress v. Behari Lull 
Bos *•, 6 C. L. K., 431; Empress v. Mahuddi, 6 C. L. R., 349. See further notes 
to s. 307, infra. In the case of Empress v. Muhhun Kumar , 1 (J. L. It., 275, it 
was held, per Gabth, C. J., and Prinsbp, J. (Mahkby, J., contra), that the rule 
laid down in Queen v. Wuzir Mundul , 25 W. It., Cr. Itul, 25, went too far; 
per Pbinbep, J. (Mark by, J., contra ), that the law did not prevent a Sessions 
Judge from asking a jury regarding the grounds of their verdict, and that such 
a course was desirable for the ends of justice. 

It is only when it is nccessnry in order to ascertain what the verdict of the 
jury really is, that the Judge is justified in putting questions to the jury. Unless a 
necessity of this kind truly exists, the questions are not justified in luw. No doubt 
the Legislature thought that it would be very dungerous to give the Sessions Court 
the power of cross-examining the jury after they had delivered their final verdict 
with u view to show that the conclusions at which they had arrived were not logi¬ 
cal or were inconsistent, or in order to provide materials upon which the Judge 
might be enabled afterwards to dispute the finality of the verdict. But where it 
appeared from the answers which the foreman returned upon being asked to give 
the verdict of the jury on the first charge that there was at the time somo lurking 
uncertainty in the minds of the jury themselves with regard to their verdictj and 
this uncertainty made itself apparent to the Judge, he was held to have acted rightly 
in putting questions to them with a view of ascertaining what their verdict really 
was.-r Queen v. Sustiram Mandal , 21 W. K., Cr., 1, per Phbab, J. 

In the case of Empress v. Dhunum Kazee, I. L. 11., 9 Calc., 53 ; (S. 0.) 11 C. 
L. R., 169, the jury returned a simple verdict of u not guilty." Norbis, J., said: 41 In 
this case the jury had returned a plain simple verdict of 4 not guilty; * it may have 
been erroneous, but it certainly was not ambiguous, and the duty of the Judge was 
to receive it and record it without asking any question about it M —p. 61. Bee cases 
cited by Nobrw, J. 
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til atrial upon charges of culpable homicide not amounting In murder under Ch. XXIII 
8. 304, and voluntarily causing grievous hurt under s. 32 5 of the Indian Penal Code, secs, 
the Sessions Judge, in summing up, clearly contemplated a conviction on the first 304-505 
charge, but the jury, after a short retirement, stated that they were unanimous foe 
an acquittal, and were divided on the other charge. The Judge thereupon inquir¬ 
ed what the majority was, and on being informed that it was 3 to 2, asked what 
the verdict of the majority was. The answer was “ guilty/’ and the Judge at once 
accepted the verdict. The High Court held on appeal that it was not intended 
under this section that n Judge, on ascertaining that a jury was not unanimous, 
should make inquiries to learn the nature of the majority and its opinion, so thut 
he should have an opportunity of accepting or refusing that opinion ns a verdict 
according as it coincided with his own opinion or not .—Hurry Chum Chuckerhutty 
v. Empress, 13 C. L. 11., 358; (S. C.) I. L. It., 10 Calc., 140. 

See Reg. r. Hari Prasad Gangooly , 8 B. L. It., 55 7. 


304. When by accident or mistake a wrong' verdict is 
. .. .. , delivered, the jury may, before or irame- 

men mg ver ic .. (j; a tely after it is recorded, amend the ver¬ 
dict, and it shall' stand as ultimately amended. 


This is new. 

In the case of The Queen v. Vodden , Dear’s C. C., 229, one of the jurors 
delivered a verdict, which was entered us not guilty. The prisoner was discharged 
out of the dock. Immediately he was discharged, and before the jury had left the 
box, others of the jury interfered and said the verdict was guilty. The prisoner 
was brought back to the dock, and the jury were again asked for their verdict. 
They all answered guilty, and this verdict was recorded. It was held that. the. 
mistukc had been properly corrected. 


305. When in a case tried before a High Court the jury 
Verdict in High are unanimous in their opinion, or when as 
Court when to prerail, many as six are_of one opinion and the * 

Judge agrees ■vpth them, the Judge shall give judgment in 
accordance with such opinion. 

When in any such case the jury are satisfied that they 
will not be unanimous, but six of them arc of one opinion, 
the foreman shall so inform the Judge. 

Discharge of jury in If the Judge disagrees with the major- 
other cases. ity, he shall at once discharge the jury. 

• If there are not so many as six who agree in opinion, 
the Judge shall, after the lapse of such time as he thinks 
reasonable, discharge the jury. 

Act X of 1876, ss. 97, 98. 

It is only when the jury is not unanimous, that a Sessions Court may require 
it to retire for further consideration. When a verdict is unanimous, it must be 
received by the Judge unless contrary to law. Where a Judge dissents from ail 
unanimous finding of a jurjr given in accordance with law, the only procedure open 
to him to follow is that laid down in s. 307. See Empress v. Mahuddi , I. L. It., 

5 Calc., 871 ; (S. C.) 6 C. L. It., 349. 

See s. 310, infra , in cases where the charge is of an offence committed after a 
previous conviction. 
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ch. xxiii 306 . When in a case tried before the Court of Session 

804-907 Verdict in Court of the Judge does not think it necessary to 
Session when to prevail, express disagreement with the verdict of 

the jurors or of a majority of the jurors, he shall give judg¬ 
ment accordingly. 

If the accused is acquitted, the Judge shall record judg¬ 
ment of acquittal. If the accused is convicted, the Judge 
shall pass sentence on him according to law. 

Act X of 1872, s. 263, para. 4, as amended by Act XL of 1874, 8. 21. 

Although this section leaves the diricretion of the Judge absolutely uncontrol¬ 
led, the Court ought not to interfere with the unanimous verdict of a jury unless 
the verdict be palpably and perversely wrong.— Empress v. Behari Lall Bose , 
6 C. L. It., 431; Empress v. Mahuddi, 6 C. L. R., 349; (S. C.) I. L. R., 5 Calc., 
871. See notes to s. 303, supra . 

• A Court is bound to pass some sentence if it records a verdict of guilty, though 
the sentence may be only nominal (Mad. H. C. Pro., 12/A Aug. 1869, Weir, p. 37); 
but a Judge is not wniranted in passing a merely nominal sentence, because he can¬ 
not concur in a jury's verdict of guilty. In doing so, he would usurp the functions 
of tijury. He is bound to pass a sentence adequate to the oflence found by the 
jury to have been committed.— Mad. H. C. Pro., 8/A November 1866, Weir, p. 37. 
Jf he dissents from the finding of the jury, he must follow the procedure laid down 
by the next section.— Empress v. Mahuddi , I. L. it., 5 Calc., 871 ; (S. C.) 6 C. L. 
It., 349. 

See s. 310, infra , in cases where the charge is of an offence committed after 
a previous conviction. 


307 . If in any such case tlie Sessions Judge disagrees 

Procedure where wit . h . the verdict of the jurors, or of a 
Sessions Judge dis- majority of the jurors, on all or any of the 
agrees wither# ^l)icl^_ accused has been 
tried, ao completely ti^t^iQ^oiiau^rs -it ^ negessary for the 
ends of justice to submit the case to the High Court, he shall 
submit the case accordingly, recording the grounds of his 
opinion, and, when the verdict f?Tcme of acquittal, stating the 
offence which he considers to have been committed. 


Whenever the Judge submits a case under this .section, 
he shall not record judgment of acquittal or of conviction on 
any of the charges on which the accused has been tried, but 
he may either remand the accused to custody or admit him 
to bail. 


In dealing with the case so submitted, the High Court 
may exercise any of the powers which it may exercise on an 
[ appeal ;* huV i t jma y yacq ui t ojv.CQn.yict the accused of any 
offence of which the jury could have convicted him upon the 
charge framed and placed before it ; and, if it convicts him, 



may pass such sentence as might have been passed by the 
Court of Session. 

Act X of 1872, s. 263, paras. 5 and 6; Act XI of 1874, s. 21. 
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Paragraph 6 of s. 263 of Act X of 1872 provided that “ the High Court shall oh. XXIII 
deal with the case so submitted as it would deal with an appeal, but it may acquit s. 807 
or convict the accused person on the facts us well as law without reference to the 
particular charges as to which the Court of Session may have disagreed with the 
verdict, and if it convict him, shall pass such sentence as might have been passed 
by the Court of Session.** The alteration made in this paragraph seems to have 
been suggested by the decision of the High Court in the case of Empress v. Harai 
Mirdha, I. L. R., 3 Calc., 189, where Markrt, .T , said : “ Whatever may be the 
exact position of this Court in dealing with a reference of this kind under s. 263, 
as to which we express no opinion, wo feel uo doubt whatever th.it this Court has a 
right to convict a prisoner of any offence which the jury could have convicted him 
of upon the charge framed and placed before them. Upon the charges framed and 
placed before the jury in this case, the jury could have convicted these prisoners 
(who were charged under ss. 302, 149 and 326 and 149 of the Penal Code) of an 
oUetice under s. 143. We, therefore, undoubtedly possess that power ourselves.’* 

Where a Judge dissents from the unanimous finding of a jury given in accord¬ 
ance with law, the only procedure open to him is to follow that laid down by this 
section. An unanimous verdict must be received by the Judge unless contrary to 
law.— Empress v. Mahuddi , I. L. U., 5 Calc., 871 ; (S. 0.) 6 C. L. It., 349 ; Hurri 
Churn Chuckerbutty v. Empress , 13C. L. R., 358, see p. 363; (S. C.) I. L. R., 

10 Calc., 140. So, in atrial by a jury before a Court of Session upon charges some of 
which were triable by a jury and some with the aid of assessors, the jury, by a 
majority, having returned a verdict of not guilty on all the charges, the Judge, 
who disagreed with the verdict, treated the trial of the charges which were 
triable with the aid of assessors as if they had been so tried, anil convicted the 
accused persons. On appeal it was held, that it was the duty of the Judge to have 
accepted the verdict as one of acquittal, and then to have passed orders in accord¬ 
ance with s. 263 of Act X of 187*2.— In re Bhootnath Dcy , Appellant , 4 C. L. R., 405. 

Where a Sessions Judge lias approved of a verdict on certain charges and 
finally acquitted and discharged the prisoner as to those charges, the High Court 
canuot, under this section, convict on those very charges. The section, it was held, 
contemplates only a case in which, without recording any order of acquittal or 
conviction, the Sessions Judge refers the whole case. — Reg. v. Udya Changa , 

20 W. R., Cr., 73. 

The disagreement referred to in this section must be such a complete dissent 
as to lead the Judge to consider it necessary, for the ends of justice, to submit the 
case to the High Court.— Imperatrix v. Bhawani bin Panduji , I. L. II., 2 Bom., 525. 

When the jury is not unanimous in their finding, and the Judge dissents from 
the opinions expressed by them, the High Court is competent, on the case being 
referred under this section, to find the prisoner guilty, notwithstanding an acquittal 
by the majority of the jury.— Empress v. Sahae Rue, I. L. R., 3 Calc., 623. In such 
n case it is the duty of the Judge, in sending up the matter to the High Court, to 
state the ofience which 1ms, in his opinion, been committed.— Ibid; see also In re 
TiluckdMaree , 2 C. L. R., 1 ; Queen v. Nobin Chunder Bannrjee, 20 W. R., Cr., 70. 

On the other hand, the High Court can acquit the prisoner, if it so think fit, on 
the facts, notwithstanding that the jury lias found the prisoner guilty ( Queen v. 

Roonjo Leth , 11 B. L. R., 14; (S. C.) 20 W. R., Cr., 1 ; Queen v. Sidham Sircar , 
ib , 16); but the Court should exercise the powers vested in it only in cases in 
which it finds the verdict of the jury clearly and undoubtedly wrong.— Queen v. 

Sham Bagdi t 13 B. L. R., Appx., 19; Queen v. Doorjodhun Shamonto , 19 W. R., 

Cr., 45; Qnelhi v. Nobin Chunder Banerjee , 20 W. R., Cr., 70 ; Queen v. Mussamut 
Itwarya , 14 B. L. R., Appx., 1 ; Queen v. Burro Manji % 14 B. L. R., Appx., 2; 

(S. C.) 21 W. R., Cr., 4; Empress v. Harai Mirdha y I. L. R., 3 Calc., 189. In the 
case of Queen v. Wuzir Mundul , 25 W. R., Cr., 25, the Court (Macpherson and 
Morris, JJ.) said, that “ the verdict of a jury should not be interfered with except 
when there has been a gross and unmistakable miscarriage of justice.** In the case 
of The Empress v. Mukhun Kumar , 1 C. L. li., 283, Garth, C. J., and Pbinsep, J. 

(Markov, J., dissenting), considered that this ruling went too far, Garth, C. J., 
saying —“ It appears to me that by the section the Legislature intended to vest in 
the High Court a very large discretion, and that it would be improper for us, if not 
impossible, to lay down any fixed rule by which that discretion should be controlled. 

(A.H., C.P.C.) 19 
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Ch. XXIII The verdict of a jury, who are the legally constituted judges of facts, and hpve the 
8.307 advantage of seeing the case tried, and of hearing the witnesses examined, ought 
always, in my opinion, to command its proper weight; and the more unanimous n 
verdict may be, and the less likely to have been induced or influenced by prejudice 
or error, the more entitled it should be to our respect and consideration. But 
there may be many occasions where, as it seems to me, little or no weight should 
be attached to their verdict; ns for instance, where, out of a jury of five, three are 
of one way of thinking and two of another, and the presiding Judge agrees with 
the minority; or where it is manifest, from the verdict of the jury or otherwise, 
that their minds have been influenced by prejudice which has prevented them from 
forming a correct judgment.” 

Where there were reasons sufficient to warrant a jury in disbelieving the wit¬ 
nesses, the High Court refused to interfere on a reference under this section, as it 
was not shown that the verdict of the jury was certainly unreasonable and perverse. 
— In the matter of Hurree N/train Mookerjee , 2 C. L. it., 518. 

In the case of In re Tiluckdharee , 2 C. L. It., 1, where four out of five jurors 
acquitted the prisoner on a charge of attempt to commit rape, and the Sessions 
Judge, disagreeing with the verdict, referred the case to the High Court, that Court 
found that the evidence for the prosecution was fully worthy of belief and sen¬ 
tenced the prisoner. 

A Sessions Judge ought to record distinctly whether or not he agrees with the 
verdict of the jury.— Queen v. Chand Bagdee , 7 W. It., Cr., 6. 

As stated by Garth, C. J., a very large discretionary power is vested in the High 
Court by this section, and no fixed rules can be laid down for the exercise of that 
discretion in every instance, and the decision in each instance must depend upon its 
own peculiar circumstances.— Empress v. Dluhhun Kumar , 1 C. L. It., 275. The 
duty of both Judge and jury is, in fact, cast upon the High Court.— Beg. v. 
Khanderav Bajirav , I. L. It., 1 Bom., 10. In that ease West, J., speaking of the 
difference of the positions of the High Court and the Courts in England, suid : 
“ Notwithstanding this difference and the more onerous duties devolving in conse¬ 
quence on the High Courts in India, we still desire to be guided, as far as may be, 
by the analogies of the English law. It is a well-recognized principle that the 
Courts of England will not set aside the verdict of a jury unless it be perverse and 
patently wrong, or may have been induced by an error of the Judge. We adhere 
generally to this principle.” See Empress v. Dhunum Kazce , T. L. It., 9 Calc., 53 ; 
(S. U.) 13 C. L. It., 169. So it was stated to be the rule of the High Court in 
Calcutta, not to interfere with the finding of a jury, unless their verdict is shown to 
be manifestly erroneous. — Empress v. Jacquiet , I. I j. It., 11 Calc., 85. 

Where the Court is asked to set aside a verdict, because it is against the weight 
of evidence, the question is not whether the Judge who tried the case was or was 
not satisfied with the verdict, or whether lie would have come to the same con¬ 
clusion as the jury, hut whether the verdict was such as reasonable men ought to 
have come to.— Empress v. Dhunum Kazev, I. L. Ii., 9 Calc., 53; (S. C.) 13 C. L. Ii., 
169. See Solomon v. Bitton , L. 11., 8 Q. B. Div., 176. 

The words “ shall deal with the case so submitted as with an appeal," ii. s. 263 
of Act X of 1872, which arc similar to the words used in the last paragraph of 
this section, wore construed by Pheab, J., in the case of Queen v. Iioonjo lelh , 
11 B. L. R., 19, as simply directing the procedure to be followed,— e.g ., as regards 
the notices to be served, and so on. The Court, therefore, might send for additional 
evidence and deal with the case generally ns provided in Chap. XXXI with regard to 
appeals. The result of this construction is, that the prisoner is in a better position 
with regard to an appeal, if that appeal be made through the interfusion of the 
Judge under this section than if he had preferred it himself, because s. 418, infra , 
says that, if the conviction was in a trial by jury, the appeal by the person convicted 
shall be admissible on a matter of law only. 

See also notes to s. 303. 

Instructions as to references to High Courts when Sessions Judge disagrees 
tpith Jury .—In cases in which the Sessions Judge has disagreed with the verdict of 
the jury, no delay should be permitted to occur in the submission of the records 
with the Sessions Judge’s letter of reference. It is open to the Government pleader, 
and to the pleader for the accused, to make uotes of the evidence as the case pro- 
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cecds.* If, after the trial 13 concluded, copies of any part of the proceedings are Ch. XXIII 
required, it will be necessary that they should be made, on application, in the High sees. 
Court, after receipt of the record.— Calc. H. C. C. O., No. 2 of 23rd March 1878. 808-809 
Wilkins, p. 115. 

G. — Re-trial of Accused after Discharge of Jury. 

308. Whenever the jury is discharged, the accused shall 
Re-trial of accused be detained in custody or on bail (as the 

after discharge of jury. case ma y be), and shall be tried by another 
jury, unless the Judge considers that he should not be re-tried, 
in which case the Judge shall make an entry to that effect on 
the charge, and such entry shall operate as an acquittal. 

Act X of 1875, s. 100. 

H.—Conclusion of Trial in Cases tried with Assessors. 

309. When^ in a case tried with the aid of assessors, 

Delivery of opinions the case for the defence and the prosecu- 

of assessors. tor’s reply (if any) are concluded, the 

Court may sum up the evidence for the prosecution and 
defence, and shall then require each of the assessors to state 
his opinion orally, and shall record such opihion. 

The Judge shall then give judgment; but in doing so 

_ , sliiill not be bound to conform to the 

Jndgment. . . „ 

opinions of the assessors. 

If the accused is convicted, the Judge shall pass sentence 
on him according to law. 

Act X of 1872, s. 255, para. 1, ss. 261, 262. 

The proviso as to summing up is new, and gets rid of a difficulty which was 
raised in the case of Reg. v. Ameeroddeen , 15 W. It., Ur., 25 ; (ti.C.) 7 li. L. R., 63. 

The power of summing up the evidence is intended to be exercised in long 
or intricate cases, and the Sessions Judge should confine himself to summing up 
the evidence and should not obtrude on the assessors his opinion of the worth¬ 
lessness or otherwise of any portion of the evidence. —Shadulla Howladar v. Empress , 

I. L. R, 9 Calc., 875; (S. C.) 12 C. L. R., 506. 

The section docs not require that the summing up or heads of the summing up 
should be recorded, but in the case of Shadulla Howladar v. Empress , I. L. R., 

9 Calc., 875; (S. C.) 12 C. L. R., 506, where the summing up was recorded by the 
pleader for the prosecutor and accepted by the Judge, Prinsjbp, J., fluid: “ We think 
that such a course should not have been taken by the Judge, and that if he was in¬ 
capable of recording the heads of his summing up to the assessors, he should have 
availed hftns^f of the services of some Court officials or directed it to be done 
tyy some independent person.” It must be borne iu miud that, under s. 367, post, 
the heads of charge to a jury must be recorded by the Sessions Judge. 

The judgment need not be pronounced at once. Section 366, infra , provides 
that, in every trial in any Court of original jurisdiction, judgment, shall be pro¬ 
nounced in open Court either immediately or at some subsequent time, of which 
due notice shall be* given to the parties or their pleaders. 

Where, after the assessors had given their opinions, the Judge left the district 
without recording his finding or his judgment, and his successor, after considering 
the evidence which had beeu taken at the trial, convicted and passed sentence on 
the prisoners, the conviction and sentence were set aside and the prisoners ordered 
to be retried.— Queen v. Gopi Noshyo , 21 W. U., Cr, 47. 
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Ch. XXIII The intention of the Legislature was, where n prisoner is tried on two on more 
0 . 810 charges, that the assessors should give a definite opinion whether the prisoner is 
guilty ot any, and, if so, of which of the charges preferred against him, and that 
the Judge, in delivering his judgment, should give it with advertence to the opinion 
of the assessors.— Queen v. Matam Mai\ 22 \V. It., Cr., 34. 

The Sessions Judge should conform strictly to the terms of the section and 
require each assessor to state his opinion orally ( ShaihiUa Hawladur v. Empress , 
I. L. 11., 9 Calc., 875; (S. C.) 12 C.L.ll., 506); and the grounds of their opinions should 
bo distinctly recorded.— Queen v. Mussamat Mina Nuggerhhatin , 3 W. R., Cr., 6. 

In Reg. v. Kala Karsan , 6 Bom. LI. C. U., Cr., 55, it was held, that the Judge’s 
omission in a trial conducted with the aid of assessors to slate the ground of his 
decision was not an irregularity which invalidated the conviction. But see Queen v. 
Sliumshere Beg , 9 W. R., Cr. RuL, 51; Bhugwan v. Doyal Gope , 10 ibid, 7. 

Opinion of Assessors how to be recorded. —The record of the opinion of each 
assessor should appear at the commencement of the judgment of the Sessions 
Judge. It is not, in the Court’s opinion, sufficient that this record should contain 
u mere verdict of guilty or not guilty, or proven or not proven; what the Court 
requires is not only the result arrived at by each assessor sitting on a {Sessions trial, 
but, if possible, the reasons by which each assessor arrived at that result,—that is, 
the grounds of his opinion. While avoiding prolixity, a Sessions Judge should be 
careful to be intelligible and precise in recording such opinions.— Calc . H. C. 
C. O., No. 4 of 23rd June 1865, Wilkins, p. 115. See Queen v. Mussamat Mina 
Nuggerbhatin, 3 W. li., Cr., 6. * 

{See s. 310, infra , as to cases in which the charge is of an offence committed 
after a previous conviction. 


J .—Procedure in case of previous Conviction. 

310. In tlic case of a trial by jury or with the aid of 
Procedure in case of assessors, where the' accused is charged 
previous conviction. with, an offence committed after a previous 
conviction for any offence, the procedure laid down in sec¬ 
tions 271, 286, 305, 306, and 309 shall be modified as 
follows :— 

(a.) The part of the charge stating the previous con¬ 
viction shall not be read out in Court, nor shall the accused 
be asked whether he has been previously convicted as alleged 
in the charge, unless and until he has either pleaded guilty 
to, or been convicted of, the subsequent offence. 

(5.) If he pleads guilty to, or is convicted of, the subse¬ 
quent offence, he shall then be asked whether he has been 
previously convicted as alleged in the charge. 

(c.) If he answers that he has been so previously con¬ 
victed, the Judge may proceed to pass sentence on him accord¬ 
ingly ; but if he denies that he has been so previously, 
convicted, or refuses to, or does not, answer such question, 
the jury or the Court and the assessors (as the case may be) 
shall then inquire concerning such previous copviction, and 
in such case (where the trial is by jury) it shall not be neces¬ 
sary to swear the jurors again. 
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• 

It has now been hold that, in trials before a jury or with the aid of assessors, Ch. XXIII 
the record should invariably show that reference to a previous conviction was not secs, 
made until the accused had been convicted of the subsequent offence (Rristo Behari 811-818 
Das v. Empress, 12 C. L. H, f 555, per Cunningham and Maclean, JJ.) ; but in the 
case of Bepin Behary Shaw v. Empress , 13 C. L. U., 110, where a Sessions Judge, in 
a trial by jury, called upon the accused to answer at the same time a charge of theft 
and also a charge of having been previously convicted, the High Court refused to 
^interfere, as it did not appear that there had been a failure of justice caused by the 
irregularity. 


J.—List of Jurors for High Court , and summoning Jurors 

for that Court. 

In each Presidency-town, the jurors’ book for the 

Jurors’book year current when this Code comes into 

force shall be taken as containing a correct 
list of persons liable to serve as jurors under this chapter. 
Those persons whose names are entered in the jurors’ 
Exemption of special book as being liable to serve on special 
j acor8, juries only shall be deemed to be persons 

privileged and liable to serve only as special jurors under this 
chapter during the year for which the said list has been 
prepared. 

See Act X of 1875, ss. 39, 41. 

For rules ns to list of jurors in the High Court at Calcutta, see Belchambers's 
Rules and Orders , pp. 256-^267. 

312. The names of not more than we- hundred persons 
Number of special shall at any one time be entered in the 

i urors - special jurors’ list. 

Act X of 1875, s. 40. 


313. The Clerk of the Crown shall, before the first 
Lists Of common and day of April in each year, and subject to 
special jurors. such rules as the High Court from time to 

time prescribes, prepare— 

(a) a list of all persons liable to serve as common 
jurors ; and 

( b ) a list of persons liable to serve as special jurors 
only.... 

Regard shall be had, in the preparation of the latter list, 
to the property, character, and education of the persons whose 
names are entered therein. 

No person shall be entitled to have his name entered in 
the special jurors’ list, merely because he may have been 
entered in the special jurors’ list for a previous year. 

The Governor-General in Council in the case of the 
Hig h Court at Calcutta, and, in the case of other High Courts, 
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oh. xxiii the Local Government, may exempt any salaried officer of 
8 H-li 5 Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as 
Discretion of officer aforesaid, have full discretion to prepare 
preparing lists. the said lists as seems to him to be proper, 

and there shall be no appeal from, or review of, his decision. 

Act X of 1875, ss. 42, 43. 

District Locomotive Superintendents and Assistant Locomotive Superintendents 
on tlie East Indian Railway are exempted from liability to serve as jurors or 
assessors in criminal trials in tlie N. W. Provinces.— N. W. P. Gazette , 1875, 

p. 1076. And the following officials of the Oudli and Rohilkund Railway are also 
exempted:—Engineers in charge of the open line ; engineering inspectors employed 
on the open line; locomotive foremen and drivers in charge at changing stations; 
drivers of pilot engines ; and station masters.— N. W. P. Gazette , 1875, p. 171. 

The following persons are exempted from serving on juries in the inofussil in 
the Madras Presidency The Agent, the Chief Accountant, and the Cash-keeper of 
every branch of the Madras Rank {Madras Notification, 19 th Feby. 1874, Weir , 
p. 76); all officers and subordinates of the Public Works Department while actually 
in charge of public works rang qs (Madras Notification,'23t'd March 1876, Heir, 
p. 76); and Railway Engineers in charge of sections of railways open for public 
traffic (Madras Notification , 2 8th July 1876, Weir, p. 76). 

314. Preliminary lists of persons liable to serve as 
Publication of lists, common jurors and as special jurors, res- 

preiiminaryumi revised, pectively, signed by the Clerk of the 

Crown, shall be published once in the local official Gazette 
before the fifteenth day of April next after their preparation. 

Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the local official Gazette before the first day 
of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous 
part of the court-house. 

Act X of 1875, s. 44. 

315. Out of the persons named in the revised lists 
Number of jurors to aforesaid, there shall be summoned for 

be summoned in Presi- each sessions in each Presidency-town at 
dency-town. least twenty-seven of those who are liable- 

to serve on special juries, and fifty-four of those who are liable 
to serve on common juries. . 

No person shall be so summoned more than onde * in six 
months unless the number cannot be made up without him. 

If, during the continuance of any sessions, it appears 
Supplementary sum- that the number of persons so summoned 
mons - is not sufficient, such number as may be 

necessary of other persons liable to serve as aforesaid shall 
be summoned for such sessions. 

Act X of 1875, s. 45. 
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•316. Whenever a High Court has given notice of its in- Ch - 11111 
Summoning jurors tention to hold sittings at any place outside 316-819 
outside the Presidency- the Presidency - towns for the exercise of 
town8 ‘ its original criminal jurisdiction, the Court 

of Session at such place shall, subject to any direction which 
may be given by the High Court, summon a sufficient num¬ 
ber of jurors from its own list, in the manner hereinafter 
prescribed for summoning jurors to the Court of Session. 

Act X of 1876, s. 60. 


317. In addition to the persons so summoned as jurors, 
Military jurors. the said Court of Session shall, if it thinks 

needful, after communication with the 
Commanding Officer, cause to be summoned such number of 
Commissioned and Non-commissioned officers in Her Majesty’s 
Army resident within ten miles of its place of sitting, as the 
Court considers to be necessary to make up the juries requir¬ 
ed for the trial of persons charged with offences before the 
High Court as aforesaid. 

All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code ; but 
no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 

Act X of 1875, s. 51. See note to s. 320, infra. 


318. Any person summoned under section 315, section 

Failuie of jurors to 310 or section 317, who without lawful 

attc,,d ' excuse fails to attend as required by the 

summons, or who, having attended, departs without having 
obtained the permission of the Judge, or fails to attend after 
an adjournment of the Court after being ordered to attend, 
shalfc be deemed guilty of a contempt and be liable by order 
of the Judge to such tine as he thinks fit; and in default of 
.payment of such tine, to imprisonment in the civil jail until 
the fine is paid. 

Ac{ X of 1875, s. 46. Sec s. 332, post , and s. 295, supra. 

• • 

K.—List of Jurors and Assessors for Court of Session, and 
summoning Jurors and Assessors for that Court. 

319. All male persons between the ages of twenty-one 
Liability to serve as and sixty shall, except as next hereinafter 

jurors or assessors. mentioned, be liable to serve as jurors or 
assessors at any trial held within the district in which they 
reside. 

Act X of 1872, 8. 404. 
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320. The following persons are ex- 
Exemptious. empt from liability to serve as jurors or 

assessors, namely :— 

• 

(a) Officers in civil employ superior in rank to a Dis¬ 
trict Magistrate ; 

(b) Judges ; 

(c) Commissioners and Collectors of Revenue or 
Customs ; 

(d) Persons engaged in the Preventive Service in the 
Customs Department; 

( e ) Persons engaged in the collection of the revenue 
whom the Collector thinks fit to exempt on the ground of 
official duty ; 

(f) Persons actually officiating as priests or ministers 
of their respective religions ; 

. (g) Persons in Her Majesty’s Army, except when, by 
any law in force for the time being, they are specially made 
liable to serve as jurors or assessors ; 

(h) Surgeons and others who openly and constantly 
practice the medical profession ; 

(i) Persons employed in the Post-office and Telegraph 
Departments ; 

(j ) Persons exempted from personal appearance in 
Court under the provisions of the Code of Civil Procedure, 
sections 640 and 641 ; 

} (k) Other persons exempted by the Local Government 

from liability to serve as jurors or assessors. 

Act X of 1872, ss. 405, 400, para. 1. The last three clauses of s. 406 have 
been omitted from this Code. 

In the Paujab, under s. 30 of Act IV of 1866, military men arc not exempt, 
when summoned by the Chief Court, from serving as jurors, unless their Com¬ 
manding Officer desires to have them excused on the ground of urgent military 
duty, or for any other special military reason. {See s. 317, supra. 

District Locomotive Superintendents and Assistant Locomotive Superintend¬ 
ents on the East Indian Railway are exempted from liability to serve as jurors or 
assessors in criminal trials in the N. W. Provinces.— N. W. P. Gazette , 1875, 
p. 1076. And the following officials of the Oudh and llohilkund Railway are also 
exempted :—Engineers in charge of the open line ; engineering inspectors employed 
on the open line; locomotive foremen and drivers in charge at chungitft' stations ; 
drivers of pilot engines; and station masters. —N. W. P. Gazette , 1875, p. 171. 

The following persons are exempted from serving on juries in the mofuasil in 
the Madras Presidency:—The Agent, the Chief Accountant, and the Cash-keeper 
of every branch of the Madras Bank {Madras Notification, 19 th Feby. 1874, Weir, 
p. 76) ; all officers and subordinates of the Public Works Departmes-t while actually 
m charge of public works ranges ( Madras Notification , 23 rd March 1876, Weir, 
p. 76 ); and Railway Engineers in charge of sections of railways open for public 
traffic ( Madras Notification , 28 th July 1876, Weir, p. 76). 

As to grounds of objection to persons summoned as jurors, see s. 278, supra. 

See ss. 329, 462, infra. 
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321. The Sessions Judge, and the Collector of the ca xxiii 
L ist of jurors and District or such other officer as the Local jaV-aw 

assessors. Government appoints in this behalf, shall - 

prepare and make out in alphabetical order a list of persons 
liable to serve as jurors or assessors and qualified in the 
judgment of the Sessions Judge and Collector or other officer 
as aforesaid to serve as such, and not likely to • be successfully 
objected to under section 278, clauses ( b ) to (/*), both inclusive. 

The list shall contain the name, .place of abode, and quality 
or business of every such person ; and if the person is an 
European or an American, the list shall mention the race to 
which he belongs. 

Compare s. 400 of Act X of 1872. That section provided that the list should 
be of persons residing within ten miles from the place where trials before the Court 
of Session are held, or within such other distance as the Local Government should 
think fit to direct. Under this section, it will be seen that no such limits are pres¬ 
cribed, and consequently all persons liable to serve as jurors in the district where 
the sessions ure held are liable to be summoned. See s. 319, supra . 

The following rules ure in force in Bombay :— 

It has been brought to the notice of Government that sufficient care is not 
always taken in the preparation and revision of these lists; many persons, such os 
officers in the service of Government, pensioners, &c., who would make the best 
class of assessors, being omitted, while, on the other hand, persons of tainted repu¬ 
tation, and otherwise clearly unfit, are sometimes included. 

Government consider it most important that the duty of preparing and revising 
these lists should be properly performed, with a view to obtaining the services, as 
assessors, of a sufficient number of respectable and really intelligent men of all classes, 
and wish it to be understood that this duty should be performed by the Collectors 
themselves with the aid of their assistants, and on no account delegated to unin¬ 
structed and irresponsible subordinates. 

It is also very desirable to improve the position of assessors in public estima¬ 
tion, and to muke the duty ns little irksome as possible to individuals. No assessor 
should, therefore, be summoned too frequently; he should be summoned formally 
and regularly, and be treated with consideration and respect during his attendance 
at the station. And Collectors should be careful to represent and practically to 
regard the duty of an assessor as one of responsibility and trust, and to make the 
assessors feel that their co-operation in tho administration of justice is sought for as 
a means of conferring a benefit upon their countrymen, nud not merely to assist the 
Judges in their labours.— Bombay H. C, Cir ., 48. 

322. Copies of such list shall be stuck up in the office 

Publication Of list. of Collector or other officer as aforesaid, 

and in the court-houses of the District 
Magistrate and of the District Court, and in some conspicuous 
place in the town or towns in or near which the persons named 
in the list reside. 

Act X of 1872, s. 401, para. 1. 

323. To every such copy shall be subjoined a notice 
Objections to list. stating that objections to the list will be 

heard and determined by the Sessions 
Judge and Collector or other officer as aforesaid, at the 
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on. xxiii Sessions court-house, and at a time to be mentioned in the 
884-820 notice. 

Act X of 1872, s, 401, para. 2. 


324. For the hearing of such objections, the Sessions 
Revision of list. Judge shall sit with the Collector or other 

officer as aforesaid, and shall, at the time 
and place mentioned in the notice, revise the list and hear the 
objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name of any person not 
suitable in their judgment to serve as a juror or as an assessor, 
or who may establish his right to any exemption from service 
given by section 320, and insert the name of any person omitted 
from the list whom they deem qualified for such service. 

In the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name 
of the proposed juror or assessor shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Court of Session. 

Any order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be 
final. 

Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 


Act X of 1872, s. 402. The last clause is new. 
See s. 537, infra. 


Annual revision of list. , 3 2 , 5 - The list so prepared and revised 

shall be again revised once in evei'y year. 

The list so revised shall be deemed a new list, and shall 
be subject to all the rules hereinbefore contained as to the* list 
originally prepared. 

Act X of 1872, s. 403. 

326. The Sessions Judge shall ordinarily, three days at 
District Magistrate least before the day which he may from 
to summon jurors and time to time fix for holding the sessions, 
assessors. . send a letter to the District Magistrate 
requesting^ mjo s^mmgjia^ many persons name$ in the said 
revisecTlist^as seenfto ffie sessions Judge to be needed for 
6 trials by jury and trials with the aid of assessors at the said 
sessions, the number to be summoned not being less th an 
double the number required for any such trial. 
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The names of the persons to be summoned shall be drawn cn. xxm 
by lot in open Court, excluding those on the revised list who sa^Sso 
have served within six months, unless the number cannot be 
made up without them ; and the names so drawn shall be 
specified in the said letter. 

Act X of 1872, s. 407. * 

For form of precept to District Magistrate to summon jurors and assessors, 
see Sched. V, No. 32. 

It is irregular to delegate the duty of selecting assessors to the Magistrate. 

His duty. is purely ministerial. He has simply to issue a summons to each person 
specified in the precept of the Sessions Judge, requiring him to attend as an 
assessor at the time and place specified in the summons. The assessors are not 
to be selected several days before the trial, nor are they to be chosen by lot ns 
are jurors; but they are to be chosen ns the Judgo thinks fit, as provided in 
s. 239 (284), at the commencement of the trial, from the persons summoned to act.— 

Smyth , p. 133. 

327. The Court of Session may direct jurors or asses- 
Power to summon sors to be summoned at other periods than 

another set of jurors the periods specified in section 326, when 
or assessors. the number of trials before the Court 

renders the .attendance of one set of jurors or assessors for a 
whole session oppressive, or whenever for other reasons such 
direction is found to be necessary. 

Act X of 1872, s. 410. 

t 

328. Every summons to a juror or assessor shall be in 
Form and service of writing, and shall require his attendance 

summons. as a juror or assessor, as the case may be, 

at a time and place to be therein specified. 

Act X of 1872, s. 409, para. 1. 

For form of aummous to juror or assessor, see Sched. V, No. 33. 

329. Where any person summoned to serve as a juror 
When Government or assessor is in the service of Government 

or luijjwny servant or of a Railway Company, the Court to 
may be excused. serve in which he is so summoned may 

excuse his attendance if it appears, on the representation of 
the head of the office in which he is employed, that he can¬ 
not serve as a juror or assessor, as the case may be, without 
inconvtftuonce to the public. 

Act X of 1872, s. 411. 

Certain servants of Uailway Companies have been exempted by the Local 
Government. See note to s. 320, supra , p. 296. 

330. The Court of Session may for reasonable cause 
Court may excuse excuse any juror or assessor from attend- 

attendauce of juror or ance at any particular session. 

assessor. 

Act X of 1872,s. 412. 
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331. At each session, the said Court shall cause-to be 


List of jurors and 
assessors attending. 


made a list of the names of those who 
have attended as jurors and assessors at 
such session. 


Such list shall be kept with the list of the jurors and 
assessors as revised under section 324. 

A reference shall be made in the margin of the said re¬ 
vised list to each of the names which are mentioned in the 
list prepared under this section. 

Act X of 1872, s. 413. 


332. Any person summoned to attend as a juror or as 
Penalty for non- an assessor who, without lawful excuse, 
attendance of juror or fails to attend as required by the summons, 
assessor. or w ho, having attended, departs without 

having obtained the permission of the Court, or fails to attend 
after an adjournment of the Court, after being ordered to 
attend, shall be liable, by order of the Court of Session, to a 
fine not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to 
such juror or assessor within the local limits of the jurisdiction 
of the Court making the order. 

In default of recovery of the fine by such attachment 
and sale, such juror or assessor may by order of the Court 
of Session be imprisoned in the civil jail for the term of 
fifteen days, unless such fine is paid • before the end of the 
said term. 


Act X of 1872, b. 414. 

No appeal lies from an order filing an assessor or juror for non-attendance; 
see Chap. XXXI. But if a juror or assessor has been fined and subsequently 
gives good ground, such as illness, for his non-uttcndance, the Judge should recon¬ 
sider his order .—In re Gour Surun Dass, 8 W. II., Or., 83. See ss. 2 j5 and 
318, supra . 

. L.—Special Provisions for High Courts. 

333. At any stage of any trial before a High Court 
Power of Advocate under this Code before the return of the 
General to stay prose- verdict, the Advocate General may, if he 
cut,on ' thinks fit, inform the Court on behalf of 

Her Majesty that he will not further prosecute the defendant 
upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be 
discharged of and from the same. But such discharge shall 
not amount to an acquittal unless the presiding Judge other¬ 
wise directs. 
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« 

Aot X of 1875, s. 146. It is to be noted that s. 146 of Act X of 1875, so 
fur as it relates to informations, has not been repealed.— Sched. 1 (5), post .. See 
pp. 175, 176, supra . The proviso in the last sentence, that, unless the presiding 
Judge otherwise directs, the discharge shall not amount to an acquittal, is new. 

334. For the exercise of its original criminal jurisdiction, 
Time of holding sit- every High Court shall hold sittings on 
tin 8 s - such days and at such convenient intervals 

as the Chief Justice of such Court from time to time appoints. 

Act X of 1875, 8. 4. 


335. The High Court shall hold its sittings at the place 
Place of holding sit- at which it now holds them, or at such 
ting 8 - other place (if any) as the Governor Gene¬ 

ral in Council in the case of the High Court at Fort William, 
or the Local Government in the case of the other High Courts, 
may direct. 

But it may from time to time, in the case of the High Court 
at Fort William, with the consent of the Governor General 
in Council, and in all other cases with the consent of the 
Local Government, hold sittings at such other places with¬ 
in the local limits of its appellate jurisdiction as the High 
Court appoints. 

Such officer as the Chief Justice directs shall give notice 

Notice Of sittings. beforehand in the local official Gazette of 

all sittings intended to be held for the 
exercise of the original criminal jurisdiction of the High Court. 

Act X of 1875, s. 5. 


336. The High Court may direct that all European 

Place of trial of Eu- British subjects and persons liable to be 
ropeon British sub- tried by it under section 214, who have 
i ects - been committed for trial by it within cer¬ 

tain specified districts or during certain specified periods of 
the ye!tr, shall be tried at the ordinary place of sitting of the 
Court, 

• or direct that they shall be tried at a particular place 
named. 

Com^ire the first part of s. 27 of * Act X of 1875. 


CHAPTER XXIV. 




GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 

337. In'the case of any offence triable exclusively by 
Tender of pardon to the Court of Session or High Court, the 
accomplice. District Magistrate, a Presidency Magis¬ 

trate, any Magistrate of the first class inquiring into the 


Ch. XXIV 
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oh. xxi7 offence, or, with the sanction of the District Magistrate,- any 
* 887 other Mag istrate," may, with the view of obt^mg tbe evi¬ 
dence ofany person supposed to have been directly or indi¬ 
rectly concerned in, o r pr ivy to, the offence'under"inquiry, 
tender aTpardon to such" person on condition of his making a 
full and true disclosure of the whole of the circumstances 
within his knowledge relative to such offence, and to every other 
person concerned, whether as principal or abettor, in the com¬ 
mission thereof. 

Every person accepting a tender under this section shall be 
examined as a witness in the case. 

Such person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
High Court, as the case may be. 

Every Magistrate, other than a Presidency Magistrate, who 
tenders a pardon under this section, shall record his reasons for 
so doing ; and when any Magistrate has made such tender 
and examined the person to whom it has been made, he shall 
not try the case himself, although the offence which the 
accused appears to have committed may be triable by such 
. Magistrate. 

Compare Act X of 1872, s. 347, and Act IV of 1877, s. 150. 

If any Magistrate, not empowered by law, erroneously in good faith lenders a 
pardon under this section, his proceedings shall not be set aside merely on the 
ground of his not being so empowered.— S. 529 (g), infra. 

The Court should, when it tenders a pardon to a prisoner, explain to him the 
conditions which accompany the tender. It is for the prisoner then to nccept or 
refuse the tender. If he refuses, the tender will have been abortive and the trial 
will proceed as if no such tender had been made; if he accepts, it is the duty of the 
Court to examine him as a witness in the case, under the rules applicable to the 
examination of witnesses ; and then if, after having so examined him, the Court be 
of opinion that he has not complied with the conditions, the Court may then com¬ 
mit or order him to be committed for trial upon the charge in respect of which 
pardon was tendered.— Queen v. Gogalao , 12 W. It, Cr., 80; (S. C.) 4 B. L. It., 
App., 50. 

It is not competent to a Magistrate to convert an accused person info a wit¬ 
ness, except when a pardon has been lawfully granted, and therefore evidence 
given by such a person who had received a pardon in the case of an offence not 
exclusively triable by the Court of Session was held not to be relevant, that person 
not having been acquitted or discharged or convicted.— Empress v. Sadhee Rasal, 
1. L. K., 10 Calc., 936; Reg. v. Hanmanta , I. L. It., 1 Bom., 610; Reg. v. Ashruff 
Sheikh , 6 \V. It., Cr., 91; Empress v. Dala Jim , I. L. It., 10 Bom., 19C. State¬ 
ments made by an accused person in the course of such an examination'are irrele¬ 
vant, and if subsequently retracted could not be used against him or subject him to 
a prosecution for giving false evidence.— Empress v. Dala Jiva , 1. L. R., 10 Bom., 
190, and The Empress v. Ashgar Alt, 1. L. It., 2 All., 260. See Mohesh Chunder 
Kapali v. Mohesh Chunder Dass , 10 C. L. R., 553. 

As to the weight to be attached to the evidence of approvers, see note to s. 298, 
ante , p. 279. Section 114, ill. (6), of the Evidence Act provides that the Court may 
presume that an accomplice is unworthy of credit unless he is corroborated in 
material particulars. 

See s. 439, infra. 





Pardon, Withdrawal op —Conditional Pardon to Prisoner—Power of 

Sessions C^urt to try person not committed — Approver , Evidence of _ 

Criminal Procedure Code , ss . J62 , l»3 t 337 , 374—Evidence 

Act. ss. 24, 30 ] Two persons,./ and //, were charged with the 
murder of U's husband, and in the course of the police enquiry made 
certain statements to the police. They were then setup by the police 
to a Deputy Magistrate for enquiry. J made three statements on the 
28th of February, the 1st of March and the 9tli of March 189*, res¬ 
pectively, two of which were confessions, the third being a withdrawal 
of such confessions. U al o made two statements on the 2nd and 9th 
of March, the first of which wns a co fession. and the second a with¬ 
drawal thereof. On the 2 >th ol April U was tendered :i pardon, ar.d 
was thereafter treated as an approver, in which capacity she gave 
ev.dence agaiust J. J was then committed to the Court of Sessions 
to take his trial U being sent up as au approver. In the Sessions 
Court U resiled from her deposition before the commit'iug Magis¬ 
trate, and was then and there treatc \ as an accused person, and placed 
on her trial with the other accused and the deposition aforesaid was put 
in as evidence. Both accused were convicted maiidy on their confes¬ 
sions, J of murder ami U of abetment of murder. Held , that the con¬ 
vict on of U was bad, the Court of Sessions having hid no jurisdiction. 


to try her as she was never committed to that Court by any competent 
Magistrate, llrl that the convictiou of J was also bad—(») Because 
U's statement to the police was not admissible in evidence. (2) Became 
her statements on the 2nd and 9th of March were not under the 
circumstances admissible in evidence, as she was not being legally 
tried jointly with him for the same offence. That her deposition 
on the 24th of A pi il was not admissible in evidence, because apart 
fiotn other res sons, J had no opportunity to • r<>ss-rxamine her. (4) 
Because J's confession ueder the circumstances was not a free and 
voluntary admission of guilt. Held, on the whole case that in ,J epei - 
dently of the aforesaid statements and confessions, there was not suffi¬ 
cient evidence to justify the conviction. Queen-Empress v. ltama 
Tetan, 

QUEEN£Sf£*PRK88V. JAQaT CHANDRA MALI - 
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Accomplices.—A conviction founded upon the uncorroborated evidence of one 
or more accomplices alone is valid in law. But the evidence of accomplices should 
not be left to a jury without such directions and observations from the Judge as the 
circumstances of the case may require.— Elahee Baksh , Appellant, , 5 W. R , Cr., 80. 
See also Queen v. Nawabjan , 8 W. R., 19; Queen v. Shumshere Beg , 9 W. R., Cr., 
51 ; Queen v. Kali Churn Oangooly , 7 W. R., Cr., 2 ; Qwee/i v. Mohima Chunder 
Dass , 15 W. R., Cr., 37 ; Evidence Act, I of 1872, ss. 30, 114, ill. (5), and 133; 
Reg.^r. Ramasami Padayachi , I. L. R., 1 Mad., 394; and Reg. v. Budhu Nanhu , 
I. L. R., 1 Bom., 475. Sec s. 337, infra. A Judge may misdirect the jury as to 
what is corroboration of the testimony of an approver.— Empress v. Bepin Biswas, 
I. L. R., 10 Calc., 970. As to what is legal corroboration, see that case and Reg. v. 
Mulapabin Kapana , 11 Bom. H. C. R., 196 ; Reg. v. Budhu Nanhu, I. L. R., 1 Bom., 
475 ; Reg. v. Jaffer Ali, 19 W. R., Cr., 57 ; Reg. v. Naqa, 23 W. R., Cr., 24 ; and 
Empress v. Imdad Khan t I. L. R., 8 All., 120, p. 137. 

In the case of Queen v. Sadhu Mundid, 21 W. R., Cr., 69, Phear, J., said:_ 

“ In the case of a trial by jury, it is the function of the jury to ascertain the facts 
upon the evidence before them, and for that purpose to be guided by the law which 
is applicable, and it is in all cases the duty of the Judge to point out to them that 
law. It was, therefore, in the present case, the duty of the Judge to lay before the 
jury substantially to the effect just set out, the principles relative to the reception 
of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence 
Act; und we think the Judge was wrong in telling the jury that this case was one 
in which no caution or instruction from him was needed on this head. It is, in ull 
cases where an accomplice's testimony is admitted, incumbent on the Judge to 
inform the jury of the results of the law bearing on this point substantially as we 
have endeavoured to explain itand section 114, ill. (b), of the Evidence Act 
provides that the Court may presume that an accomplice is unworthy of credit 
unless he is corroborated in material particulars. 

The rule in that section coincides with the rule observed in England, that 
though the evidence of an accomplice should be carefully scanned and received 
with caution, and may be treated as unworthy of credit, yet if the jury or Court 
credits the evidence, a conviction proceeding upon it is not illegal. Section 133 of 
the Evidence Act in unmistakable term lays it down that a conviction is not 
illegal merely because it proceeds on the uncorroborated testimony of an accomplice, 
and to hold that corroboration is necessary is to refuse to give effect to the section. 
— Reg. v. Ramasami Padayachi, I. L. li., 1 Mad., 394; and see Reg . v. Budhu Nanhu, 
I. L. R. t 1 Bom., 475. 

In the case of Joyudee Paramanich, 7 0. L. 11., 66, Field, J., expressed a 
grave doubt, whether the deposition of an approver taken before the committing 
Magistrate might be used as evidence against bis accomplices on their trial before 
the Sessions Court, the conditional pardon of the approver having been withdrawn. 
A similar doubt was expressed by the Court (Prinsep and Tottenham, JJ.) in 
the case of Nanhn Malta v. Empress, 13 C. L. R., 326. Tim Allahabad High Court, 
in the case of Reg. v. Hardewar, 5 All. fl. C. R., 217, held that the evidence was 
not admissible. 

338. At any time after commitment, but before judgment 
‘ Power to direct ten- is passed, the Court to which the commit- 
der of pardon. ment is made may, with the view of obtain¬ 

ing on the .trial the evidence of any person supposed to have 
been directly or indirectly concerned in, or privy to, any 
such offence, tender, or order the committing Magistrate 
or the District Magistrate to tender, a pardon on the same 
condition to speh person. 

See Act X of 1872, s. 348, omitting the words * as a Court of Revision.’ See 
also Act X of 1875, s. 77. 

A Sessions Judge is not competent before a trial to instruct a Magistrate to 
tender a pardon under this section.— In re Nistarinee Dabia, 7 W. R., Cr., 114. 


Ch. XXIV 
s. 338 
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COMMITMENT OF PERSON TENDERED PARDON. 


Cb. XXIV 
s. 839 


A pardon may be tendered to a prisoner tried with others who has pleaded 
guilty {Empress V. Rallu , I. L. It., 7 All., 160), though not to a person who has 
pleaded guilty and been convicted on his plea.— Ibid,per Dothoit, J. 

If any Magistrate, not empowered by law, erroneously in good faith tenders a 
pardon under this section, his proceedings shall not be set aside merely on the 
ground of his not being so empowered.— S. 529 (g), infra . See s. 439, infra. 


339. Where a pardon baa been tendered under section 

Commitment of per- 337 or section 388, and any person who 
son to whom pardon has accepted such tender has, either by 
Las been tendered. wilfully concealing anything essential or 
by giving false evidence^ not complied with the condition on 
whichthe tender was made, he may be tried for the offence in 
respect of which the pardon was so tendered, or for any other 
offence of which he appears to have been guilty in connection 
with the same matter. 


The statement made by a person who has accepted a 
> tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this section. 

No prosecution for the offence of giving false evidence in 
respect of such statement shall be entertained without the 
sanction of the High Court. 


See Act X of 1872, a. 349; Act X of 1875, 9. 78 ; Act IV of 1877, s. 151. 
The person to whom the pardon lias boon tendered may now be tried, not only for 
the offence in respect of which the pardon was tendered, but for any other offence 
of which he appears to have been guilty in connection with the same matter. The 
last clause is new, and supersedes the decision in the case of Queen v. Mullik 
Jeechoo , 23 \V. R., Cr., 12. 

No limitation is fixed by this section, as by s. 349 of Act X of 1872, as to the 
time when a pardon may be withdrawn. See Nobin Chunder Banikya v. Empress , 
10 C. L. 11., 369; (S. C.) 1. L. li., 5 Calc., 560. 

When a prisoner to whom a tender of conditional pardon has been extended is 
considered by the Sessions Judge not to have conformed to the conditions under 
which puidon was tendered, the Sessions Judge, in exercising the power given by 
this section, ought not to try the prisoner along with the prisoners in whose case 
he has already given evidence.— Queen v. Petumber Dhoobec , 14 W. R., ^lr., 10. 
He should wait until the conclusion of the trial of the accomplices, and then, before 
passing judgment on them, if found guilty, proceed against the approver.— In re 
Joyudee Paramanick , 7 C. L. R., 66. 

In the case just mentioned, Field, J., ^expressed a grave doubt, whether the 
deposition of mi approver taken before the committing Magistrate might be used 
as evidence against bis accomplices on their trial before the Sessions Court, the 
conditional pardon of the approver having been withdrawn. A rim/iar doubt 
was expressed by the Court (Prinsep and Tottenham, JJ.) in the case of Nnnha 
lilalla v. Empress , 13 0. L. R., 326. The Allahabad High Court, in the case of 
Reg. v. Hardewar , 5 All. II. C. R., 217, held that the evideuce was not admissible. 
See s. 298, supra. 

In the case of Srinop v. Empress , 12 C. L. R., 226, where a pardon was with¬ 
drawn by the Sessions Judge before the bearing of the whole of the evidence, 
without proof that the statement made by the person pardoned was inconsistent, 
except on the most immaterial points, with previous statements made by him 
or contradicted by the evidence, and before any evidence affecting his veracity had 
been given, it was held that the pardon had been improperly withdrawn. 
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The want of sanction required by this section is not a mere irregularity curable ch. XXIV 
under s. 537, but is a fatal defect. — Sharina ▼. Empress , Panjab Rec., 1884, p. 92. s. 840 

A deposition given by a person to whom a conditional pardon had been tendered 
is not, after withdrawal of the pardon, admissible against him in a subsequent 
proceeding, or in the trial of himself with his accomplices, unless it is first proved that 
he was the person who was examined and gave the deposition.— Empress v. Durga 
Sonai^ I. L. It., 11 Calc., 580. 

Where a pardon is legally tendered to an accused, and he then makes a statement 
on oath, which lie retracts oil a subsequent judicial proceeding, a proper sanction 
under s. 195, supra, for a prosecution for giving false evidence would be necessary.— 

Empress v. Data Jiva , I. L. R., 10 Rom., 190 ; In re Balajee v. Sitaram , 11 Bom. 

H. 0. It., 84. If the charge of giving false evidence were in respect of the deposi¬ 
tion made under the conditional pardon, the sanction of the High Court would be 
also necessary. 

340. Every person accused before any 
KigU of accused to C r i m in a l Court may of right be defended 

be defended. , , J ° 

by a pleader. 

Act X of 1872, s. 186, paras. 1 and 2, as amended by Act XI of 1874, 8. 13; 

Act X of 1875, s. 31 ; Act IV of 1877, s. 130. 

‘Pleader,’ used with reference to any proceeding in any Court,means a pleader 
authorized under any law for the time being in force to practise in such Court, 
and includes (1) an advocate, a vakil, aiul an attorney of a High Court so authorized, 
aiid (2) any muklitar or other person appointed with the permission of the Court to 
act in such proceeding.— S. 4 (/i). See the Legal Practitioners' Act. 

Under s. 440, no party has any right to be heard either personally or by pleader 
before any Court when exercising its powers of revision : Provided that the Court 
may, if it thinks fit, when exercising such powers, hear any party either personally 
or by pleader, and that nothing in this section shall be deemed to affect s. 439, 
piu'A, 2. (Compare Act X of 1872, s. 297, last paragraph.) Under that 
section no order can be made to the prejudice of the accused, unless lie has had an 
opportunity of being heard either personally or by pleader in his own defence. 

See Reg, v. Devama , I. L. R., 1 Rom., 64. 

Sections 492—495 provide for the employment of prosecutors. 

Schedule II, art. 10, of the Court Fees Act (VII of 1870) provides that the 
fee upon a mukhtarnamah, when presented for the conduct of any one case to any 
Criminal Court other than a High Court, shall be annas eight. 

Magistrates should not, by the indiscriminate exclusion of persons who are 
invested by law with a distinct professional status in criminal trials, deprive parties 
of legal aid which they can frequently obtain at a moderate cost.— Cal. H. C . C.O., 

No. 13, August 1870, Wilkins, p. 116. 

The following rulings of the Madras High Court are important in that Presi¬ 
dency 

Advocates, vakils, and attorneys-afc-law of the High Court are entitled to 
practise in all Criminal Courts subject to the control of the High Court {Mad. U. 

C. Pro., 31 st October 1863, Weir , p. 25). Vakils of a Sessions Court are entitled to 
practise iif % al!«Courts subordinate to the Sessions Court (Mad. H. C. Pro., 23 rd 
November 1865, Weir, p, 25). No advocate or attorney or authorized pleader 
appearing in defence of an accused person is required to file a vakalutnamah.— Mad. 
iJ. C. Fro., 2$rd November \B74, Weir,p. 25. A pleader of a District Munsifs 
Court comes within the category of ‘authorized pleaders,’ and as such is not 
required to file a vakalutnamah.— Mad. H. C. Pro., 28 th March 1879, Weir, p. 25. 

The High Court being precluded from hearing any other person than an advo¬ 
cate or vakil of the Court on behalf of a suitor not appearing in person, Judicial 
Officers in the provinces should refuse to authenticate a mukhtarnamah or other 
power given by a convicted person to a private agent for the purpose of appealing 
to the High Court.— Mad. U. C. Pro., IM September 1862, Weir, p. 25; but see 
Mad. B. C. Pro., 27 th September 1877, Weir, p. 3. 

(A.H., O.P.O.) 


20 
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INABILITY TO UNDERSTAND PROCEEDINGS. 


Ch. XXIV A general order excluding any particular class from appearing as pleaders 
s. 841 is illegal.— Mad. H . C. Pro, 14 th January 1875, Weir , p. 26. 

Advocates pleading in any lower Court in which the language of the Judge is 
English may address the Court in that language, the Judge making arrangements 
for the interpretation, if necessary, of such address to the pleader on the other 
side.— Mad. H. C. Pro., 22 nd July 1858, Weir , p. 26. 

In Bengal, with the permission of the presiding Judge or Magistrate, any advo¬ 
cate or pleader may address the Court in English, when any one of the pleaders 
on the opposite side is acquainted with that language, or whenever the senior of such 
pleaders or his client consents to this being done.— Calc. H. C . C. O., No. 4 of 
1 5th March 1869, Wilkins , p. 4. 

In Bombay, it was held that an appellant has a right to appear and be heard by a 
mukhtnr.— Empress v. Shivram Gundo , I. L. II., C Bom., 15; see In re Suhhap 
Aitala , I. L. R., 1 Mad., 804. • 

341. If the accused, though not insane, cannot be made 

Procedure where nc- to understand the proceedings, the(Court 
cueed does not under- may proceed with the inquiry or trial ; and, 
stand proceedings. i n the case of a Court other than a High 

C ourt , if such inquiry results in a commitment, or if such trial 
results in a conviction,'the proceedings shall bo forwarded to 
the High Court with a report of the circumstances of the case, 
sincf the High Court shall pass thereon such order as it thinks fit. 

Act X of 1872, a. 186, para. 3; Act X of 1875, b. 130; Act IV of 1877, 8. 131. 

The provisions of this section do not apply to a person who is of unsound 
mind. They apply to persons who arc unable to understand the proceedings fiotn 
deafness or dumbness, or ignorance of the country or other similar cause. Where 
the inability to understand proceedings is due to unsonndness of mind, the 
procedure in Chap. XXXIV should be folio wed. —Empress v. Unsen , I. L. R., 
5 Bom., 262. 

In the case of The Queen v. JBoivka Uari, 22 W. R., (>., 35, the prisoner was 
deaf and dumb, and unable to understand the proceedings against him or to plead to 
the charge. The Sessions Judge convicted the prisoner, ami forwarded the proceed¬ 
ings to the High Court. Phear, J., said, after quoting the provisions of 8. 186 of 
Act X of 1872: “ The discretion thus vested in this Courtis very wide indeed. And 
it would eeem to be a right inference from the section, that although the prisoner 
had not been able to understand the proceedings, and therefore those proceedings 
had not, according to the principles of the English common law, constituted a fair and 
proper trial, yet, under special circumstances, if this Court should think fit, it might 
treat them as amounting to a sufficient trial, and pass sentence upon the prisoner 
according to the facts which seemed to be established in the course of, arid as the 
result of, those proceedings.” The case was remanded in order that the prisoner 
might have a further opportunity of defending himself, and he was ultimately con¬ 
victed ; see the same case reported in a later stage, 22 W. II., Ci\, 72. In the ca3<3 
of Dwarka Nath Haidar v. Noder Chand Kamte, 22 VV. R., Cr., 35, which was 
followed in Atu Ram v. Empress, Panjab Rec , 1885, p. 78, a prisoner, who had been 
deaf and dumb from his infancy, was charged with criminal misppropriation of 
property. The impression produced upon the mind of the Court by the evidence 
was, “that the prisoner is silly, and was probably attracted by the bright ornament 
which, with a sort of magpie instinct, he stole and hid,” and the prisoner was 
admonished and discharged. 

When a deaf or dumb person is placed on his trial, some means of communi¬ 
cating with him should be adopted (Mad. II. C. Pro., 24th May 1870, Weir, p. 42); 
And proceedings taken in conducting the trial without making any attempt to 
communicate with the accused are clearly wrong.— Mad. H. C. Pro., 5th December 
1870, Weir, p. 42. No sentence can be passed under this section if the Magistrate 
is uncertain whether the accused has understood the proceedings against nim.— 
Mad. H. C. Pro., 1 8th November 1875, Weir, p. 42. 
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•When a Deputy Magistrate, who tried and convicted a prisoner, considered Oh. XXIV 
that he did not understand the proceedings and referred the case to the Magistrate, s, s#i 
who considered that the accused did understand what he was charged with, it was 
held that the finding of the Magistrate must prevail .—In re Doobri Hulwai , 

19 W. R., Cr., 37. 

Before reporting the circumstances of the case to the High Court, this section 
requires the Clourt to proceed to the end of the inquiry or trial.— Mad. H. C. Pro., 

22 na April 1873, Weir , p. 42. 


342. For the purpose of enabling the accused to explain 
Power to examine any circumstances appearing in the evidence 
the accused. against him, the Court may, at any stage of 

any inquiry or trial, without previously warning the accused, 
put such questions to him as the Court considers necessary, 
and shall, for the purpose aforesaid, question him generally on 
the case after the witnesses for the prosecution have been 
examined, and before he is called on for his defence. 

The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false answers 
to them ; but the Court and the jury (if any) may draw such 
inference from such refusal or answer as it thinks just. 

The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence 
for or against him in any other inquiry into, or trial for, any 
other offence which such answers may tend to show he has 
committed. 

No oath shall be administered to the accused. 

As to para. (1), see Act X of 1872, s. 193 (para. 1), and ss. 250 and 342. See 
also Act X of 1875, s. 61, and Act IV of 1877, ss. 5, 148. 

As to para. (2), sec Act X of 1872, s. 193 (para. 2), and s. 343; compare also 
Evidence Act, I of 1872, s. 114, illus. (A). 

As to para. (3), see Act X of 1872, s. 193, explanation ; and as to para. (4), 
Act X of 1872, s. 345. 

As to reading the examination of the accused before the Magistrate at the 
Sessionj trial, see s. 287, ante, p. 268. 

Examination of accused .—See note to s. 254, supra . 

It is not competent to the Court under this section to subject the accused to 
eroBS-examiuation.— Hurry Chum Chuckerbutty v. Empress , 13 C. Ij. R., 358 ; (S.C.) 
I. L. R., 10 Calc., 140. The discretion given by the law fa not to be used for the 
purpose of driving the accused to make statements criminating himself; but only for 
the purpqpe of ascertaining from the accused how he is able to meet facts standing in 
evidence agaifist him, so that those facts should not stand against him unexplained.— 
In re Chinibash Qhose , 1 C. L. R., 436; Virabudra Gaud, 1 Mad. H. C. R., 199; Queen 
v. Bholanath Sein , 25 W. R., 57; Queen v. Sheik Bazu , 8 W. R. (F. B.), 47; Empress 
v. Behari Lall Bose , 6 C. L. R., 431; In re Noor Bux Kazi, I. L. It., 6 Calc., 279; 
(S. 0.) 7 C. L. R., 385 ; Pro., 1 Mad. II. C. R., 199, Weir, p. 42. In the recent case 
of In re Hossein Buhsh Sheikh , I. L. It., 6 Calc., 96; (S. C.) 6 C. L. R., 527, Pbin- 
sbp, J., said: “ In permitting a Sessions Judge to examine an accused person from 
time to time during a trial, the law does not contemplate that he should commence 
a trial with a strict examination of a prisoner, in the rnauner of the cross-exnmina* 
tion of an adverse witness by counsel. . . . By exercising the power allowed by 
s. 250 (342), the Sessions Court is not to establish a Court of Inquisition, and to 
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EXAMINATION OF ACCUSED. 


Ch. XXIV force a prisoner to convict himself by making some criminating admissions after a 
a. 342 series of searching questions, the exact effect of which he majr not readily com¬ 
prehend. The real object is to enable a Judge to ascertain from time to time, from 
a prisoner, particularly if he is undefended, what explanation he may desire to offer 
regarding any fact stated by the witness, or, after the close of the case, how he 
can meet what the Judge may consider to be damnatory evidence against him. 
In one of these cases now before us, we observe that the Judge was engaged, 
during the whole of the first day, in examining the accused. In like manner, in 
the second case, he examined the accused at considerable length before the case for 
the prosecution was opened. Such proceedings appear to us to be an abuse of the 
power given under the law." 

In the case of Empress v. Yakub Khan , I. L. R., 5 All., 253, the Court (Stuart, 
C. J., and Straight, J.) said, p. 256: “ We think it well to point out, on reference 
to ss. 342 and 364 of the Code, that while it is not intended to empower Magistrates 
to cross-examine persons charged before them, they are, nevertheless, authorized to 
put any questions which appear necessary at any stage of an inquiry or trial, 
and particularly when all the witnesses for the prosecution have been examined, 
for the purpose of enabling the accused to explain any circumstances appearing 
iu the evidence against him. Such questions, with the answers, should be recorded 
in full, and, when completed, should be read over to the accused, who is to be 
permitted to explain or add to his answers, and such explanations or additions must 
be taken down. After this has been done, the examination must be signed at the 
foot by the accused and by the Magistrate, who should further certify that it was 
read over to the accused and signed by him after being taken in the presence 
and hearing of him (the Magistrate), and it is a full and true account of the statement 
made by the accused.*' 

A confession recorded by a Magistrate having jurisdiction is to be treated as 
an examination under this section, notwithstanding that the prisoner or prisoners 
may have been brought before the Magistrate before the conclusion of the police 
investigation.— Empress v. Anuntram Singh , I. L. R., 5 Calc., 957, followed in the 
case of Empress v. Yakub Khan , I. L. R., 5 All., 253. 

The Court should not put questions to the prisoner during the trial 4 with a 
view to supplement the evidence for the prosecution.— Reg. v. Diaz , 3 Bom. Cr. 
Cas., 51. It is a matter of discretion for tho Magistrate himself to judge whether, 
during the inquiry before him, it is right and proper that the accused should be 
examined or not, and it is very undesirable that the accused should be examined, 
when the Magistrate is satisfied that the evidence adduced by the prosecution does 
not disclose any proper subject of criminal charge against him.— In re Shama 
Sankar Biswas , 1 B. L. R., S. N., xvi. 

Section 114 of the Evidence Act (I of 1872) provides : u The Court may presume 
the existence of any fact which it thinks likely to have happened, regard being 
had to the common course of natural events, human conduct, and public and private 
business in relation to the facts of the particular case." Illustration (5) is as fellows : 
“ The Court may presume that if a man refuses to answer a question which he is not 
compelled to answer by law, the answer, if given, would be unfavourable to 
him.” 

Where a pardon was tendered by the Magistrate to a person supposed to have 
been concerned with other persons in offences, none of which were exclusively 
triable by the Court of Session, and such person was examined as a witness in the 
case, it was held that, as the tender of pardon was not warranted, he*"could not be 
legally examined on oath, and his evidence was inadmissible.— Empress v. Asghar 
Ali f, I. L. R., 2 All., 260; and see Reg. v. Hanmanta, I. L. R., 1 Bom., 610. 

The statements made by an acoused person at his trial are to be taken down 
in extenso precisely as made; and, if practicable, in the language in which they are 
made. — Mad. H. C. Pro. % 13th May 1867, Weir , p. 43. 4 

As to examining one of two accused persons in the absence of his fellow-prisoner, 
see Empress v. Lakshman Bala , I. L. R., 6 Bom., 124; Empress v. Chundra Nath 
Sirkar % I. L. R., 7 Calc., 65; (S. C.) 8 C. L. R., 352; and In re Chakowrie Lall 9 
13 C. L. R., 275; see also note to s. 239, supra. 





ADJOURNMENT OF PROCEEDINGS. 


309 


■343. Except as provided in sections 337 and 338, no 
No influence to be influence, by means of any promise or 
used to induce discio- threat or otherwise, shall be used to an 

,ursB ‘ accused person to induce him to disclose 

or^withhold any matter within his knowledge. 


Act X of 1872, a. 344; Act IV of 1877, s. 149. 

In reading this section, the provisions of the Evidence Act, I of 1872, 
ss. 24-*-29, should be borne in mind. 

Section 24. A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession appears to the Court to have been 
caused by any inducement, threat, or promise, having reference to the charge 
against the accused person, proceeding from a person in authority, and sufficient, 
in the opinion of the Court, to give the accused person grounds which would 
appear to him reasonable for supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in reference to the proceedings 
against him. 

Section 25. No confession made to a Police-officer shall be proved as against 
a person accused of any offence. 

Section 26. No confession made by any person whilst he is in the custody of a 
Police-officer, unless it be made in the immediate presence of a Magistrate, shall be 
proved as against such person. 

Section 27. Provided that, when any fact is deposed to as discovered in conse¬ 
quence of information received from a person accused of any offence, in the custody 
of a Police-officer, so much of such information, whether it amounts to a confessiou 
or not, as relates distinctly to the fact thereby discovered, may be proved. 

Section 28. If such a confession as is referred to in section twenty-four is 
made after the impression caused by any such inducement, threat, or promise has, 
in the opinion of the Court, been fully removed, it is relevant. 

Section 29. If such a confession is otherwise relevant, it does not become irre¬ 
levant merely because it was made under a promise of secrecy, or in consequence of 
a deception practised on the accused person for the purpose of obtaining it, or when 
he was drunk, or because it was made in answer to questions which he noed not 
have answered, whatever may have been the form of those questions, or because he 
was not warned that he was not bound to make such confession, and that evidence 
of it might be given against him. 

See the notes on these sections of the Evidence Act under s. 163, supra . 

Where a pardon was tendered by the Magistrate to a person supposed to have 
been concerned with other persons in offences, none of which was exclusively triable 
by the Court of Session, and such person was examined as a witness in the case, it 
was hgld, that the tender of pardon to such person not having been warranted by 
s. 347 of Act X, 1872, he could not legally be examined on oath, and his evidence 
was inadmissible. It was also held, that his statement was irrelevant and inadmis¬ 
sible as a confession with reference to s. 344 of Act X of 1872 and s. 24 of the 
Evidence Act .—Empress v. Asghar Alt , I. L. R., 2 All., 260. See Reg. v. Han - 
manta, I. L. R., 1 Bom., 610; Empress v. Sadhee Basal , I. L. R., 10 Calc., 936; 
Empress v. Dala Jiva , I. L. R., 10 Bom., 190. 


344. If, from the absence of a witness or any other 
Power to postpone or reasonable cause, it becomes necessary or 
adjourn proceedings. advisable to postpone the commencement 
of, or adjourn, any inquiry or trial, the Court may, by order 

in writing, stating the reasons tnerefor, 
eman . from time to time postpone or adjourn the 

same on such terms as it thinks fit, for such time as it con- 


Oh. zxiv 
• 808 . 
848-844 
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BEMANb. 


Ch. xxiv aiders reasonable, and may by a warrant remand the accused 
844 if in custody : 

Provided that no Magistrate shall remand ah accused 
person to custody under this section for a term exce eding 
fifteen days at a time. ' . 

J Every order made under this section by a Court otner 
than a High Court shall be in writing signed by the presid¬ 
ing Judge or Magistrate. 

Explanation. —If sufficient evidence has been obtained 
Reasonable cause for to raise a suspicion that the accused may 
remand. have committed an offence, and it appears 

likely that further evidence may be obtained by a remand, 
this is a reasonable cause for a remand. 


Act X of 1872, s. 194, para. 1, and explanation; seo also s. 208, para. 1, and 

ss. 219 and 264; Act X of 1875, s. 66; Act IV of 1877, s a. 86, 124; and see 

11 and 12 Viet., c. 42, s. 21. 

This section authorizes a Magistrate, for reasonable cause, to remand an accused 
person to jail without examining any witnesses. See Manikam v. Queen , I. L. R., 

6 Mad., 63. In that case it was held, although evidence was available, that the 

Magistrate was justified, for reasons recorded by him, without taking sworn testi¬ 
mony, to remand the prisoner for 5 days and again for 4 days in order that further 
evidence might be produced, so that the inquiry when commenced might be 
continuous. See Mohesh Chunder Banerjee , 4 D. L. R., Appx., 1. In that 
case there was no evidence, and the prisoners were reman/led only in the expectation 
that evidence might turn up. 

In the case of Ponnusami Cheiti v. Queen f I. L. R., 6 Mad., 69, it was held by 
Turner, 0. J., and Kehnan, J., that where an accused person is first brought 
before a Magistrate, and a remand is required by the prosecutor, it is ordinarily 
sufficient to show by the evidence of a Police-officer that the police are in posses¬ 
sion of information believed to be reliable that the accused has committed an offence ; 
but when the accused is again brought up after remand, and a further remand 
is needed, some direct evidence of the guilt of the prisoner Bhould be required to 
justify the Magistrate in refusing bail, and with each remand the necessity of 

production of evidence of guilt becomes stronger. An accused has the right to 

have the evidence ugaiust him recorded at as early a period as possible, and the 
fact that there is or may be a great body of evidence forthcoming against him 
is not a ground for detention for an inordinate period.— Manikam v. Queen , I. L. R. t 
6 Mad., 63. Where a Magistrate defers the examination of witnesses, adjourns the 
inquiry, and remands the prisoner, he is bound to express clearly on the record the 
reasonable cause for which such action became necessary or advisable. — Per 
Kebnan, J., Manikam v. Queen , I. L. R., 6 Mad., 63, pp. 67-68. 

So, in another case it was laid down, that when a prisoner is once arrested 

under a warrant, he should be brought up promptly before the Magistrate; and the 
Magistrate has then no authority to further detain him in custody, of to ♦remand 
him to prison, without some reason made manifest to him either in tfie shape 
of sworn testimony given before him, or in some other form which can be put upon 
the record, and which is sufficient to justify him in sending the prisoner to prison, 
there to be detained for a limited period before further examination—a period 
which is never in any case to exceed fifteen days.— In re Abdool Kadir , 
11 B. L. R., Appx., 11. < 

See Empress v. Sagambar , 12 C. L. R., 720. 

In every case in which a commission is issued under s. 503 or s. 506, the 
inquiry, trial, or other proceeding may be adjourned for a specified time reasonably 
sufficient for the execution and return of the commission.— 3. 508, post. 
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Where a Magistrate had adjourned an inquiry for a cause not contemplated by Ch. XXIV 
s. 224 of Act XXV of 1861, the High Court, m exercising the powers of superin- s. 844 
tendence conferred by s. 15 of 24 and 25 Viet., c. 104, set aside the order of remand.— 

In re Mathuranath Chuckerbutty , 9 B. L. R., 354. In that case, Couch, 0. J., 
said :—“ We have to consider what is tho power conferred upon the Magistrate by 
s. 224. It is said that if, from the absence of a witness, or from any other reason¬ 
able* cause, it shall become necessary or advisable to defer the examination of 
witnesses, it shall be lawful for the Magistrate to adjourn the inquiry. It appears 
to me, looking at the language of this section, that, if there is not a proper cause— 
a cause such as is described—a Magistrate has not power to adjourn the inquiry, and 
it is not lawful for him to do it. A Magistrate is not at liberty, arbitrarily, or for 
any reason which he may think sufficient, to adjourn the inquiry ; it is only to be 
in the cases mentioned. And although an improper adjournment of the inquiry by a 
Magistrate—an adjournment on a ground which could not be said to show that it 
was either necessary or advisable—might scarcely be said to be an error in the 
decision upon a point of law, or to involve any question of law, and s. 404 of the 
Code of Criminal Procedure (Act XXV of 1861) might possibly not enable this 
Court to interfere, we have, by the 15th section of the Act under which this Court 
is established, a power of superintendence which enables us to deal with such a 
case. I think it enables us, where a Magistrate had adjourned an inquiry where 
it was not lawful for him to do so under s. 224, to set aside the order. It seems 
to me desirable that Magistrates should understand that the power conferred by 
s. 224 is a power which is only to be exercised in cases which come really within 
the terms of that section. It is not a power conferred upon them to be exercised 
in an arbitrary manner, and not according to rule, but a power which they ought 
to be careful in exercising.’* 

Where the accused has not his witnesses in attendance and does not apply to 
the Magistrate to summon them, the omission of (lie Magistrate to require him to 
produce his witnesses does not prejudice the accused or amount to an error or 
defect calling for interference.— Queen v. Totaram , 11 W. R., Cr., 15. 

It is not an irregularity to adjourn the trial for the purpose of allowing the 
accused to secure the attendance of his witnesses.— In re Dinoo lioy t 16 W. R., Cr., 21. 

In Madras, copies of all orders of remand, together with the reasons for such 
orders, must be transmitted by the Subordinate Magistrate to the Divisional or 
District Magistrate, to whom he is immediately subordinate, within twenty-four 
hours from the date of the same.— Mad. II. C. Rule , embodied in M . O. O., 8th 
May 1878, No. 944, Mad. II. C. L., 7th April 1879, No. 624, and Mad . ti. C. 

Pro., 8th Sept. 1879, Weir , p. 34. 

Bail.— If the offence is bailable, and the accused is prepared to furnish such bail 
as appears ta tho Court reasonable, s. 496, post , directs that he shall be releuBed on 
bail. 

Section 497 provides for the case of nou-bailable offences as follows :— u When 
any person accused of any non-bailable offence is arrested or detained without warrant 
by an officer in charge of a Police-station, or appears or is brought before a Court, 
he ma/be released on bail, but be shall not be so released if there appear reasonable 

? rounds for believing that he has been guilty of the offence of which he is accused. 

f it appears to such officer or Court at any stage of the investigation, inquiry, 

•or trial, as the case may be, that there are not reasonable grounds for believing 
that the accused has committed such offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending such inquiry, be 
released^m bail, or, at the discretion of such officer or Court, on the execution by 
him of m bdhd without sureties for his appearance as hereinafter provided. Any 
Court may, at any subsequent stage of any proceeding under this Code, cause any 

S erson who has been released under this section to be arrested, and may commit 
im to custody.” 

Under s. 548, post, a Court may, at any stage of any inquiry, trial, or other 
proceeding under this Code, summon any person as a witness, or examine any 
person in attendance, though not summoned as a witness, or recall and re-examine 
any person already examined; and the Court shall summon and examine or recall 
and re-examiue any such person if his evidence appears to it essential to the just 
decision of the case. 

See notes to s. 252, supra. 
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Oh. XXIV Remand to custody of Police.—" There is no express provision in the Code 
s. 845 regarding the remand of an accused person to police custody after he has been 
sent before the Magistrate. Such a course is only warranted under the same 
circumstances as would warrant the Magistrate’s ordering the detention of the 
accused person by the police for more than twenty-four hours under s. 124 of Act 
X of 1872. There is a great distinction between such a remand and an ordinary 
remand to the Magistrate's lock-up on the adjournment of an inquiry, owing to 
the absence of a witness or from any other reasonable cause. The non-completion 
of the inquiry justifies the latter, but the former requires something more, as it is 
expressly provided by 8. 124 that the non-completion of the inquiry shall not, 
in the absence of a special order of a Magistrate, be deemed to be a sufficient cause 
for the detention of an accused person by the police. A remand to police custody 
ought only to be granted in cases of real necessity, and when there is good reason 
to believe that the accused can point out property or do anything that will assist in 
elucidating the case.”— Smyth , p. 87. 

Section 61 provides that no Police-officer shall detain in custody a person 
arrested without warrant for a longer period than, under all the circumstances of 
the case, is reasonable, and such period shall not, in the absence of a special order 
of a Magistrate under s. 167, exceed twenty-four hours exclusive of the time neces¬ 
sary for the journey from the place of arrest to the Magistrate’s Court. 

Section 167 is as follows:—“ Whenever it appears that any investigation under 
this chapter cannot be completed within the period of twenty-four hours fixed by 
8. 61, and there are grounds for believing that the accusation is well-founded, the 
officer in charge of the Police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries in the diary hereinafter prescribed relating to 
the case, and shall at the same time forward the accused to such Magistrate. 
The Magistrate to whom an accused person is forwarded under this section 
may, whether he has or has not jurisdiction to try the case, from time to time 
authorise the detention of the accused in such custody as such Magistrate thinks 
fit, for a term not exceeding fifteen days. If he has not jurisdiction to try the 
case or commit it for trial, and considers further detection unnecessary, he may 
order the accused to be forwarded to a Magistrate having jurisdiction. A Magis¬ 
trate authorizing under this section detention in the custody of the police shall 
record his reasons for so doing. If such order be given by a Magistrate other 
than the District Magistrate, he shall forward a copy of this order with his reasons 
for making it to the Magistrate to whom he is immediately subordinate." 

A remand cannot be granted in the absence of the prisoner. The meaning of 
a remand is, that a prisoner is brought up and re-committed to custody.—ilfarf. H. 
C. Pro., 10 th June 1867, Weir, p. 34. 

As to remanding accused persons, see further s. 208, supra , and the notes 
thereto. 

345. Theoffences punishable under the sections of the 
Compounding of- Indian Penal Code, described in the* first 

fences. two columns of the table next following, 

may be compounded by the persons mentioned in the third, 
column of that table :— 


Offence. 

Sections of Indian 
Penal Code appli¬ 
cable. 

Person by whom offSnce may 
be compounded. 

Uttering words, &c., with deliberate 
intent to wound the religious 
feelings of any person. 

298 

The person whose religious 
feelings «are intended to 
be wounded. 

Causing hurt ... 

323, 334 

The person to whom the 
hurt is caused. 
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Offence. 

Sections of Indian 
Penal Code appli¬ 
cable. 

Person by whom offence may 
be compounded. 

Wrongfully restraining or confining 

341, 342 

The person restrained or 

any person. 


confined. 

Assault or use of criminal force ... 

352, 355, 358 

The person assaulted or 
to whom criminal force 
is used. 

Unlawful compulsory labour 

374 

The person compelled to 
labour. 

Mischief, when the only loss or 
damage caused is loss or damage 

426, 427 

The person to whom the 


loss or damage is caused. 

to a private person. 


Criminal trespass 

447 1 

The person in possession 
of the property tres- 

House-trespass 

448 j 

passed upon. 

Criminal breach of contract of 

490, 491, 492 

The person with whom the 

service. 


offender has contracted. 

Adultery 

497 


Enticing or taking away or detain¬ 

498 

The husband of the woman. 

ing with a criminal intent a 



married woman. 



Defamation 

500 


Printing or engraving matter know¬ 

501 


ing it to be defamatory. 




* 

The person defamed. 

Sale of printed or engraved sub¬ 

502 

stance containing defamatory 
matter, knowing it to contain 



such matter. 



Insult intended to provoke a breach 

504 

The person insulted. 

of the peace. 


Criminal intimidation, except when 

506 

The person intimidated. 

the offence is punishable with im- 
priso 'ment for seven years. 



Oh. XXIV 
s. 848 


The offence of voluntarily causing hurt, voluntarily 
causing grievous hurt, causing hurt by an act which endan- 

g ers life, or causing grievous hurt by an act which endangers 
fe, punishable under section 324, section 335, section 337, 
or section 338 of the Indian Penal Code, may, with the per- 
missi on of the Court before which any prosecution'for such 
offence is pending','be compounded by the person to whom 
the hurt has been caused. 
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SUBMITTING CASE TO SUPERIOR MAGISTRATE. 


oh. xxiv | When any offence is compoundable under this section, 
846 [the abetment of such offence or an attempt to commit such 
offence (when such attempt is itself an offence) may be com¬ 
pounded in like manner. 

When the person who would otherwise be competent; to 
compound an offence under this section is a mino r, an idiot or 
a lunatic, any person competent to contract on liis behalf may 
compound such offence. 

The composition of an offence under this section shall 
have the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com¬ 
pounded. 

See Act X of 1875, a. 151, and Act IV of 1877, s. 133. 

Act X of 1872, s. 188, provided that, in the cases which might lawfully be 
compounded, injured persons might compound the offence out of Court, or in Court 
with the permission of the Court; and that such withdrawal from the prosecution 
should have the effect of an acquittal of the accused person. 

Considerable doubt existed formerly as to what offences might be compounded. 
See the cases collected in Reg. v. Rahimat , I. L. 11., 1 Bom., 147. It is now clear 
that only the offences mentioned in this section may be compounded. 

As to withdrawal of complaint, see s. 248, ante, p. 23G, and as to discharging an 
accused person, when upon the day fixed for the hearing the complainant is absent, 
and the offence may be lawfully compounded, see s. 259, ante, p. 248. Act VIII of 
1882, s. 6, provides that in 3 . 214 of the Indian Penal Code, for the exception, the 
following shall be substituted, namely :— 

“ Exception .—The provisions of ss. 213 and 214 do not extend to any case in 
which the offence may lawfully be compounded." See the provisions of these 
sections. 

The fact that an offence alleged to have been committed has been compounded 
is no conclusive answer to a charge made against the prosecutor under s. 211 of the 
Penal Code .—Empress v. Atar Alt, I. L. R., 11 Calc., 79. In the case of Uimmat 
Singh v. Bukhtawar , Panjab Rec., 1883, p. 57, it was held, that the withdrawal of a 
complaint on the composition of an offence under this section did not preclude the 
Magistrate from awarding compensation under s. 250, supra , if in his opinion the 
complaint was frivolous or vexatious. 


v 346. If, in the course of an inquiry .or a trial before a 
„ , . Magistrate in any district outside the' Pre- 

c iai Magistrate in cases smency-towns, the evidence appears to him 
•°wbich Le cannot dis- to warrant a presumption that the case is 
poseDf ‘ one which should be tried or committed 


for trial by some other Magistrate in such district, he shall 
i stay proceedings and submit the case, with a brief ‘report 
explaining its nature, to any Magistrate to whom he is sub¬ 
ordinate, or to such otEer Magistrate, having jurisdiction, as 
the District Magistrate directs. 

The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 
Magistrate subordinate to him having jurisdiction, or com¬ 
mit the accused for trial. 
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Sue Act X of 1872, s. 45, paras. I and 2. That section directed the Magis¬ 
trate to stay proceedings, etc., when the evidence warranted a presumption that the 
accused person had been guilty of an offence which such Magistrate was not compe¬ 
tent to try. Tift Magistrate now is to act under this section, when the presumption 
is that the case is one which should be tried or committed for trial by some other 
Magistrate. 

As to subordination of Magistrates, see s. 17, ante, p. 15. 

Where a case, which has been partly heard by one officer, is transferred to 
another officer for trial, the latter should hear all the evidence in the case before 
deciding it. In one case the High Court declined to interfere, as the prisoners did 
not appeal or raise any objection at the trial on that ground .—Kopil Nath Sahi v. 
Koneeram , 14 W. R., Cr., 3. See Reg. v. Adapa Venkanna , I. L. R., 4 Mad., 3*27. 
The Magistrate hearing the case is bound to pass an independent judgment upon 
the facts as they may appear to him from the record, and must not take them ns 
found by the lower Court. If the materials for a judgmeut appear to be insuffi¬ 
cient, he may call up and examine the witnesses, and, if necessary, take further 
evidence.— Mad, H . C. Pro., 20 th May 1367, Weir , p. 44. See s. 350, post. 

Where a Subordinate Magistrate, having found certain persons guilty of nil 
oflence, submitted the proceedings to a superior Magistrate for more severe punish¬ 
ment, and those proceedings were returned to him os defective, it was held by the 
Madras High Court, that he was competent to record a fresh and diderent finding 
as to the guilt of the accused upon the further proceedings held by him in the 
case.— Mad. H. C. Pro., 1 5th July 1878, Weir, p. 44. 

A reference under this section to a District or Divisional Magistrate should he 
by a brief report explaining the nature of the case. All the proceedings held by 
the Subordinate Magistrate should be submitted for the information of his superior, 
who will nevertheless proceed altogether de novo. See Mad. 11. C. Pro., 22nd Dec. 
1864 and 22nd May 1865, Weir, p. 32. See Queen v. Adapa Venkanna , I. L. R., 
4 Mad., 327. 

It was held in Madras, that a Divisional Magistrate could not refer to another 
Magistrate a case referred to him by a Subordinate Magistrate, but must deal with 
it himself.— Mad. 11. C. Pro., 8th and 10 th Nod. 1870, Weir , p. 32. 

Magistrates arc not at liberty to pass over material parts of the evidence in 
cases before them, and so to withdraw cases from the cognizance of the proper 
tribunals .—Queen v. llamtahal Sing , 5 W. li., Cr., 65. See In re Chunder Seekur 
Soohul, I. L. R., 1 Calc., 414. 

No Magistrate is entitled to split up an offence into its component pnrts for 
the purpose of giving himself summary jurisdiction over the minor charges (In re 
Chunder Seekur Sookul , I. L. R., 1 Calc., 434; Hamanand Mahton v. Koylash 
M ah ton , I. L. R., 11 Calc., 236 ; Empress v. Ahdool Karim, I. L. R., 4 Calc., 18 ; 
(S. C.) In re Ahdool Kadir, 3 C. L. R., 44); such proceedings are void under s. 530, 
injra. If a charge of un oflence not triable summarily is laid and sworn to, the 
Magistrate must proceed with the case accordingly, unless he is at the outset in a 
position to shew from the deposition of the complainant that the circumstances of 
aggravation are really merely exaggeration and not to be believed.— Ih. 

If a Magistrate, not being empowered in that behalf, tries an offender sum¬ 
marily, his proceedings are void,— S. 530, post. 

. An officer, it was held, invested with special powers under b. 34, suvra , should 
rarely, if ever, try a case himself where it appears from some of the evidence that 
the accused might have been charged with an oflence beyond his jurisdiction to 
take cognizance of.— Empress v. Paramananda, I. L. R., 10 Calc., 85. 

• • 

, » 347. If in any inquiry before a Magistrate, or in any 

trial before a Magistrate before signing 
commeJcem^r^f in- judgment, it appears to him at any stage 
quiry or trial, Mugia- of the proceedings that the case is one 
trate finds case should which ought to be tried by the Court of 
be committed. Ses^on_Qr„HUgh .. Court, and if he is em¬ 

powered to commit tor tried, he shall stop further proceed- 
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cb. xxiv ings, and commit the accused under the provisions hereinbefore 
*' 848 contained. 

If such Magistrate is not empowered to commit for trial, 
he shall proceed under section 346. 


Act X of 1872, s. 46 (para. 3), ss. 221 and 436 (para. 3); Act «IV of 
1877, s. 127. 

Magistrates are not at liberty to pass over material parts of the evidence in 
cases before them, and so to withdraw cases from the cognizance of the proper 
tribunals.— Queen v. Ramtahal Sing , 5 W. R , Cr., 65, See Puran Telee v. Bhuttoo 
Dome , 9 W. 11., Cr., 5. 

A Magistrate may stop further proceedings and commit for tral after a charge 
has been drawn up .—Empress v. Kudrutoollah , 1. L. It., 3 Calc., 495. 

A Magistrate to whom a case is referred for enhancement of punishment (see 
s. 348) may order the committal of the case for trial by the Sessions Court.— In re 
Chinnimarigadu, L L. R., 1 Mad., 289. 

The following instructions as to cases where death has ensued, and it is doubt¬ 
ful whether the offence of culpable homicide Iiab been committed, have been issued 
by the Calcutta High Court:—In cases where death appears to have resulted from 
injuries voluntarily inflicted by the party accused, Magistrates ought to be very 
careful not to take it upon themselves to absolve the accused from the graver charge 
and convict them of hurt or grievous hurt only, unless they are quite clear that 
there is no sufficient evidence to warrant a commitment to the Sessions for murder 
or culpable homicide not amounting to murder.— Calc. H . C. C. 0., No. 9,6 th Sept. 
1869, Wilkins, p. 112. 

See note to s. 209, supra. 

Except as provided by s. 395, which relates only to a sentence of whipping, 
which cannot be carried out owing to the state of health of the prisoner, it was held, 
that no Criminal Court, whether a High Court (Queen' v. Mehtarji Oopalji , 7 Bom. 
H. C. Li., Cr. Cas., 67 ; Queen v. Oodai Raout , 5 W. R., Cr., 61; (S. C.) 1 Wym. 
Cr. Rul. (F.B.), 63; In re Krishno Chum, 17 W. R., Cr., 2), a Sessions Court 
(Queen v. Poran Mai , 23 W. R., Cr., 49), or a Magistrate (Reg. v. Tukia Valad 
Ounji ', 1 Bom. H. C. R., 3), has power to review or alter u sentence when it has 
been formally recorded; and a lower Court has no power to quash its own convic¬ 
tion though illegal.— In re Gunowree Bhooea , 6 W. R., Cr., 70. Now s. 369 
expressly provides that no Court other than a High Court, when it has signed its 
judgment, shall alter or review the same, except as provided in b. 395, or to correct 
a clerical error. 

A judgment or final order pronounced and signed in accordance with this sec¬ 
tion cannot be altered or reviewed by the Court which has given such judgment 
or order. If the Judge, after pronouncing and signing the judgment or order, should 
disoover any error in the proceedings, the proper course is to apply to tjie High 
Court for orders.— Mad. B. C. Pro., 13/^ Nod. 1873, Weir , p. 17. 

Where a Sessions Judge added a note to his judgment, throwing doubts on the 
conclusion at which he had arrived on the evidence, Stuabt, C. J., described the 
proceeding as most unwarrantable.— Empress v 'Chattar Singh , I. L. li., 2 All., 33. 

As to the mode of delivering judgment and contents and language of judgment, 
see ss. 366 and 367, post. 

• i *■ 


348. Whoever having been convicted of an offence 
punishable under Chapter XII or Chapter 
JuS?1. p SHTr OT of the Indian PenaTCode with im- 
oflences against coin- prisonment for a term of three years or 
age, stamp-law or U p Wa rds, i 9 a gain ac cused of any offence 

prop r y ‘ pufiishable under either of those chapt ers 

with imprisonment for a term of three years or upwards. 
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shall* ordinarily, if the Magistrate before whom he is accused otixiv 
considers him an habitual offender, be committed to the * ,S4 ® 
Court of Session or High Court, as the case may be ; or, in 
districts in which the District Magistrate has been invested 
with powers under section 30, placed on his trial before such 
Magistrate. 

Act X of 1873, 8. 315; Act IV of 1877, ■. 128. 

If it is intended to prove a previous conviction against an accused person for 
the purpose of enhancing the punishment, it is necessary to state the fact of that 
previous conviction in the charge. If it is omitted, it may be added to the churge ut 
any time previous to the sentence being passed, but not after.—Queen v. Rajcoomar 
Bose , 19 W. It., Cr., 41; and see Queen v. Essan Chunder Dey , 21 \V. R., Or., 40. 

A statement in a Court that at the time when the prisoner committed the 
offence he had been previously convicted of offences punishable under the Iudiuti 
Penal Code, is not a sufficient compliance with the provisions of this paragraph.— 

Queen v. Sheik Jakir, 22 W. R., Cr., 39. 

As to previous conviction, see further notes to ss. 221 and 310, ante , pp. 211, 
and 292, and to s. 511, post 

Chapter XII of the Indian Penal Code relates to offences relating to coin ami 
Government stamps, and Chap. XVII to offences against property. ~ ** — ~ 


W-L 349. Whenever a Magistrate of the second or third 

* Procedure when Ma- class » havin g jurisdiction, is of opinion 
gistrate cannot pass after hearing the evidence for the prosecu- 
eentence sufficiently tiop. and the accused that the accused is 
8evere ' guilty, and that he ought to receive a 

punishment different in kind from, or more severe than, that 


which such Magistrate is empowered to inflict, or that he 
ought to be required to execute a bond under section 106 , 
he may record the opinion and submit his proceedings, and 
forward the accused, to the Distri ct Magistrate or Subdivi- 
sipnal M agistrate to whom he is subordinate. 

TEe Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parti es and recall and 
examine any witness who has already given evidence in the 
case,'and may call for and take any further evidence; and 
Bhall pass such judgment, sentence, or order in the case 
as he thinks fit, and as is according to law : Provided that he 
shall not inflict a punishment more severe than he is empower¬ 
ed to idjlicfr under sections 32 and 33. 


Act X of 1872, a. 46, paras. 1 and 2, inserting the words “ different in kind 
from, or*' after ‘ punishment.' The provision as to requiring the accused to execute 
a bond is new. 

It is not competent for a Magistrate, to whom a case has been referred, to 
return the case to* the referring Magistrate, on the ground that, in his opinion, the 
latter has power to pass an adequate sentence .—Dula Faqueer v. Bhagirat Sircar , 
6 C. L. R., 276; but see Mad. U. t\ Pro., 8 th Nov. 1870, 5 Mad. H. O. R.,Appx., 
xliii, Weir , p. 32, 0. P. 0., 349. Nor lias be power to send the case for inquiry to 
another Magistrate .—Queen v. Velayudam, I. L. R., 4 Mad., 233; Proceedings , 
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Ch. XXIV 6 Mad. U. G. R., Appx. ii. See, however, Reg. v. Mangla Bhulia , 7 Bom. fl. 0. R., 
a. 860 Or., 69, where it was held that a District Magistrate may refer for trial to a full- 

S ower Magistrate a case submitted to such District Magistrate by a Subordinate 
lagistrate. 

The word *order * in this section, associated as it is with the words ( judgment 
and sentence,* it was held, means a final order, i. e., one disposing of the case so far as 
the Magistrate, to whom a Subordinate Magistrate submits the proceedings of the case 
for higher punishment, is concerned. It does not deprive that Magistrate of the 
exercise of liis discretion as to its being a proper cose for the Sessions and of the 
power of committing it for trial given to him by the Code. See Empress v. 
Abdulla , I. L. R., 4 Bom. (F. B.), 240, and Empress v. Haria Tellapa , I. L. R., 
10 Bom., 196. But see In re Chinnimarigadu , I. L. R., 1 Mad., 289. In In re 
Bhickaree Mullick , 10 W. R., Cr., 50, it was held, that when a case is committed 
to a Magistrate under this section, he alone has jurisdiction, and cannot commit to 
the Sessions on the ground that he considers the sentence which he is empowered 
to inflict insufficient. 

In the case of Empress v. Haria Tellapa , I. L. R., 10 Bom., 196, a second class 
Magistrate under this section transmitted a case to a Subdivisional Magistrate, 
being of opinion that a moro severe punishment should be inflicted than he 
himself was empowered to give. The Subdivisional Magistrate, instead of disposing 
of the case, returned it to the second class Magistrate for committal, and thereupon the 
latter committed it. It was held that, in thus returning the case, the order 
of the Subdivisional Magistrate was illegal, as he was bound to pass a final judg¬ 
ment, sentence, or order. 

When the proceedings in a case tried by a Subordinate Magistrate are sub¬ 
mitted to a District Magistrate to pass sentence upon the accused, the accused is 
entitled to be present at the passing of the sentence (Reg. v. Ragha Naranji , 
7 Bom. H. C. R., Or., 31), and to be heard in his defence.— Reg . v. Ounesh Sircar , 
7 W. R., Cr., 38. So the accused person is entitled to be present before the District 
Magistrate when he takes into consideration the finding and proceedings of the 
Subordinate Magistrate, even though the District Magistrate does not examine the 
parties, or recall and examine any witness who may have already given evidence 
in the case, or may not call for and take any further evidence : inasmuch as the 
accused person will be at liberty to contend before the District Magistrate that 
there is no sufficient cause made against him for a conviction, and the District 
Magistrate, if he concur in that view, will be at liberty to order an acquittal and 
discharge.— Bomb. H. C. Cir ., 40. See note to s. 437, posi. 

In the case of In re Chinnimarigadu , I. L. R., 1 Mad., 289, it was held, that a 
Magistrate to whom a case is referred for enhancement of punishment may order 
the committal of the case for trial by the Sessions Court. 

Appeal .—See ss. 407 and 408, infra. 

350. Whenever any Magistrate, after having heard and 
recorded the whole or any part of the 
miSenfou 11 "ide°n“e evidence in an inquiry or a trial, ceases to 
partly recorded by one exercise jurisdiction therein, and is suc- 
Mugistrate and partly cee( j e< j by another Magistrate who has and 

who exercises such jurisdiction, the Magis¬ 
trate so succeeding may act on the evidence so recorded by his 
predecessor, or partly recorded by his predecessor and partly 
recorded by himself; or he may re-summ on the witnesses and 
r e-com mence the inquiry or trial: 

Provided as follows :— 

(a) In any trial, the accused may, when the second 
Magistrate commences his proceedings, demand that the wit¬ 
nesses or any of them be re-summoned and re-heard : 



